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(c) Energy imbalance obligations, including the pricing of imbalances and penalties for imbalances, shall 

be developed to reasonably minimize imbalances and to meet the needs of the direct access market 

environment. The electric company shall address such energy imbalance obligations in its proposed 

FERC tariffs. Energy imbalance obligations imposed upon ESSs, including the entity serving the standard 

offer load, and consumers purchasing service from the electric company, shall comply with the 

following: 

(A) The obligations shall impose substantively comparable burdens upon ESSs, including the entity 

serving the standard offer load, and consumers purchasing service from the electric company, and shall 

not unreasonably differentiate between consumers that are entitled to direct access on the basis of 

customer class, provider of the service, or type of access; 

(B) The obligations shall recognize the practical scheduling and operational limitations associated with 

serving retail consumer loads in the direct access environment, but shall require ESSs, including the 

entity serving the standard offer load, to make reasonable efforts to minimize their energy imbalances 

on an hourly basis; 

(C) The obligations shall be designed with the objective of deterring ESSs, including the entity serving the 

standard offer load, and consumers purchasing service from the electric company from burdening 

electric system operation or gaining economic advantage by under-scheduling, over-scheduling, under­

generating or over-generating. The obligations shall not be punitive in nature; and 

(D) The obligations shall enable an electric company and ESSs, including the entity serving the standard 

offer load, to settle for energy imbalance obligations on a financial basis, unless otherwise mutually 

agreed to by the parties. 

(d) Where local generation is required to operate for electric system security or where there is 

insufficient transmission import capability to serve retail loads without the use of local generation, the 

electric company shall make services available from such local generation under its ownership or control 

to ESSs consistent with the electric company's provision of services to standard offer consumers, 

residential consumers, and other retail consumers. The electric company shall also specify such 

obligations in appropriate sales contracts prior to any divestiture of such resources; 

(e) The electric company's tariffs shall specify prices, terms, and conditions for scheduling, billing, and 

settlement. Other functions may be specified as needed; 

(f) An electric company's tariffs shall include a dispute resolution process to resolve issues between the 

electric company and the ESSs that serve the retail load of an electric company in a timely manner. Such 

processes shall provide that unresolved disputes related to such retail access matters may be appealed 

to the Commission. 

(4) If adherence to OAR 860-038-0590 requires FERC approval of tariff or contract provisions, the electric 

company must petition FERC for the approval of the tariff or contract provisions within 90 days of the 

effective date of this rule. Subsequent tariffs or contracts requiring FERC approval will be made in a 

timely manner. 
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(1) For joint marketing, advertising, and promotional activities an electric company shall not: 

(a) Provide or acquire leads on behalf of its Oregon affiliates; 

(b) Solicit business or acquire information on behalf of its Oregon affiliates; 

(c) Give the appearance of speaking or acting on behalf of its Oregon affiliates except that an electric 

company, pursuant to a customer request, may provide information about electricity services or directly 

related products offered by the electric company's Oregon affiliates. Prior to providing the information, 

the electric company must inform the customer that: 

(A) Other providers may exist; and 

(B) The customer does not have to purchase these electricity services or directly related products from 

the electric company's Oregon affiliate in order for the customer to continue to receive the customer's 

current electricity service from the electric company; 

(d) Represent to consumers or potential consumers that it can offer electricity services or directly 

related products from the electric company's Oregon affiliates bundled or packaged with its tariffed 

services; or 

(e) Request authorization from its consumers to pass on proprietary consumer information exclusively 

to its Oregon affiliates. 

(2) An electric company shall not engage in joint marketing, advertising, or promotion of its electricity 

services or directly related products with those of its Oregon affiliates in a manner that favors the 

electricity services or directly related products of the Oregon affiliate. Such joint marketing, advertising, 

or promotion includes, but is not limited to, the following: 

(a) Acting or appearing to act on behalf of its Oregon affiliates in any communications and contacts with 

any existing or potential consumers, subject to the exception in (l)(c) above; 

(b) Joint sales calls; 

(c) Joint proposals, either as requests for proposals or responses to requests for proposals; 

(d) Joint promotional communications or correspondence, except that an electric company may allow its 

Oregon affiliates access to consumer bill advertising inserts according to the terms of a Commission 

approved tariff, so long as access to such inserts is made available on the same terms and conditions to 

unaffiliated entities offering similar services as the Oregon affiliates that use bill inserts; or 

(e) Joint presentations at trade shows, conferences, or other marketing events within the state of 

Oregon. 

(3) An electric company may participate in meetings with its Oregon affiliates to discuss technical or 

operational subjects regarding the electric company's provision of transmission or distribution services 
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to the consumer; but only in the same manner and to the same extent the electric company participates 

in such meetings with unaffiliated entities and their consumers. 

860-038-0620 

Access to Books and Records 

(1) An electric company must provide the Commission with full access to all of the electric company's 

and affiliates' books and records in order to review all transactions between an electric company and its 

Oregon affiliates. 

(2) An electric company and its affiliates shall maintain separate books and records, and, whenever 

possible, prepare unconsolidated financial statements. 

(3) An electric company and its competitive operations shall maintain sufficient records to allow for an 

audit of the transactions between an electric company and its competitive operations. At its discretion, 

the Commission may require an electric company to initiate, at the electric company's expense, an audit 

of the transactions between an electric company and its competitive operations performed by an 

independent third party. 

860-038-0640 

Compliance Filings 

By June 1 of each odd numbered year, an electric company must file a verified report prepared by an 

independent third-party regarding the electric company's compliance with OAR 860-038-0500 through 

860-038-0620 for the prior two calendar years. 

860-038-0700 

Definitions for New Large Load Direct Access Program 

(1) Unless otherwise defined in section (2), the definitions set forth in OAR 860-038-0005 are applicable 

to New Large Load Direct Access Programs. 

(2) As used in the New Large Load Direct Access Program rules: 

(a) "Average Historic Cost-of-Service Load" means the average monthly Cost-of-Service Eligible Load 

during the 60 month period beginning five years prior to the date a consumer gives binding notice of 

participation in the New Large Load Direct Access Program. 

(b) "Cost-of-Service Eligible Load" means the load of a consumer that is eligible for a cost-of-service rate. 

(c) " Incremental Demand Side Management" means the effective net impact of energy efficiency 

measures and demand response implemented at a facility after a consumer gives binding notice of 

participation in the New Large Load Direct Access Program. 

(d) "New Large Load Direct Access Program" means a direct access program offering by an electric utility 

that meets the requirements set forth in OAR 860-038-0700 through 860-038-0760. 
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(e) "New Large Load Direct Access Service Transition Rate" means a rate that is applied to load served 

under the New Large Load Direct Access Program. 

860-038-0710 

Requirement to Enable a New Large Load Direct Access Program 

(1) An electric company that enables direct access service must enable a New Large Load Direct Access 

Program for New Large Load consumers, subject to the requirements set forth in rules governing New 

Large Load Direct Access Programs. The New Large Load must be separately metered or be measured 

based on a determination that has comparable accuracy and is mutually agreeable between the electric 

company and the consumer. 

(2) For purposes of these rules, "New Large Load" means any load associated with a new facility, an 

existing facility, or an expansion of an existing facility, which: 

(a) Has never been contracted for or committed to in writing by a cost-of-service consumer with an 

electric company; and 

(b) Is expected to result in a 10 average megawatt or more increase in the consumer's power 

requirements during the first three years after new operations begin. 

860-038-0720 

Nonresidential Standard Offer, Default Supply, and Return to Cost of Service 

(1) New Large Load Direct Access Program participants are subject to the requirements set forth in OAR 

860-038-0250 and OAR 860-038-0280, except as set forth in section (3) of this rule. 

(2) A New Large Load Direct Access Program participant may return to cost-of-service rates under the 

same rates and terms of service as the electric company's current cost-of-service opt-out offers for 

direct access service consumers, except as set forth in section (3). 

(3) To mitigate the rate impact to existing cost-of service customers, an electric company must request 

Commission approval of a forward-looking rate adder applicable to New Large Load Direct Access 

Program participants returning to cost-of-service rates or rates under OAR 860-038-0250 and 860-038-

0280 when the electric company forecasts that: 

(a) The return to rates under OAR 860-038-0250 and 860-038-0280 for an individual or group of New 

Large Load Direct Access Program participants will result in a significant increase to existing cost-of­

service rate; or 

(b) The return to a cost-of-service rate for an individual or group of New Large Load Direct Access 

Program participants will result in a significant increase to existing cost of service rate. 

(4) The Commission will consider the rate adder under Section (3) of this rule as part of a tariff filing. 

(5) The electric company must file annual tariff updates that justify any rate adder developed according 

to this rule or any updates to the approved rate adder. 
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(1) A New Large Load Direct Access Program is only available for consumers contracting for energy 

resources that do not include any allocation of coal-fired resources as defined in ORS 757.518 (l)(b)(B) 

after January 1, 2030. For the purposes of this rule, "coal-fired resource" does not include a facility 

generating electricity that is included as part of a limited duration wholesale power purchase made by 

an Energy Service Supplier for immediate delivery to retail electricity consumers that are located in this 

state for which the source of the power is not known. 

(2) Prior to taking service under the program, New Large Load Direct Access participants must sign and 

provide to the electric company an affidavit representing that the participant's energy supply will not 

include any allocation of coal-fired resources consistent with the requirements of section (1). 

(a) Prior to providing service, the electric company must provide a copy of the affidavit provided by a 

New Large Load Direct Access participant to the Commission. 

(b) New Large Load Direct Access participants that are found in violation of the provisions of section (2) 

of this rule will be enrolled in the general cost-of-service opt out program in the next direct access 

enrollment window. 

(3) For at least one period of 12 consecutive months within the first 36 months of receiving service, the 

actual load of a facility served under the New Large Load Direct Access Program must meet or exceed 10 

average megawatts, unless the shortfall in load below that threshold is attributable to equipment 

failure, energy efficiency, load curtailment or load control, or other causes outside the control of the 

New Large Load Direct Access Program participant. 

860-038-07 40 

New Large Load Program Enrollment and Rates 

(1) Each New Large Load consumer must notify the electric company of its intent to enroll in the New 

Large Load Direct Access Program and opt out of cost-of-service rates at the earlier of either: 

(a) A binding written agreement with the utility for eligible new load, or 

(b) One year prior to the expected starting date of the incremental load. 

(2) Section (1) is waived for the eligible New Large Load consumer that has entered into a written 

agreement with an electric company prior to September 30, 2018, indicating its intent to receive 

distribution service from an electric company and for which the electric company has not planned to 

provide generation supply service. 

(3) An electric company must charge New Large Load Direct Access participants a New Large Load Direct 

Access Service Transition Rate that recovers the following: 

(a) 20 percent of the fixed generation costs for five years; and 

(b) All reasonable costs of administering the New Large Load Direct Access Program. 
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(4) Participants receiving service under the New Large Load Direct Access program must also pay an 

Existing Load Shortage Transition Adjustment on the sum of the Existing Load Shortage for the 

participant and the Existing Load Shortage of all of the participant's affiliated consumers. 

(a) For purposes of this rule, "affiliated consumer" means a consumer, a controlling interest which is 

held by another consumer, engaged in the same line of business as the holder of the controlling interest. 

(b) For the purposes of this rule, "Existing Load Shortage" means the larger of zero or a consumer's 

Average Historic Cost-of-Service Load plus Incremental Demand Side Management less the average 

Cost-of-Service Eligible Load during the previous 60 months. 

(c) The Existing Load Shortage Transition Adjustment is a charge or credit equal to: 

(A) 75 percent of fixed generation costs plus net variable power cost transition adjustments during the 

first five years after enrollment in the New Large Load Direct Access Program; and 

(B) 100 percent of fixed generation costs plus net variable power cost transition adjustments after the 

first five years of enrollment in the New Large Load Direct Access program. 

(5) A participant may be exempted from charges made under section (4) if the participant can 

demonstrate that the change in load in question is not due to load shifting activity. For purposes of this 

rule, "load shifting" means the relocation of facilities, equipment, processes, manufacturing, employees 

or any economic activity for the deliberate purpose of increasing load at locations participating in the 

New Large Load Direct Access Program from locations not subject to the New Large Load Direct Access 

Program. The electric company tariff must include provisions detailing procedures and requirements for 

a participant to make this demonstration. 

(6) A participant must also pay non-bypassable charges, in accordance with OAR 860-038-0170. 

860-038-0750 

De-Enrollment Due to Failure to Meet Load Standard 

If the actual load of a facility served under the New Large Load Direct Access Program fails to meet the 

requirements outlined in OAR 860-038-0730(3) and the electric company elects to de-enroll the 

participant, the electric company must provide written notification to the New Large Load participant 

and the Commission of its proposal to move the participant to the appropriate cost-of-service rate 

schedule. 

(1) Within 60 days of notification, the participant may provide a written response to the electric 

company and the Commission to demonstrate that its reduction in load to less than 10 average 

megawatts was the result of equipment failure, energy efficiency, load curtailment or load control, or 

other causes outside the control of the New Large Load Direct Access Program participant. 

(2) The electric company may not transition a participant to a new rate structure under this provision 

before 90 days has passed since the notice from the electric company. 
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Each electric company must file a status report to the Commission within two months of total 

enrollment in New Large Load Direct Access Programs reaching 25 average megawatts, 50 average 

megawatts, 100 average megawatts, and 80 percent of any enrollment limit adopted by the 

Commission. 
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