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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM 1416

In the Matter of

EMBARQ CORPORATION and
CENTURYTEL, INC.

Joint Application for Approval of Merger
between the two companies and their
regulated subsidiaries.

ORDER

DISPOSITION: APPLICATION GRANTED WITH CONDITIONS

I. INTRODUCTION

In this order, we grant the Application for Approval of Merger between
CenturyTel, Inc. (CenturyTel), and Embarq Corporation (Embarq). Our approval is
conditioned upon compliance with the requirements set forth in Appendix B to this order
relating to Commission access to financial information, reasonableness review, notification
of changes, and specific post-merger commitments and responsibilities of the applicants.

II. PROCEDURAL HISTORY

CenturyTel and Embarq (Joint Applicants) filed the Joint Application for
Approval of Merger between the two companies and their regulated subsidiaries on
January 30, 2009. General Protective Order No. 09-043 was entered on February 3, 2009.
A Notice of Intervention was timely filed by the Citizens’ Utility Board (CUB), and petitions
to intervene were timely filed by the City of Lincoln City (Lincoln City) and David Burstein
(Burstein).

A prehearing conference was held before an Administrative Law Judge (ALJ)
on March 6, 2009, with appearances by the Joint Applicants, CUB, Lincoln City, the Oregon
Telecommunications Association, and the Commission staff (Staff). A schedule was
adopted, and pursuant to that schedule, Joint Applicants filed a March 10, 2009, letter
commenting on the Lincoln City Petition and a March 13, 2009, Opposition to the Burstein
Petition.
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By ALJ ruling of March 12, 2009, the Lincoln City intervention was granted
in part and denied in part. In that Ruling, the ALJ concluded that Lincoln City had an
interest in seeing that the proposed merger would not harm the financial ability of Embarq to
serve its customers, and was therefore granted party status. However, questions regarding
the specific direction of resources or managerial decisions with respect to the provision of
particular services to a particular service area were beyond the scope of the proceeding. On
March 12, 2009, Burstein notified the Commission of the withdrawal of his intervention,
and by ALJ ruling of March 17, 2009, the Burstein Petition was dismissed and the Joint
Applicants’ Opposition was dismissed as moot.

A Public Meeting was held on March 24, 2009, at which time Staff
presented its report in which it described the transaction and recommended that the merger
be approved, subject to a number of conditions. Joint Applicants provided responses to
questions posed by the Commissioners at the Public Meeting, but no formal action was
taken at that meeting.

On April 10, 2009, based upon the information docketed in the case, including
the Staff Report1, the ALJ circulated a list of proposed merger conditions to the parties in the
proceeding for comment. On April 15, 2009, Joint Applicants filed the only comments on
the proposed conditions.

III. DISCUSSION

Each of the applicants has wholly-owned subsidiaries that provide local
exchange and interexchange telephone service in Oregon. Embarq is the ultimate parent
company of incumbent local exchange carrier (ILEC) United Telephone Company of the
Northwest, d/b/a Embarq (UTNW). CenturyTel is the ultimate parent company of ILECs
CenturyTel of Oregon, Inc., and CenturyTel of Eastern Oregon, Inc. Each of the subsidiary
companies holds the appropriate certificates of public convenience and necessity for the
provision of local exchange service within their respectively designated Oregon service
areas.

Embarq is a publicly traded holding company with incumbent local exchange
operations in 18 states. CenturyTel is a publicly traded holding company with incumbent
local exchange operations in 25 states. The new combined entity will operate in 33 states.

The Application was submitted pursuant to ORS 759.375 and 795.380 and
OAR 860-027-0025, while the Joint Applicants noted that the transaction was between two
non-Oregon corporations, and there was uncertainty regarding the Commission’s
jurisdiction.2

1 Appendix A to this Order.
2 Application at 1, fn. 1.
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The merger transaction3 may be briefly described as follows. The Applicants
and Cajun Acquisition Company (CAC)4 entered into an Agreement and Plan of Merger as
of October 26, 2008. Under the terms of the Agreement, although UTNW will remain a
subsidiary of Embarq, Embarq will merge with CAC and become a direct wholly-owned
subsidiary of CenturyTel. Upon consummation of the merger, CenturyTel will become the
parent company of the three Oregon ILECs noted above. All three ILECs’ identities as
certificate holders and service providers remain unchanged.

The Joint Applicants will continue to have the requisite managerial, technical,
and financial capability to provide services to customers, and end-user customers will
continue to receive service from the same ILEC and at the same respective rates, terms, and
conditions immediately prior to the transaction. The transaction will be completed through a
stock-for-stock transfer, and there will be no incremental debt associated with the transaction.

The Commission must apply the “in the public interest, no harm” standard
when considering whether to approve this transaction.5 Although Joint Applicants stated
a number of benefits relative to the transaction,6 as noted above, Staff concluded that
additional conditions were necessary in order for the transaction to meet the standard for
Commission approval and made certain recommendations to which the Joint Applicants
submitted comments in reply.

The List of Conditions. The list of conditions circulated by the ALJ for
further comment fall into two general areas; they can be broadly categorized as information
transparency and continuity of behavior. Although these conditions are described in
abbreviated form below, the conditions we finally adopt in this order, and make an integral
part hereof, are set forth in Appendix B. 
 

Information transparency conditions include Commission access to a wide
variety of data and records, the right to review the reasonableness of all financial aspects
of the transaction in future rate cases or other proceedings, and the requirement that the
Commission be notified of and have the opportunity to review any present or planned
changes to the transaction. The Commission must also be timely notified of organizational
structure changes and significant impairments of goodwill as they occur and receive
semiannual reports over two years regarding the impact of the merger on operations and
finances.

3 The Merger Agreement is a public document included with the joint proxy statement of CenturyTel and
Embarq.
4 CAC is a direct wholly-owned subsidiary of CenturyTel created to effectuate the transaction.
5 See Order No. 95-526 involving a transaction under ORS 759.375(1)(c) and ORS 759.380. This is a lesser
standard than the “net benefits” test employed under ORS 757.511 for energy utility acquisitions.
6 See Appendix B to this Order, Staff Report at 6-7 for a summary description.
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The conditions relating to continuity of behavior are more varied and
extensive. They include maintaining ILEC organizational structure, customer relationships,
rates and tariffs, financial reporting, service quality reporting, and competitive provider
certificates. Changes to rates, rules, and regulations must be pursuant to filing a rate
application based on the regulated utility rate base.

CenturyTel, as the surviving entity, must also commit to (1) not advocate a
higher cost of capital than it would have absent the merger, (2) not seek recovery of merger-
related costs, (3) honor existing agreements with other carriers and customers, (4) observe
certain limits on payments of dividends, (5) not pledge assets without prior Commission
approval, (6) hold customers harmless for increases in management costs arising out of the
merger, (7) comply with all affiliated interest statutes and regulations, and (8) accept in
Oregon such other commitments as may be adopted in other states (i.e., a “most favored
state” provision). Commitments (1), (2), (4), and (6) listed above would remain in effect
until waived by the Commission, and the Applicant’s could not seek a waiver prior to five
years from the date of this order.

Joint Applicants’ Comments. Several of the ALJ-circulated conditions
elicited comment from the Joint Applicants. With respect to commitment (1), Joint
Applicants propose a three-year, rather than five-year limit on advocating a higher cost
of capital. With respect to commitment (2), they propose that the condition be clarified
to state that it only applies to “intrastate regulated rate proceedings,” and likewise be
limited to a three-year period. With respect to commitment (4), the Joint Applicants seek
a revision to prevent what it believes to be an unwarranted restriction on dividends without
a triggering event and proposed ameliorating language.7

The Joint Applicants also oppose the “most favored state” provision in
commitment (8), noting that customers have already been given protections under other Staff
recommendations to which they did not object and that the Commission may consider in any
order it issues. Furthermore, Joint Applicants contend that it must be the Commission that
initiates an amendment process and provide Joint Applicants with an opportunity to be heard.
The “most favored state” requirement puts the burden of initiating the amendment process on
the Joint Applicants.8 The Joint Applicants propose additional language in the event the
requirement is adopted.9

Joint Applicants also opine that the five-year limitation on seeking waivers is
longer than necessary and that three years should suffice.

Finally, the Joint Applicants assert that the semiannual reports over two years
regarding the impact of the merger on operations and finances provide far more information

7 Comments of Applicants on Proposed Conditions at 5-7.
8 Id. at 11.
9 Id. at 12-13.
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than the Commission needs and that service quality rules and ability to review rates and
capture costs savings in the process provide all necessary tools.10

IV. ANALYSIS AND OPINION

Jurisdiction. As a preliminary matter, we address the issue of our jurisdiction
to review the merger between two non-Oregon corporations. There are two statutes that most
clearly apply to provide the Commission authority to review and approve a merger of this
nature. First, ORS 759.375 provides, in relevant part:

(1) A telecommunications utility doing business in Oregon
shall not, without first obtaining the * * * Commission’s
approval of such transaction:

* * * * *
(c) By any means whatsoever, directly or indirectly, merge or
consolidate any of its lines, plant, system or other property
whatsoever, or franchise or permit to maintain or operate any
telecommunications utility property, or perform any service
as a telecommunications utility, or any part thereof, with
any other * * * telecommunications utility. (Emphasis added.)

The italicized statutory language “By any means whatsoever, directly
or indirectly” is very broad. Because the transaction begins with three telecommunications
utilities (ILECs) owned by two different companies and ends with all three ILECs being
owned by a single parent (CenturyTel), we conclude ORS 759.375(1)(c) applies to the
merger transaction. In other words, the Embarq ILEC is properly viewed as “indirectly”
merging with the CenturyTel ILECs through the stock swap of their respective parent
holding companies. Indeed, in other jurisdictions, the companies have asserted that, as a
result of the transaction, “indirect control of (the Embarq ILEC) will effectively transfer to
CenturyTel, Inc.”

ORS 759.380 is the other applicable statute. This statute provides, in relevant
part:

(1) No telecommunications utility shall, directly or indirectly,
purchase, acquire or become the owner of any of the stocks
or bonds or property utilized for utility purposes * * * of any
other * * * telecommunications utility unless authorized by
the * * * Commission.
(2) Every contract by any telecommunications utility for the
purchase, acquisition, assignment or transfer to it of any of the
stock of any other telecommunications utility * * * without the

10 Id., at 14-15.
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approval of the commission shall be void * * *. (Emphasis
added).

As with the similar language of ORS 759.375(1)(c), the most reasonable
interpretation of the broad “directly or indirectly” language of ORS 759.380 is that the
statute applies to the merger transaction. The CenturyTel ILECs are “indirectly” acquiring
Embarq’s ILEC’s stock, bonds, or other utility property through the acquisition activities of
its parent holding company. We therefore conclude that our approval of the merger of the
parent companies is a precondition for the transfer of ownership and control of UTNW.

Merger Conditions. Except as discussed below, we generally adopt the
conditions circulated to the parties by the ALJ. The Joint Applicants, except as noted and
described briefly above, had no comment or objection to the placement of these conditions
upon our approval of the merger.

Our discussion of Joint Applicant’s comments and objections and our
resolution of those objections under the “no harm” standard are as follows:

The Information Transparency requirements have been clarified to reflect
CenturyTel as the reporting authority, and we reduce the reporting requirement to an annual
basis. We conclude that such reporting will not be burdensome, since it is limited to
substantive activities.

With respect to commitment (1), Joint Applicants propose a three-year, rather
than five-year, limit on advocating a higher cost of capital. We decline to adopt the change,
as this condition serves to protect customers should a significant negative event occur with
the new parent. Any adjustment would need to be developed and supported by non-company
parties or Staff. The burden on CenturyTel will not be significant since the company is not
required to estimate what the cost of capital would be absent the merger.

Commitment (2) related to CenturyTel not seeking recovery of one-time
merger, branding, and transaction costs. Joint Applicants propose that the condition be
clarified to state that it only applies to “intrastate regulated rate proceedings,” and likewise
be limited to a three-year period before a waiver could be requested. We revise the language
of the condition to clarify that it applies to Oregon intrastate regulated rate proceedings.
However, we do not adopt the shorter three-year period, as we find the five-year time frame
is a more reasonable means to protect customers. We also revise the conditions to clarify
that the acquisition premium will be excluded from the operating companies’ utility accounts
and not recovered in regulated retail and access rates.

With respect to commitment (4), restriction on dividends, we concur with
Joint Applicants in the need to clarify the conditions and adopt their proposed ameliorating
language. However, we reject their proposal to limit this condition to three years for the
same reasons as those stated above.
















































