
ORDER NO. 09-109

ENTERED 03/31/09

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 830

In the Matter of

SPRINT COMMUNICATIONS COMPANY L.P.

Petition for Arbitration of an Interconnection
Agreement with CENTURYTEL OF OREGON, INC.

ORDER ON
RECONSIDERATION

DISPOSITION: ARBITRATOR’S DECISION REGARDING ISSUES 4, 5,
AND 7 ADOPTED; ORDER NO. 08-486 VACATED IN
PART

I. INTRODUCTION

On March 11, 2008, Sprint Communications Company L.P. (Sprint) filed a
petition with the Public Utility Commission of Oregon (Commission) requesting arbitration
of an Interconnection Agreement (ICA) with CenturyTel of Oregon, Inc. (CenturyTel), under
section 252(b) of the Communications Act of 1934, as amended by the Telecommunications
Act of 19961 (the Act). The parties agreed to waive the statutory timeline. CenturyTel
responded to Sprint’s petition on April 4, 2008.2

The Arbitrator’s Decision was issued September 2, 2008, and both parties filed
exceptions to the decision on September 15, 2008. The Commission issued Order No. 08-486
on September 30, 2008, adopting the Arbitrator’s Decision as modified. On November 6,
2008, CenturyTel filed an ICA that it believed conformed with Order No. 08-486 and a letter
explaining that the parties had been unable to agree on how to appropriately incorporate the
Commission’s decision regarding what had been identified as Issue 7 during the arbitration.
CenturyTel requested that the Commission order Sprint to sign CenturyTel’s proposed ICA.
Sprint filed its own version of a conforming ICA on November 7, 2008, together with a motion
for approval of its ICA. During a telephone conference held on November 13, 2008,
a schedule was set for both parties to file written responses the other party’s filing. Sprint and
CenturyTel filed responses on November 21, 2008.

1 47 USC §§ 151-614.
2 For a discussion of the procedural history of this docket from the time CenturyTel filed its response until the
Arbitrator’s Decision was issued, see Order No. 08-486 at 1-2.
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After reviewing the parties’ filings regarding the proposed ICAs, the
Commission determined that reconsideration of Issue 7 was appropriate. Because Issue 7 was
closely related to Issues 4 and 5, the Commission decided to also reconsider its decision
regarding those issues. The Arbitrator’s Decision is attached as Appendix A. During a
telephone conference on December 11, 2008, the Arbitrator informed the parties that the
Commission was treating the parties’ competing ICAs as a request for reconsideration of Issues
4, 5, and 7, and asked the parties if further briefing was required. Sprint responded by
requesting official notice under OAR 860-014-0050 of the interconnection agreements
approved in Commission dockets ARB 209, ARB 232, ARB 463, and ARB 585, which the
Arbitrator granted. Sprint also requested the opportunity to submit written argument regarding
the relevance of these interconnection agreements, and CenturyTel requested the opportunity to
reply. Both requests were granted. Sprint filed its opening brief on reconsideration on January
9, 2009, and CenturyTel filed its reply brief on January 30, 2009.

In this order, we again consider the Arbitrator’s decisions regarding Issues 4, 5,
and 7, as well as the parties’ exceptions to those decisions. We conclude that the modifications
made to the Arbitrator’s decisions on Issues 4, 5, and 7 in Order 08-486 are unnecessary, and
therefore adopt the Arbitrator’s decisions on those issues without modification.

II. PROCEDURAL ISSUES

At the parties’ request, the Arbitrator took official notice of the interconnection
agreements approved in the following dockets: ARB 209, ARB 232, ARB 370, ARB 463,
ARB 526, ARB 585, ARB 653, and ARB 833. In its reply brief on reconsideration,
CenturyTel also requested official notice of the interconnection agreements in dockets
ARB 698, ARB 699, ARB 757, and ARB 816. CenturyTel’s request is granted. We note,
however, that all but one of the interconnection agreements adopted in these 12 dockets were
the product of negotiation between the parties to the agreements, and not the product of a
contested arbitration before this Commission.3

Except for claims that particular terms in these agreements demonstrate that
CenturyTel is attempting to discriminate against Sprint, we believe that the terms in negotiated
interconnection agreements are of little precedential value in deciding the appropriate terms for
an arbitrated agreement. Without knowing why a party agreed to a particular term during a
negotiation, it is inappropriate to infer that the party’s agreement indicates acceptance of that
term under different circumstances with different counterparties.

III. STATUTORY AUTHORITY

The standards for arbitration are set forth in section 252(c) of the Act:

In resolving by arbitration under subsection (b) any open issues and
imposing conditions upon the parties to the agreement, a State commission
shall—

3 In ARB 585, the majority of the interconnection agreement was the product of negotiation. Only one issue
was presented for the Commission’s resolution: whether reciprocal compensation should be paid for traffic
bound for internet service providers. That issue is irrelevant in this docket.
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(1) ensure that such resolution and conditions meet the
requirements of section 251, including the regulations prescribed
by the [Federal Communications] Commission pursuant to
section 251;

(2) establish any rates for interconnection, services, or network
elements according to subsection (d); and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

In addition, section 252(e)(3) of the Act permits the Commission to establish
or enforce other requirements of state law in its review of an ICA when such requirements
are consistent with the Act and Federal Communications Commission (FCC) regulations.

IV. DISCUSSION

A. Issue 4 – Direct Interconnection – Article IV, Sections 2.2.2, 2.2.3, 2.2.4, 2.3.2.1,
3.3.2.1, 3.3.2.2, 3.3.2.2.1, and 3.4.2.1.1

1. Arbitrator’s Decision and Parties’ Exceptions

Issue 4 involves a dispute over the appropriate direct interconnection terms to
include in the parties’ ICA.4 Specifically, Sprint is concerned that CenturyTel will
unnecessarily require multiple points of interconnection (POIs), thereby creating a barrier to
entry. CenturyTel fears that allowing Sprint to choose only one point of interconnection
(POI) per LATA would potentially require CenturyTel to build new facilities and may cause
service degradation. To address both parties’ concerns, the Arbitrator adopted ICA language
that was “intended to allow Sprint to propose a POI at any point on CenturyTel’s network,
and to allow CenturyTel to address any technical feasibility issues at the time a POI is
proposed.”5 The Arbitrator noted that the ICA language was “not intended to preclude
multiple POIs if required by technical and operational constraints, and is not intended to
require CenturyTel to provide interconnection service to Sprint that is superior to the service
it provides to itself or other carriers.”6

In their exceptions, both CenturyTel and Sprint question the ICA language
adopted by the Arbitrator. CenturyTel is concerned that the phrases “technical feasibility”
and “technical and operational constraints” could be used by Sprint to undermine the
Arbitrator’s findings that the POI provided to Sprint can be no better than that which
CenturyTel provides to affiliated entities. CenturyTel asks the Commission to explicitly
confirm that neither the Commission nor the Arbitrator require the establishment of a missing
network link within the incumbent Local Exchange Carrier’s (LEC) network if the
economics or existing network are ignored and a superior form of interconnection results.
Sprint would like the Commission to clarify that the language on this issue in the Arbitrator’s

4 See Arbitrator’s Decision at 8-11.
5 Id at 10.
6 Id.
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Decision does not preclude multiple POIs if the requested points of interconnection are
technically feasible.

2. Resolution on Reconsideration

In Order No. 08-486, we interpreted the Arbitrator’s decision on Issue 4 to
mean that CenturyTel was not required to provide a superior form of interconnection
merely because, disregarding the cost, it is technically possible to do so. We therefore
limited Sprint’s ability to request multiple POIs only if required by technical and operational
constraints. On reconsideration of this issue, we find that our conclusions in Order
No. 08-486 were incorrect.

Under section 251(c)(2) of the Act, an incumbent local exchange carrier
has a duty to provide:

[I]nterconnection with the local exchange carrier’s network—

(A) for the transmission and routing of telephone exchange service
and exchange access;

(B) at any technically feasible point within the carrier’s network;

(C) that is at least equal in quality to that provided by the local
exchange carrier to itself or to any subsidiary, affiliate, or any
other party to which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, in accordance with the terms and conditions of
the agreement and the requirements of this section and section 252
of this title.7

As interpreted by courts and the FCC, section 251(c)(2) allows competitive LECs like Sprint
to choose where to interconnect on the incumbent LEC’s network, including the option to
establish only one POI per LATA. Section 251(c)(2) limits the competitive LEC’s choices,
however, to POIs that are technically feasible. In addition, an incumbent LEC (such as
CenturyTel) must provide interconnection that is “at least equal in quality” to the
interconnection it provides to itself, its affiliates, or to other carriers. Thus, the incumbent
LEC is not required to provide superior quality interconnection to competitive LECs.

The Arbitrator’s ICA language was intended to balance the parties’ interests.
The language allows Sprint to request a single POI or multiple POIs, and CenturyTel must
allow interconnection at any technically feasible point on its network. CenturyTel is not
required, however, to provide interconnection to Sprint that is superior in quality than that
provided to CenturyTel itself, to its affiliates, or to other carriers. Given the unique structure
and geography of CenturyTel’s network, there is no single point in any Oregon LATA where
CenturyTel has facilities linking all of the CenturyTel end offices in the LATA. Under the

7 47 USC § 251(c)(2).
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terms of the ICA as adopted by the Arbitrator, Sprint cannot require CenturyTel to build
these links. If Sprint wants to directly interconnect with CenturyTel’s entire network within
a LATA, then multiple POIs may be necessary.

We find that the Arbitrator’s language appropriately balances the parties’
interests. The Arbitrator’s findings and conclusions regarding this issue are therefore
adopted.

B. Issue 5 – Interconnection Facility Costs – Article II, Section 2.59; Article IV,
Sections 2.2.2, 3.2.2, 3.2.5.1, 3.2.5.2, 3.2.5.3, and 3.2.5.5; Article VII, Section I.C

1. Arbitrator’s Decision and Parties’ Exceptions

Issue 5 involves whether the parties should share the costs of direct
interconnection facilities between their networks based on their respective percentages of
originated traffic. The Arbitrator found:

Sprint is correct that the parties should share the costs of
interconnection facilities proportionally based on usage. I disagree,
however, that CenturyTel is responsible for a proportional share of
interconnection facilities beyond its exchange boundary. CenturyTel
should only be responsible for the proportional share for
interconnection facilities between CenturyTel’s network and its
exchange boundary. Sprint must pay 100 percent of the cost of
interconnection facilities from CenturyTel’s exchange boundary to
Sprint’s point of presence or switch.

Accordingly, I adopt CenturyTel’s proposed language for Article II,
section 2.59. The appropriate language for Article IV, section 2.2.2
is set forth above. Sprint’s proposed language for Article IV,
sections 3.2.2, 3.2.5.1, 3.2.5.2, .3.2.5.3, and 3.2.5.5 is adopted, as
well as Sprint’s proposed language for Article VII, section I.C.8

Although CenturyTel disagrees with the Arbitrator’s interpretation of section
51.709(b) regarding the formula for reciprocal compensation and the agreed-upon
bill-and-keep arrangement, CenturyTel does not contest that finding provided that the
Commission affirms the Arbitrator’s decision on this issue. In CenturyTel’s view, the
Arbitrator’s finding precludes any requirement that CenturyTel would have to expand its
network payment responsibility for direct interconnection facilities beyond its exchange
boundary.

Sprint objects to the Arbitrator’s findings limiting CenturyTel’s cost sharing
to its exchange boundary. Sprint notes that the obligation to deliver traffic includes the
payment of transit charges to a third party tandem provider when the carriers are indirectly
connected and that the costs of direct interconnection should be treated in an identical
fashion. Therefore, Sprint asks that the Arbitrator’s Decision be modified to require

8 Arbitrator’s Decision at 12 (footnote omitted).
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CenturyTel to pay the costs of transporting traffic to a designated Sprint point of presence
(POP) in the LATA. Sprint therefore requests that we adopt its language for Article II,
section 2.59.

2. Resolution on Reconsideration

In Order No. 08-486, we found:

Where Sprint chooses to put a POP outside of CenturyTel’s service
area but within the service area of another ILEC in the same
LATA, it is not reasonable for Sprint to be able to dictate the
obligation of CenturyTel to pay for transport outside of its service
area where those parties are directly connected. 9

The Arbitrator’s conclusions on Issue 5, however, were not intended to
address costs related to the parties’ ongoing exchange of traffic, but rather were intended to
address shared responsibility for the costs of direct interconnection facilities. As expressed
in the Decision, it was the Arbitrator’s understanding that the parties had agreed to provisions
governing the ongoing exchange of traffic and that the only issue for arbitration was the cost
of interconnection facilities. Thus, to the extent our decision applied the Arbitrator’s
conclusions regarding payment for interconnection facilities to payment for transport and
termination, our decision went too far.

We affirm and adopt the Arbitrator’s findings and conclusions regarding
Issue 5. We clarify, however, that the Arbitrator’s decision on this issue is limited to the
costs of the interconnection facilities and is not intended to affect or modify the parties’
agreed-upon bill-and-keep arrangement for the transport and termination of traffic.

C. Issue 7 – Indirect Interconnection – Article IV, Sections 3.3.1.1, 3.3.2.2, 3.3.2.2.1,
3.3.2.4, 3.3.2.4.1-3.3.2.4.2, 3.3.2.5, 3.3.2.5.1-3.3.2.5.5, and 3.3.2.6

1. Arbitrator’s Decision and Parties’ Exceptions

Issue 7 involves whether the ICA should include provisions that limit indirect
interconnection. Sprint argues that CenturyTel has an ongoing duty to interconnect either
directly or indirectly under section 251(a) of the Act, and therefore it is inappropriate for the
ICA to require direct interconnection once certain triggers are met. Sprint reads section
251(a) as preventing CenturyTel from requiring direct interconnection under any
circumstances.

CenturyTel contends that indirect interconnection should be used only when
volume is low, and CenturyTel should not be required to provide indirect interconnection
indefinitely. CenturyTel reads section 251(a) as requiring an incumbent LEC to make one of
these options available, but CenturyTel argues that section 251(a) does not require the
incumbent LEC to provide a competitive LEC its choice of direct or indirect interconnection
without qualification. CenturyTel proposes that once traffic levels reach a DS1 level, Sprint

9 Order No. 08-486 at 5.
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must directly interconnect or establish other mutually beneficial arrangements. CenturyTel
contends that its proposal is reasonable because it allows Sprint the opportunity to establish
its business before incurring the expense of direct interconnection. CenturyTel further
contends that indirect interconnection relies on a tandem operator and limits the ability of the
terminating carrier to receive the proper traffic identification information necessary to bill for
the traffic. According to CenturyTel, Sprint’s proposal would require CenturyTel to provide
a superior form of interconnection because it creates an obligation for CenturyTel to provide
transport beyond its network.

CenturyTel also contends that the Arbitrator erred in finding that CenturyTel’s
position was inconsistent with applicable precedent. The Arbitrator concluded that, in both
WWC License, LLC v. Public Serv. Comm’n and Atlas Tel. Co. v. Oklahoma Corp. Comm’n,
the federal circuit courts refused to interpret the various provisions of the Act to impose a
duty on competitive LECs to connect directly rather than indirectly.10 She also noted that the
Tenth Circuit Court of Appeals recognized the distinction between requiring direct
interconnection to only occur on the incumbent LEC’s network and requiring that the
exchange of traffic occur solely on the incumbent LEC’s network.11

In its reply brief on reconsideration, CenturyTel argues that the Arbitrator
misunderstood and misapplied the decisions in WWC and Atlas. CenturyTel states that the
courts in those cases found that incumbent LECs could not make a competitive carriers’
statutory rights to local dialing parity (WWC) or reciprocal compensation (Atlas) contingent
on direct interconnection, but did not find that that a competitive carrier has a right to indirect
interconnection without qualification.

2. Resolution on Reconsideration

In Order No. 08-486, we interpreted the Arbitrator’s decision regarding the
limits on CenturyTel’s financial obligations in Issue 4 to apply not only to the facilities
required for direct interconnection, but also to the facilities required for indirect
interconnection. We also applied the limits to the transport and termination of traffic. On
reconsideration, we find that we inappropriately extended the applicability of the Arbitrator’s
decision on Issue 4. Payment for the transport and termination of traffic, whether by direct or
indirect interconnection, had been agreed to by the parties and was not at issue in this
arbitration. It was beyond the scope of our authority to decide questions that were not
presented in the petition for arbitration or the response to the petition.12

We agree, however, with the Arbitrator’s interpretation of applicable
precedent. The statutory language in section 251(a) of the Act clearly allows a carrier to
choose direct or indirect interconnection. Nothing in the statute indicates a legislative intent
to restrict the right to choose indirect interconnection, and we decline to interpret the statute
in a manner that would hinder rather than promote competition. The Arbitrator’s findings
and conclusions regarding Issue 7 are therefore adopted.

10 WWC License, LLC v. Public Serv. Comm’n, 459 F3d 880 (8th Cir 2006); Atlas Tel. Co. v. Oklahoma Corp.
Comm’n, 400 F3d 1256, 1268 (10th Cir 2005).
11 Atlas, 400 F3d at 1264, n 6.
12 47 USC 252(b)(4)(A).






















































































































