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DISPOSITION: ARBITRATOR'S DECISION ADOPTED AS
MODIFIED

PROCEDURAL HISTORY

On March 11, 2008, Sprint Communications Company L.P. (Sprint) filed
a petition with the Public Utility Commission of Oregon (Commission) requesting
arbitration of an Interconnection Agreement (ICA) with CenturyTel of Oregon, Inc.
(CenturyTdl), under Section 252(b) of the Communications Act of 1934, as amended
by the Telecommunications Act of 1996" (the Act). The parties agreed to waive the
statutory timeline due to the number of arbitrations pending in different states.
CenturyTel responded to Sprint’s petition on April 4, 2008.

Telephone conferences were held in this matter in April and June 2008 to
establish a schedule and discuss procedural matters. General Protective Order No. 08-524
was issued on May 14, 2008.

The parties submitted written testimony on May 5 and June 4, 2008. The
parties waived cross-examination and submitted the case for consideration based on their
prefiled testimony. The hearing scheduled for June 24, 2008, was therefore cancel ed.
The parties submitted opening briefs on July 16, 2008. CenturyTel submitted its reply
brief on July 23, 2008. Sprint recelved a one-day extension and submitted its reply brief
on July 24. Because this extension gave Sprint the opportunity to review CenturyTel’s
reply brief before submitting its own, CenturyTel was permitted to file asurreply brief on
July 28, 2008.

147 USC §§ 151-614.
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In the ruling granting an extension to Sprint and allowing the filing of a
surreply by CenturyTel, the Arbitrator instructed CenturyTel to limit its surreply brief to
addressing any itemsin Sprint’sreply brief that CenturyTel believed were included due
to Sprint’s opportunity to review CenturyTel’ s reply brief before submitting itsown. On
July 29, 2008, Sprint filed a motion to strike a portion of CenturyTel’s surreply brief as
outside the scope of the Arbitrator’ sruling. Sprint specifically objected to the portion of
CenturyTel’s surreply that accused Sprint of raising new argumentsin its reply brief.
CenturyTel responded to the motion to strike on August 1, 2008, arguing that its surreply
brief was within the scope of the Arbitrator’ sruling. As part of her decision, discussed
more fully below, the Arbitrator granted Sprint’s motion to strike the last paragraph on
page two of CenturyTel’s surreply brief.

The Arbitrator’ s Decision was issued September 2, 2008, and both parties
filed exceptions on September 15, 2008. In its Comments, CenturyTel divides the issues
into three categories: Category | consists of those issues where CenturyTel supports the
Arbitrator’ s Decision; Category |l are those issues that CenturyTel believes should be
modified as set forth in its post hearing filings and Category 111, where CenturyTel takes
exception to the Arbitrator’s Decision with respect to Issues 4, 5, 6, 7 and 14.? Sprint's
Exceptionsrelate to Issues 2, 4, 5, 6, 8, 13, 14 and 16. The parties waived the opportunity
to file reply comments to each other’s submissions. We discuss the parties' exceptions and
enter our decision with respect to each issue below.

. STATUTORY AUTHORITY
The standards for arbitration are set forth in section 252(c) of the Act:

In resolving by arbitration under subsection (b) any open
issues and imposing conditions upon the parties to the
agreement, a State commission shall—

(2) ensure that such resolution and conditions meet the
requirements of section 251, including the regulations
prescribed by the [Federal Communications] Commission
pursuant to section 251,

(2) establish any rates for interconnection, services, or
network elements according to subsection (d); and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

2 Comments of CenturyTel of Oregon, Inc., on Arbitrator’s Decision (CenturyTel Comments) at 1-2.
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In addition, Section 252(e)(3) of the Act permits the Commission to
establish or enforce other requirements of state law in itsreview of an ICA when such
requirements are consistent with the Act and Federal Communi cations Commission
(FCC) regulations.

1. ISSUES RAISED IN COMMENTSAND EXCEPTIONSTO THE
ARBITRATOR'SDECISION

A. Issue 2 — I ndemnification — Articlelll, Section 30.1

Sprint takes exception to the Arbitrator’ s adoption of CenturyTel’s
proposed language in Section 30.1(ix) addressing indemnification against third-party
claims, which reads as follows:

(ix) defamation, libel, slander, interference with or
misappropriation of proprietary or creative right, or any
other injury to any person or property arising out of content
transmitted by the Indemnifying Party’ s End Users, and,
with respect to Sprint as Indemnifying Party, content
transmitted by any Sprint Third Party Provider[.]?

In so doing, the Arbitrator found:

But the more salient point is the fact that Sprint can protect
itself by including similar indemnification provisionsin its
tariffs and customer contracts, while CenturyTel’s only
protection liesin its ICA with Sprint. | therefore find that
CenturyTel’ s proposed section 30.1(ix) is reasonable and
should be included in the parties’ ICA.*

Sprint objects to this finding because it believes that its position in
the contractual chain between CenturyTel and the end user should not causeit to
indemnify CenturyTel, but that each party should take care of its own remedy. >

Decision. Inits Exceptions, Sprint essentially restates the
argumentsin its Reply Brief. We find that the analysis and findings of the
Arbitrator are reasonable and well-considered and that Sprint’s arguments are
unpersuasive. The findings and conclusions of the Arbitrator on thisissue are
adopted.

B. Issue 4 — Direct I nterconnection — Article 1V, Sections 2.2.2, 2.2.3,
224,2321,33.21,3322,33221, and 34211

% Disputed Point List (DPL) at 7-8.

* Decision at 7, citing DPL at 7-8.

® Exceptions of Sprint Communications Company LP (Sprint Exceptions) at 2-3.
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Both parties question the language in the Arbitrator’ s decision resolving
thisissue and the scope of Section 251(c)(2) of the Act. CenturyTel is concerned that the
phrases “technical feasibility” and “technical and operational constraints’ could be used
by Sprint to undermine the Arbitrator’ s findings that the Point of Interconnection (POI)
provided to Sprint can be no better than that which CenturyTel providesto affiliated
entities.® CenturyTel asks the Commission to explicitly confirm that neither the
Commission nor the Arbitrator require the establishment of a missing network link within
the ILEC network if the economics or existing network are ignored and a superior form
of interconnection results.” Sprint would like the Commission to clarify that the language
on thisissuein the Arbitrator’ s Decision does not preclude multiple POIsiif the requested
points of interconnection are technically feasible.®

Decision. Theinterpretation requested by CenturyTd is affirmed, and the
interpretation requested by Sprint isdenied. The language of the Arbitrator’s Decision
at page 10 clearly provides that CenturyTel is not required to provide a superior form
of interconnection merely because, disregarding the cogt, it istechnically possible to
do so. Furthermore, multiple POIs are to be made “...if required by technical and
operational constraints....”® (Emphasis added.) The addition of multiple POIs being
required if “technically feasible” is not the standard which the Arbitrator adopted and is
not required by the Act.

C. Issue 5 — I nterconnection Facility Costs—Articlell, Section 2.59;
ArticlelV, Sections2.2.2,3.2.2,3.25.1, 3.25.2,3.25.3, and 3.25.5;
ArticleVII, Section I.C

At page 12 of the Decision, the Arbitrator found:

Sprint is correct that the parties should share the costs of
interconnection facilities proportionally based on usage.

| disagree, however, that CenturyTel isresponsible for a
proportional share of interconnection facilities beyond

its exchange boundary. CenturyTel should only be
responsible for the proportional share for interconnection
facilities between CenturyTel’ s network and its exchange
boundary. Sprint must pay 100 percent of the cost of
interconnection facilities from CenturyTel’ s exchange
boundary to Sprint’s point of presence or switch.

® Under this Issue, CenturyTel also asks that the Commission clarify a statement by the Arbitrator in
Footnote 49 on p. 10. We address CenturyTel’s Comment on that matter in our discussion of Issue 7.
’ CenturyTel Comments at 3-5.

8 Sprint Exceptions at 3-5.

° Decision at 10.
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Accordingly, | adopt CenturyTel’ s proposed language

for Article 1, section 2.59.° The appropriate language
for Article IV, section 2.2.2 is set forth above. Sprint’'s
proposed language for Article 1V, sections 3.2.2, 3.2.5.1,
3.25.2,.3.25.3, and 3.2.5.5 is adopted, aswell as Sprint’s
proposed language for Article VI, section I.C.

Although CenturyTel disagrees with the Arbitrator’ s interpretation of
Section 51.709(b) regarding the formulafor reciprocal compensation and the agreed-
to bill and keep arrangement specified in the Decision, CenturyTel indicates that it will
not contest that finding in its Comments, provided that the Commission affirms the
Arbitrator’s Decision on thisissue. In CenturyTel’ s view, the Arbitrator’ s finding
precludes any requirement that CenturyTel would have to expand its network payment
responsibility beyond the ILEC network area it operates today.**

Conversdly, Sprint objectsto the Arbitrator’ s findings limiting
CenturyTel’s cost sharing to its service boundary. Sprint notes that the obligation to
deliver traffic includes the payment of transit charges to athird party tandem provider
when the carriers are indirectly connected and that the costs of direct interconnection
should be treated in an identical fashion. Therefore, Sprint asks that the Arbitrator’s
Decision be modified to require CenturyTel to pay the costs of transporting traffic to a
designated Sprint point of presence (POP) inthe LATA. Sprint therefore requests that
the Commission adopt its language for Article 11, Section 2.59.*

Discussion. Although Sprint cites the general argument contained in
its Reply Brief on thisissue, and succeeded in having its proposed language adopted
for most of it, Sprint provides no precedent contrary to the Arbitrator’ s finding for
this particular situation. Where Sprint chooses to put a POP outside of CenturyTel’s
service area but within the service area of another ILEC in the same LATA, itisnot
reasonable for Sprint to be able to dictate the obligation of CenturyTel to pay for
transport outside of its service area where those parties are directly connected. The
Arbitrator’s Decision is affirmed and clarified herein to the extent necessary.

D. Issue 6 — Ratesfor Direct I nter connection Facilities— ArticlelV,
Sections 2.3.1.1 and 3.2.5.4; ArticleVII, Sections|.C and |.D

On theissue of rates for direct interconnection facilities, the Arbitrator, at
pages 12-13, found as follows:

DPL at 13-14.
1 CenturyTel Comments at 8-9.
12 Sprint Exceptions at 5-6.
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CenturyTd is correct that the FCC found that incumbent
LECs are no longer required to provide entrance facilities
at TELRIC ratesif the competitive LEC is not using the
facilities to interconnect with the incumbent LEC’s
network. But the FCC made it clear that incumbent LECs
must continue to provide entrance facilitiesat TELRIC
rates if those facilities are required to interconnect with the
incumbent’ s network:

“We note in addition that our finding of non-impairment
with respect to entrance facilities does not alter the right

of competitive LECs to obtain interconnection facilities
pursuant to section 251(c)(2) for the transmission and
routing of telephone exchange service and exchange access
service. Thus, competitive LECswill have access to these
facilities at cost-based rates to the extent that they require
them to interconnect with the incumbent LEC’ s network.’ *3

In this case, Sprint will be obtaining facilities that are
required to interconnect with the incumbent LEC’s
network. Thus, CenturyTel should provide these
interconnection facilitiesat TELRIC rates. Thisresult
is consistent with two recent decisions by the federa
circuit courts.* | therefore adopt Sprint’s proposed
language for Article 1V, sections 2.3.1.1 and 3.2.5.4,
and Article VI, sections|.C and I.D.*°

CenturyTel contends that the Arbitrator erred in concluding that TELRIC pricing
principles should apply to entrance facilities. Although entrance facilities must be
priced at “ cost-based” rates, TELRIC is only one such type, and the state is not bound
to utilize TELRIC. Since the FCC removed entrance facilities from impairment pricing
treatment (i.e., TELRIC) in 140 of the TRRO,® CenturyTel argues that applying
TELRIC pricing to the instant case would render the FCC’s TRRO conclusions
meaningless. CenturyTel asserts that the Commission may avoid this contradiction

3 1n the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Order on Remand,
20 FCC Rcd 2533 at 140 (2005). The FCC established TELRIC as the appropriate methodology for
determining forward-looking, cost-based rates. 47 CFR § 51.505.

“11linois Bell Tel. Co. v. Box, 526 F3d 1069, 1071-72 (7th Cir 2008); Southwestern Bell Tel. v. Missouri
Pub. Serv. Comm' n, 530 F3d 676, 683-84 (8th Cir 2008).

S DPL at 17. Thecitationsin the DPL for Article VIl areto Sections |.D and I.E, but these do not
correspond to the appropriate sectionsin the draft ICA attached to CenturyTel’ s response to Sprint’s
petition for arbitration. In addition, the Article VIl included in CenturyTel’ sdraft ICA is not the same aa
the Article VII attached to Sprint’sdraft ICA. For clarity, in thisinstance, | am using the section numbers
from the draft ICA attached to CenturyTel’ s response to Sprint’s petition, and not the numbersin the DPL
or in Sprint’sdraft ICA.

181 the Matter of Unbundled Access to Network Elements, Order on Remand, WC Docket No. 04-313,
FCC 04-290, 20 FCC Rcd 2533 (1995).
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by adopting the “ established, prevailing rates in Oregon which, in thisinstance, are the
CenturyTel intrastate access rates.”*” (Emphasisin text.)

Discussion. While Centurytel asserts that TELRIC is but one type of
methodology with which to calcul ate cost-based rates, we note that the FCC has specified
TELRIC in C.F.R. 8851.503, and its citations to 51.505, 51.507, 51.509 and 51.511. The
establishment of proxy ceilings and ranges as set forth in 851.513 are only permissible
until aTELRIC study can be performed. The language of the FCC ruleis clear, and we
reject CenturyTel’sinterpretation. The decision of the Arbitrator is affirmed.

E. Issue 7 —Indirect Interconnection — ArticlelV, Sections 3.3.1.1,
3.3.22,33221,3324,3.3.24.1-3.3.24.2,3.3.25,3.3.25.1-3.3.25.5,
and 3.3.2.6

The Arbitrator, citing the opinion of the Eighth Circuit Court of Appeals
interpretation of the Act, found that Sprint was not obligated to connect directly with
CenturyTel.® Inits Comments, CenturyTel states that, while it disagrees with the
Arbitrator’ s reasoning, it iswilling to abide by the decision provided that the outcome
of the Arbitrator’ s findings on Issues 4 and 5 remain unchanged. Under both of those
issues, the Arbitrator found that CenturyTel had no financial responsibility for facilities
or the delivery of traffic beyond its ILEC network. CenturyTel asks that thisissue be
treated “in acongruent manner.” Thus, if CenturyTel connects indirectly, its financial
obligations, at the farthest point, extend only to the CenturyTel exchange boundary for
reciprocal compensation traffic exchanged by the parties through a third party.™®

Discussion. The same factors apply in the case of an ILEC’ s financial
responsibility where the ILEC and CLEC are indirectly connected as in the case of direct
connection. When Sprint chooses to put a POP outside of CenturyTel’s service area but
within the service area of another ILEC in the same LATA, it is not reasonable for Sprint
to be able to dictate the obligation of CenturyTel to pay for transport outside of its service
area. The Arbitrator’s Decision is affirmed and clarified herein to the extent necessary.

F. Issue 8 — Third-Party Providers—ArticlelV, Sections 3.3.1.3 and
4.6.4.2

Thisissue concerns ICA language that would require Sprint to compensate
CenturyTel when CenturyTel isacting as atransit provider and is required to compensate
other parties for termination of Sprint-originated traffic, including traffic originated by
a Sprint wholesale customer. Both parties agreed that an originating carrier must
compensate aterminating carrier. Both parties also agreed that CenturyTel is not
obligated to pay terminating charges for traffic that it transits. The parties disagreed
about whether the ICA should include language that requires Sprint to indemnify

¥ CenturyTel Comments at 10.
18 Arbitrator’s Decision at 14-15, and cases cited therein.
19 CenturyTel Comments at 11-12.
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CenturyTel against claims by athird-party carrier asserting that CenturyTel isliable for
such charges.

The Arbitrator concluded that it is reasonable for the ICA to include
provisions that would protect CenturyTel from any adverse economic consequences
if Sprint failsto compensate aterminating carrier for traffic that Sprint originates and
CenturyTel transits. Conversely, the Arbitrator also found that it was reasonable for
the ICA to include areciprocal provision that protects Sprint when athird party seeks
payment for terminating charges from Sprint for traffic originated by CenturyTel .

Sprint objects to the Arbitrator’ s findings, stating that the language will
have the opposite of itsintended effect. “If CenturyTel compensates athird party it may
result in adispute that not only involves the originating and terminating party but also
CenturyTel.” Sprint is concerned that including the language about indemnification
would encourage terminating carriers who were not entitled to compensation from Sprint
to go after CenturyTel and, through the indemnification process, get Sprint to pay them
money to which they might not be otherwise entitled. ?* Sprint also speculates that the
indemnification terms would result in payments that were not reciprocal; CenturyTel
would collect compensation for Sprint’s originating traffic, but would not collect
compensation from the originating third party for traffic that Sprint terminates.??

Discussion. We find Sprint’s concern that carriers that are not entitled
to compensation would be induced by the Sprint/CenturyTel ICA to make false claims
against CenturyTel, who would then pay those claims without making a determination as
to their validity and then seek reimbursement from Sprint, to be highly speculative. We
concur with the Arbitrator who concluded “that it is reasonable for the ICA to include
provisions that would protect CenturyTel from any adverse economic consequences if
Sprint fails to compensate a terminating carrier for traffic that Sprint originates and
CenturyTe transits. It is also reasonable for the ICA to include areciprocal provision
that protects Sprint when athird party seeks payment for terminating charges from Sprint
for traffic originated by CenturyTel.”?® The Arbitrator’s decision on thisissueis
affirmed.

G. Issue 13 — Ratesfor Transit Service— ArticleVII, Sections|.Band |.C

Issue 13 involves the rates CenturyTel should be permitted to charge
Sprint for transit services. Sprint argued that CenturyTel isrequired to provide transit
services as part of its duty to provide indirect interconnection and that CenturyTel must
provide transit service at TELRIC rates because charging rates that are not based on
forward-looking economic cost would hinder competition. After reviewing the relevant
case law, the Arbitrator found that the FCC has clarified that direct interconnection

2 Arbitrator’s Decision at 15-16.
2 Sprint Exceptions at 7.

21d. at 8.

BArbitrator’s Decision at 15-16.
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facilities must be provided at TELRIC rates, but there has been no such clarification
about the services necessary for indirect interconnection.?* The most recent case law
“seems to contradict the conclusion that TELRIC isthe appropriate rate for transit
services” %

Sprint opines that the statement upon which the Arbitrator relies was made
by the Chief of the FCC’'s Common Carrier Bureau acting on delegated authority and
merely stated that the Commission had not had occasion to determine whether incumbent
LECs have aduty to provide transit service under this provision of the statute....”

Since the FCC has not made a determination, Sprint believes that the Commission may,
as many other state commissions have, find that CenturyTel is obligated to provide transit
services at TELRIC rates.?’

Discussion. The Arbitrator took great painsin examining the law and
making a close call, noting “[a]lthough the precedent cited above does not provide a clear
resolution to thisissue, | find particularly relevant the FCC’ s statement that any duty
“under section 251(a)(1) of the Act to provide transit service would not require that
service to be priced at TELRIC.’”?® Notwithstanding the fact that the FCC Order was
issued by the Common Carrier Bureau, it did so with the full authority of the FCC. The
Bureau decision stands as unreversed case law some six years later. The Arbitrator’s
findings on thisissue are therefore affirmed.

H. I ssue 14 — Ratesfor Processing Ordersand Number Portability —
Article VI, Section 11

The Arbitrator dealt with severa subissues in the findings under Issue 14.
The first subissue was what interim rate should be charged for nonrecurring charges
pending the submission of an acceptable cost study by CenturyTel. The Arbitrator stated:

| disagree, however, that the rates should be set at zero until
CenturyTe files, and the Commission approves, new rates
based on an appropriate cost study. | find that the ICA
should include the rates proposed by CenturyTel for
customer record searches and service order charges
(ssmple, complex, and subsequent) as “interim” rates.
CenturyTel must file amore detailed cost study. Once

the Commission approves new rates to be included in the
ICA, the interim rates will be subject to “true-up.”*

24 Arbitrator’s Decision at 18.
2,

% Sprint Exceptions at 8.
2|d. at 9.

% Arbitrator’s Decision at 18.
#1d. at 20.
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In its Exceptions, Sprint reiterates its view, previoudly rejected by
the Arbitrator, that CenturyTel’ s rates should be set at $0, subject to true-up upon an
approved cost study.* CenturyTel, in its Comments, asks for an extension of time to
submit the ordered cost study, stating that “the AD’ s 60-day deadline for the submission
of the NRC TELRIC study places an undue burden on CenturyTel to complete an
important and complicated project within avery short time frame.” CenturyTel asks
for 180 days from the date the Commission Order in this case is entered.®

Discussion. The Arbitrator’s solution to the issue of selecting an interim
rate utilizing the rate proposed by Century will be far closer to the final approved rate
than would arate of $0, thus keeping the size of the true-up to a minimum and providing
the parties with a more realistic cash flow during the true-up period. The Arbitrator’s
ruling on that issue is affirmed.

As of the date that CenturyTel submitted its Comments, it had 47 daysin
which to complete its study. We agree that arequest for at |east some additional timein
order to prepare a study that will withstand scrutiny has merit and that Sprint will not be
adversely affected in any material way. However, we believe that the task can be
accomplished in less time than CenturyTel posits. We therefore revise the Arbitrator’s
Decision to allow CenturyTel 90 days from the date of this Order to file the required cost
study.

l. I ssue 16 — Billing When Sprint Uses I ndirect I nter connection —
ArticlelV, Sections 3.3.1.4 and 4.5.2.2.

Issue 16 involves whether Sprint should be required to provide Percentage
Local Usage (PLU) factors to CenturyTel for the exchange of traffic delivered over an
indirect interconnection where athird party provides transit service. Sprint contends that
CenturyTel should be ableto hill for traffic delivered over indirect interconnection using
SS7 records or “otherwise do what is under its control to ensure it can identify and bill
traffic terminated to it through athird party before shifting that burden to another
carrier.” CenturyTel contends that providing an auditable PLU factor is appropriate
when Sprint uses indirect interconnection and CenturyTel has “ either not provided
detailed billing records or is unable to identify and bill calls based upon the proper
jurisdiction.” According to CenturyTdl, if indirect interconnection is used, and the
tandem owner does not provide CenturyTel with adequate call detail records, then the
PLU factor is the only available mechanism to segregate traffic over mixed use trunks.
CenturyTel states that its existing system cannot implement SS7-based billing for mixed
use, multi-jurisdictional trunks, and it is unreasonable to require CenturyTel to purchase
new equipment solely to accommodate Sprint’s desire to use indirect interconnection.

% Sprint Exceptions at 10.
3 CenturyTel Comments at 14.
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The Arbitrator found the CenturyTel proposal to be reasonable because
CenturyTel isasmall company that does not currently have the ability to identify traffic
using SS7 signaling alone. Sprint’s proposal increases the risk of traffic that is not
identifiable and therefore not billable. Accordingly, the Arbitrator adopted CenturyTel’s
proposed language for Article 1V, Sections 3.3.1.4 and 4.5.2.2, and Article V11, Section I.C.*

In its Exceptions, Sprint asks the Commission to reverse the Arbitrator on
thisissue and cites an FCC decision that states, in part, that “to implement transport and
termination pursuant to section 251(b)(5), carriers, including small incumbent LECs and
small entities, may be required to measure the exchange of traffic, but we believe that the
cost of such measurements to these carriersis likely to be substantially outweighed by the
benefits of these arrangements.” Sprint claims that it provides CPN signaling, which is
sufficient information to allow CenturyTel to bill for any terminating traffic it receives
over an indirect interconnection.®

Discussion. Although Sprint states that it will, pursuant to the ICA,
provide al SS7 signaling information and other billing information where available
and currently provides CPN signaling, it asserts, but has not demonstrated, that the
information is adequate for CenturyTel to bill for any terminating traffic it receives over
an indirect interconnection. Most importantly, the FCC language cited by Sprint does not
specifically address indirect interconnection, which brings with it unique problems and
challengesin identifying traffic without relying on the transiting carrier to supply critical
information. The Arbitrator recognized this critical difference in weighing the costs and
benefits, and we affirm the findings on this issue in the Arbitrator’s Decision.

32 Arbitrator’s Decision at 23.
% Sprint Exceptions at 11-12.
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ORDER
IT IS ORDERED that:

1. The Arbitrator's Decision in this case, attached to and made part of
this Order as Appendix A, is adopted as modified herein.

2. Within 30 days of the date of this Order, Sprint and CenturyTel
shall, in accordance with the provisions of OAR 860-016-0030(12),
file an Interconnection Agreement complying with the terms of the
Arbitrator’s Decision as modified herein.

Made, entered and effective

~~feeB

/ ;j’John Savageg:’;f/ |

///f‘ Commissioner

o

A party may request rehearing or reconsideration of this order pursuant to ORS 756.561. A
request for rehearing or reconsideration must be filed with the Commission within 60 days
of the date of service of this order. The request must comply with the requirements in

OAR 860-014-0095. A copy of any such request must also be served on each party to the
proceeding as provided by OAR 860-013-0070(2). A party may appeal this order by filing a
petition for review with the Court of Appeals in compliance with ORS 183.480-183.484

12
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ISSUED: September 2, 2008
BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 830
In the Matter of
SPRINT COMMUNICATIONS COMPANY L.P. ARBITRATOR’S DECISION
Petition For Arbitration of an

Interconnection Agreement with
CENTURYTEL OF OREGON, INC.

R T R T e

I. PROCEDURAL HISTORY ;
AND RULING ON MOTION TO STRIKE

On March 11, 2008, Sprint Communications Company L.P. (Sprint) filed
a petition with the Public Utility Commission of Oregon (Commission) requesting
arbitration of an Interconnection Agreement (ICA) with CenturyTel of Oregon, Inc.
(CenturyTel), under section 252(b) of the Communications Act of 1934, as amended by
the Telecommunications Act of 1996 (the Act). The parties agreed to waive the
statutory timeline due to the number of arbitrations pending in different states.
CenturyTel responded to Sprint’s petition on April 4, 2008.

Telephone conferences were held in this matter in April and June 2008 to
establish a schedule and discuss procedural matters. General Protective Order
No. 08-524 was issued on May 14, 2008.

The parties submitted written testimony on May 5 and June 4, 2008. The
parties waived cross-examination and submitted the case for consideration based on their
pre-filed testimony. The hearing scheduled for June 24, 2008, was therefore canceled.
The parties submitted opening briefs on July 16, 2008. CenturyTel submitted its reply
brief on July 23, 2008. Sprint received a one-day extension and submitted its reply brief
on July 24. Because this extension gave Sprint the opportunity to review CenturyTel’s
reply brief before submitting its own, CenturyTel was permitted to file a surreply brief on
July 28, 2008.

In the ruling granting an extension to Sprint and allowing the filing of a
surreply by CenturyTel, the arbitrator instructed CenturyTel to limit its surreply brief to
addressing any items in Sprint’s reply brief that CenturyTel believed were included due

147 USC §§ 151-614.

APPENDIX A
PAGE | OF 2l
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to Sprint’s opportunity to review CenturyTel’s reply brief before submitting its own. On
July 29, 2008, Sprint filed a motion to strike a portion of CenturyTel’s surreply brief as
outside of the scope of the arbitrator’s ruling. Sprint specifically objects to the portion of
CenturyTel’s surreply that accuses Sprint of raising new arguments in its reply brief.
CenturyTel responded to the motion to strike on August 1, 2008, arguing that its surreply
brief was within the scope of the arbitrator’s ruling. ‘

I agree with Sprint that the last paragraph on page two of CenturyTel’s
surreply brief is outside of the scope of my ruling. After stating that it could not
determine whether any items in Sprint’s reply brief were included because of the
opportunity to review CenturyTel’s reply brief, CenturyTel contends that “what is
obvious is that the warning that CenturyTel raised in its Reply Brief has become
reality. . .. Sprint held back arguments from the Sprint Opening Brief . . . raising a
number of points and arguments for the first time in its Reply Brief.” CenturyTel states
that this “sandbagging” effectively prevents CenturyTel from responding to the new
arguments and requests that I give “little weight” to Sprint’s reply brief. Because
CenturyTel exceeded the scope of my ruling, and because Sprint has no opportunity to
reply to CenturyTel’s accusations, I grant Sprint’s motion to strike the last paragraph on
page two of CenturyTel’s surreply brief. If CenturyTel believed that Sprint raised new
arguments in its reply brief that should not be considered by this Commission, then
CenturyTel should have filed a motion to strike those specific portions of Sprint’s brief.

1L STATUTORY AUTHORITY
The standards for arbitration are set forth in section 252(c) of the Act:

In resolving by arbitration under subsection (b) any open issues
and imposing conditions upon the parties to the agreement, a State
commission shall—

(1) ensure that such resolution and conditions meet the
requirements of section 251, including the regulations prescribed
by the [Federal Communications] Commission pursuant to
section 251;

(2) establish any rates for interconnection, services, or network
elements according to subsection (d); and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

In addition, section 252(e)(3) of the Act permits the Commission to
establish or enforce other requirements of state law in its review of an ICA when such
requirements are consistent with the Act and Federal Communications Commission
(FCC) regulations.

2 APPENDIX A
PAGE L. OF 2l
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111. DISPUTED ISSUES

During the course of the proceeding, the parties successfully resolved
Issues 3, 9, 11, and 12. The issues remaining in dispute are identified in the Disputed
Points List (DPL), attached to this decision as Appendix Al

A. Issue 1 — Dispute Resolution — Article 111, Sections 20.3 and 20.5

In sections 20.1 and 20.2 of the ICA, the parties agree to contract language
outlining an informal dispute resolution process. The parties also agree to section 20.6,
which provides that the parties must continue to provide services to each other during any
dispute resolution process, although CenturyTel may refuse to accept new Sprint service
orders under limited circumstances. The question to be resolved in this arbitration is the
appropriate formal dispute resolution process to be used for disputes that remain
unresolved after the informal process. The parties agree that any unresolved disputes
should first come before this Commission, but disagree on the language to be used to
reflect this agreement. The parties also disagree about the process to be used if the
Commission lacks or declines jurisdiction over a dispute.

Specifically, CenturyTel’s proposed section 20.3.1 requires that disputes
first be brought before this Commission under the Commission’s dispute resolution
process.” Sprint agrees with this language.® If the Commission lacks or declines
jurisdiction, CenturyTel’s proposed 20.3.2 requires the parties to use commercial
arbitration to resolve the dispute.” In its section 20.3, Sprint proposes that a party may
seek “any remedy available to it pursuant to law, equity, or agency mechanisms.”® Sprint
further proposes language allowing a party to forgo informal dispute resolution and seek
immed;ate relief under the formal dispute resolution process for any “service affecting
issue.”

I agree that it is appropriate for the parties to bring formal disputes to this
Commission for resolution under the Commission’s rules governing the enforcement of
interconnection agreements (OAR 860-016-0050). Although Sprint states that it agrees
with the language in CenturyTel’s section 20.3.1, Sprint expresses concern about that
portion of the section that states that all disputes must be submitted to the Commission,
“including without limitation, whether the dispute in question is subject to arbitration.”®

2 The parties submitted several versions of the disputed points list over the course of the proceedings.

Any references to the DPL in this decision are to the version filed by CenturyTel as an attachment to its
reply brief on July 23, 2008.

> DPL at 4-5.

* See Opening Brief of Sprint Communications Co. L.P. at 5 (July 16, 2008) (“‘Sprint Opening Brief”).
DPL at 4-5.

8 Jd. at 3. The language in CenturyTel’s 20.3.1 and Sprint’s 20.3 do not appear to be compatible unless one
assumes that the first sentence of Sprint’s section 20.3 only applies to disputes over which the Commission
lacks or declines jurisdiction. The second sentence of Sprint’s section 20.3 is clearly meant to apply to all
service affecting issues.

" Id at 3-4. CenturyTel originally included section 20.4, which proposed an expedited procedure for
service affecting issues. CenturyTel has since withdrawn its proposed section 20.4.

¥ See Sprint/1, Burt/12.
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I agree with Sprint that this 1anguége is confusing. I therefore instruct the parties to use
the following language in section 20.3.1:

20.3.1 The Parties agree that all unresolved disputes arising under
this Agreement must be submitted to the Commission for
resolution in accordance with its dispute resolution process. The
outcome of the Commission process will be binding on the Parties,
subject to any right to appeal a Commission decision under
applicable law.

[ also agree with Sprint that there should be an expedited dispute
resolution process for a service affecting issue. CenturyTel did not object to such an
expedited process in its briefs or testimony. The parties are instructed to include contract
language allowing a party to forgo the informal dispute resolution process in 20.2 and
pursue formal resolution of a dispute involving a serv1ce affecting issue under 20.3.1
after giving notice of the dispute to the other party This contract language is most
appropriately included, however, at the end of section 20.1.2 rather than at the beginning
of section 20.3.

The next question is whether the parties should be required to resolve their
dispute through commercial arbitration in the unlikely event the Commission lacks or
declines jurisdiction over the parties’ dispute. Sprint argues that the parties should be
able to pursue a remedy before the FCC or agree to binding commercial arbitration. 10
Sprint asserts that the FCC has jurisdiction over the enforcement of an 1nterconnect10n
agreement if a state commission refuses to act under 47 USC section 252(e)(5),"" and
Sprint should not be compelled to forgo any right to pursue resolution of a dlspute before
the FCC if this Commission declines jurisdiction. Sprint further argues that a party
cannot be compelled to agree to or undergo mandatory arbitration under Oregon law. 12

CenturyTel argues that the contract should prov1de for mandatory
arbitration when the Commission lacks or declines jurisdiction.” CenturyTel believes
that the use of mandatory arbitration results in cost savings, timely dispute resolution, and
the ability to choose an arbitrator with subject matter expertise.'* CenturyTel further
contends that Sprint has already agreed to similar dispute resolution provisions with a

?1 believe the Commission’s dispute resolution process will be more expedient and efficient if there is a
service affecting issue, especially given the provision for an expedited procedure under certain
circumstances in OAR 860-016-0050(10).
1 See Sprint Opening Brief at 7.
U 1d., citing Starpower Communications LLC Petition for Preemption of Jurisdiction of the VA. State Corp.
Comm’n Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996, 15 FCC Red 11277 (2000).
12 Sprint Opening Brief at 8, citing Sanderson v. Allstate Ins. Co., 164 Or App 58, 989 P2d 486 (1999).
:i See Opening Brief of CenturyTel of Oregon, Inc. at 5 (July 16, 2008) (“CenturyTel Opening Brief”).

See id. at 6.
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different carrier in Arkansas, although the provisions used “may” instead of CenturyTel’s
~ proposed “shall.”"® Finally, CenturyTel argues that arbitration avoids any gaps in the
FCC’s jurisdiction (for example, the FCC is not the appropriate forum for resolution of'a
collection ac’cion)‘16

Sprint is incorrect that a party cannot be compelled to agree to or undergo
mandatory arbitration under Oregon law. Since 1989, the Oregon legislature has
expressed a preference for arbitration and mediation over litigation. ' The legislature
passed the Uniform Arbitration Act in 2003, which provides that mandatory arbitration
provisions are valid and enforceable'® and includes a provision for the enforcement of
such clauses.'”

The case cited by Sprint in support of its position—Sanderson v. Allstate
Ins. Co.—does not stand for the proposition that a party cannot be compelled to agree to
or undergo mandatory arbitration as a matter of course in Oregon. Rather, the court in
Sanderson found that the right to a jury trial is inviolate in Oregon; thus, arbitration
cannot be compelled when it would infringe on a party’s right to a jury trial. In this case,
Sprint has not argued that it has a right to a jury trial when seeking enforcement of an
interconnection agreement, nor provided any support for such a proposition. Moreover,
CenturyTel is likely correct that federal law, not Oregon law, would be controlling
regarding the permissibility of mandatory arbitration clauses in interconnection
agreements. '

CenturyTel’s argument that Sprint has previously agreed to similar
arbitration provisions in Arkansas in a contract with a different carrier, and therefore
should not be heard to object in this proceeding, is not well taken. There is a significant
substantive difference between the Arkansas provisions, which use “may,” and
CenturyTel’s proposal, which uses “shall.” The use of “may” indicates a permissive
provision, not a mandatory one. The use of “shall” renders the arbitration provision
mandatory, which is exactly what Sprint is objecting to in this proceeding.

I find that commercial arbitration has many benefits and is a reasonable
alternative to litigation if the Commission declines or lacks jurisdiction. Arbitration is
also consistent with the Oregon legislature’s stated preference for alternative dispute
resolution. I cannot ignore, however, Sprint’s preference to maintain its ability to seek

15 CenturyTel repeatedly makes this point in testimony and briefs. See CenturyTel Opening Brief at 6.
But the language actually proposed by CenturyTel in the DPL says “may” rather than “shall” in section
20.3.2. DPL at4-5. CenturyTel clarifies any discrepancies by stating that the provisions as discussed in
witness Miller’s testimony should be controlling. 1 therefore assume that CenturyTel’s proposed language
for section 20.3.2 is set forth at CenturyTel/3, Miller/131.

16 See CenturyTel Opening Brief at 7-8.

7 ORS § 36.100.

8 ORS § 36.620(1).

Y ORS § 36.625.
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resolution of a dispute arising under an interconnection agreement before the FCC if this
Commission fails to act. Section 252(e)(5) of the Act states:

If a State commission fails to act to carry out its responsibility
under this section in any proceeding or other matter under this
section, then the [FCC] shall issue an order preempting the State
commission’s jurisdiction of that proceeding . . . and shall assume
the responsibility of the State commission under this section with
respect to theé (})roceeding or matter and act for the State
commission.

The FCC has interpreted this section to apply when a state declines to resolve a dispute
arising under an interconnection agreement.

Accordingly, I find that the language proposed by CenturyTel in section
20.3.2 should be included in the ICA, but amended to indicate that the parties may seek
resolution of a dispute before the FCC if this Commission fails to act, and to require
commercial arbitration when both the Commission and the FCC lack or decline
jurisdiction, or when the parties mutually agree.

Finally, the parties generally agree on the language in section 20.5, but
CenturyTel proposes adding the following sentence: “The Parties shall equally split the
fees of the arbitration and the arbitrator.”** It is unclear whether Sprint objects to this
language because it is not discussed in Sprint’s briefs, and Sprint’s testimony on this
issue is somewhat contradictory.” I think it is reasonable for each party to be responsible
for one-half of any arbitration or arbitrator fees and therefore adopt the language
proposed by CenturyTel.

B. Issue 2 — Indemmnification — Article ITI, Section 30.1

Sprint and CenturyTel have agreed upon most of the terms to be included
in section 30 of the ICA. The only dispute is whether Sprint should be required to
indemnify CenturyTel against claims arising out of content transmitted by Sprint’s end
users, including Sprint’s wholesale customers. CenturyTel proposes that the following
language be included in section 30.1, which addresses indemnification against third-party
claims:

(ix) defamation, libel, slander, interference with or
misappropriation of proprietary or creative right, or any other
injury to any person or property arising out of content transmitted

20 47 USC § 252(e)(5).

2 Starpower, 15 FCC Red at 11278-11280.

2 DPL at 5-6.

3 Compare Sprint/1, Burt/12 with Sprint/4, Burt/6.
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by the Indemnifying Party’s End Users, and, with respect to Sprint
as Indemnifying Party, content transmitted by any Sprint Third
Party Provider[.]**

Sprint argues that it does not have control over the content transmitted by
its end users and therefore should not be held liable to CenturyTel for that content.”
Sprint admits that its tariffs and wholesale contracts may contain similar indemnity
provisions, but argues that this situation is significantly different.”® Specifically, Sprint
points out that its tariffs and contracts hold the party with control over the content—the
end user—Iliable for that content, but CenturyTel’s proposal would hold Sprint liable for
content over which it has no control.?’ Sprint asserts that CenturyTel would not be left
without a remedy because it could pursue a claim against the end user with control over
the content.”® Sprint also notes that the only services to be provided under the ICA are
interconnection and limited related services.”

CenturyTel responds that Sprint provides no rational basis for rejecting
CenturyTel’s proposed language.”® CenturyTel states that its proposed provision
establishes mutual indemnification obligations, with the exception of the language
regarding Sprint’s wholesale customers.’! CenturyTel contends that its proposed
language is reasonable because Sprint, unlike CenturyTel, has a contractual relationship
with its wholesale customers and is better able to protect itself by negotiating similar
indemnification provisions with its wholesale customers.**> The only way for CenturyTel
to protect itself is through the proposed indemnification provision in the ICA with Sprint.
Finally, CenturyTel notes that Sprint has agreed to similar provisions in other
interconnection agreements.3 3

~Sprint is correct that its past agreement to similar provisions with other
carriers is not dispositive in this case, and that the indemnification provisions in its tariffs
and wholesale contracts are different because they hold the party who controls the
content liable for the content. But the more salient point is the fact that Sprint can protect
itself by including similar indemnification provisions in its tariffs and customer contracts,
while CenturyTel’s only protection lies in its ICA with Sprint. I therefore find that
CenturyTel’s proposed section 30.1(ix) is reasonable and should be included in the
parties’ ICA.>*

2 DPL at 7-8.

% See Sprint Opening Brief at 8.
2% See id.

Y See id. at 9-10.

2 See id. at 10.

® See id. at 8.

30 See CenturyTel Opening Brief at 9.
N See id

32 See id. at 11-12.

3B See id. at 10.

3 DPL at 7-8.
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C. Issue 4 — Direct Interconnection — Article IV, Sections 2.2.2, 2.2.3,
2.2.4,2.3.2.1,3.3.2.1,3.3.2.2,3.3.2.2.1, and 3.4.2.1.1

Issue 4 involves a dispute over the appropriate direct interconnection
terms to include in the parties’ ICA.*® Sprint argues that it may only be required to
establish one Point of Interconnection (POI) per Local Access Transport Area (LATA) at
any technically feasible point.36 Sprint believes that technical feasibility is the only limit
on its right to establish only one POI per LATA.*” Sprint contends that CenturyTel
cannot force Sprint to establish direct end office trunks (DEOTs) because such a
requirement is equivalent to requiring multiple POIs per LATA.*® Sprint further asserts
that there is no exception to the one-POI-per-LATA rule for incumbent local exchange
carriers that are not also Bell Operating Companies (BOCs), nor has CenturyTel received
an exemption as a rural provider. Sprint therefore concludes that the LATA concept
applies to CenturyT el.*

CenturyTel argues that the LATA concept does not apply because that
concept was based on the extensive, ubiquitous networks of the BOCs.* CenturyTel
notes that it is a smaller independent local exchange carrier (LEC) and its network is
geographically limited.*! As a result, there is no single point in any Oregon LATA
“where CenturyTel has facilities linking all of the CenturyTel end offices in the
LATA.”" To meet Sprint’s request, CenturyTel contends that it would be required to
construct network facilities for Sprint’s sole benefit.** CenturyTel thus concludes that
Sprint is requesting interconnection that is superior to that which CenturyTel provides to
its own traffic, which is contrary to 47 USC section 251(0)(2)(C).44 CenturyTel further
argues that its proposed provisions regarding POIs should apply to both direct and
indirect interconnection.”” Finally, CenturyTel asserts that some of its proposed
provisions (for example, the requirement to establish DEOTSs) are required to prevent
service degradation.*®

3 Id. at 10-13.

36 See Sprint Opening Brief at 10.

37 See id. at 14.

8 Seeid. at 11, 14.

¥ Seeid. at 15.

40 See CenturyTel Opening Brief at 15-16.

:; See id. at 15, 20. CenturyTel does not argue that the rural exemption provisions of the Act apply.
Id. at 20.

* Id. (“Such a single point could only be created if CenturyTel were to build or purchase new trunking

routes. CenturyTel has not built or purchased such routes for its own local calling needs or those of any

other carrier.”’) (emphasis in original).

" See id.

* See id. at 14-15.

% See id. at 23.
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Section 251(¢)(2) of the Act requires that each incumbent local exchange
carrier has the duty to provide:

[[nterconnection with the local exchange carrier’s network—

(A) for the transmission and routing of telephone exchange
service and exchange access;

(B) at any technically feasible point within the carrier’s
network;

(C) that is at least equal in quality to that provided by the
local exchange carrier to itself or to any subsidiary, affiliate, or any
other party to which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are just, reasonable,
and nondiscriminatory, in accordance with the terms and
conditions of the agreement and the requirements of this section
and section 252 of this title.*’

CenturyTel’s argument seems to be that it is not technically feasible to
interconnect at only one POI per LATA because CenturyTel does not have the existing
facilities to accommodate the interconnection. CenturyTel argues that such a result is
contrary to both sections 251(c)(2)(B) and 251(c)(2)(C) of the Act. Sprint argues that
this case does not involve whether interconnection at one POI per LATA is technically
feasible.*® Sprint further asserts that section 251(c)(2)(C) applies to the quality of
interconnection, not the facilities required to interconnect.

As interpreted by the courts and the FCC, section 251(c)(2) allows
competitive LECs (in this case, Sprint) to choose where to interconnect on the incumbent
LEC’s network (in this case, CenturyTel), including the option to establish only one POI
per LATA. Section 251(c)(2) limits the competitive LEC’s choices, however, to POIs
that are technically feasible. In addition, an incumbent LEC is not required to provide
interconnection that is superior in quality to that it provides to itself, affiliates, or other
carriers. Sprint’s proposed resolution is to structure the ICA to allow Sprint to choose to
interconnect at one POI per LATA if it is technically feasible, without regard to the other
provisions of section 251(c)(2). CenturyTel’s proposed resolution is to structure the ICA
to never allow Sprint to choose its POI, but rather to require mutual agreement and
multiple POIs under certain specific circumstances. In some respects, both parties’
proposals go beyond what is required or permitted by section 251(c)(2).

Both Sprint and CenturyTel have legitimate concerns. Sprint is concerned
that CenturyTel will unnecessarily require multiple POIs, thereby creating a barrier to
entry. CenturyTel is concerned that allowing Sprint to choose only one POI per LATA
potentially requires CenturyTel to build new facilities and may cause service degradation.

747 USC § 251(c)(2).

8 See, e. g., Sprint/4, Burt/14 (1 do not think the issue in dispute between the Parties is related to technical
feasibility as that issue pertains to local interconnection. The issue relates to the number of POIs Sprint
must establish, not whether a chosen POI is technically feasible.”).
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To address both parties’ concerns, I find that the language set forth below should be
included in the parties ICA. ¥ This language is intended to allow Sprint to propose a POI
at any point on CenturyTel’s network, and to aliow CenturyTel to address any technical
feasibility issues at the time a POl is proposed.”® I note that this language is not intended
to preclude multiple POls if required by technical and operational constraints, and is not
intended to require CenturyTel to provide interconnection service to Sprint that is
superior to the service it provides to itself or other carriers.

2.2.2 Points of Interconnection (POIs): A Point of
Interconnection (POI) is a point in the network where the
Parties deliver Local Traffic to each other. Requirements
for a Local POI are set forth in Section 3.3.2 of this Article.
For direct interconnection, Sprint will establish a minimum
of one POl per LATA at any technically feasible point on

CenturyTel’s network.
223 Intentionally left blank.
224 Subject to Section 3.3.2, each party is responsible for the

facilities on its side of the POI(s) and may use any method
of interconnection described in this Section 2. Each Party
is responsible for the appropriate sizing and operatlon of
the transport facility to the POI(s).

2.3.2.1 Fiber Meet Interconnection between CenturyTel and Sprint
can occur at any technically feasible point(s) between a
CenturyTel End Office and Sprint’s premises within the
local calling area. Sprint shall request a Fiber Meet
Point of Interconnection by submitting a Bona Fide

Request (BFR).
3.3.2.1 Intentionally left blank.
3322 At Sprint’s request, a direct network connection shall be

established by connecting Sprint’s network to CenturyTel’s
network at any technically feasible point on CenturyTel’s
network.

33221 Intentionally left blank.”!

*? 1 also find that, given my resolution of Issue 7, these provisions should apply to direct interconnection
only and not both direct and indirect interconnection as CenturyTel’s proposes.

3% There is some confusion over whether Sprint believes that its POI can be outside of CenturyTel’s
network. Sprint’s position on this is unclear. To clarify, for direct interconnection, Sprint’s POI must be
on CenturyTel’s network, as provided by section 251(c)(2)(B).

5! The parties indicate disagreement over section 3.3.2.2.1, but did not discuss this section in testimony or
briefs.
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342.1.1 Intentionally left blank.
Sections 3.3.2.1 and 3.3.2.2 are further discussed below under Issue 7.

D. Issue 5 — Interconnection Facility Costs — Article I1, Section 2.59;
Article IV, Sections 2.2.2, 3.2.2, 3.2.5.1, 3.2.5.2, 3.2.5.3, and 3.2.5.5;
Article VII, Section 1.C

Issue 5 involves whether the parties should share the costs of the
interconnection facilities between their networks based on their respective percentages of
originated traffic.’ 2 Sprint argues that both parties are responsible for the costs of the
facilities used for direct interconnection and should share the costs proportionally based
on each carrier’s usage. Sprint further argues that these costs are separate from the
reciprocal compensation arrangement to which the parties have already agreed.”
Asserting that payment responsibility is not limited by distance, Sprint offered to
compromise by establishing a point of presence in the LATA where CenturyTel can
exchange traffic rather than requiring CenturyTel to pay for a proportional share of
interconnection facilities used to deliver traffic all the way to Sprint’s switch, which is in
California.>* Sprint contends that its position is consistent with FCC regulations
governing interconnection.”

CenturyTel argues that Sprint is seeking double recovery because the
reciprocal compensation arrangements agreed to by the parties include the costs of
transport for the purposes of direct interconnection.”® CenturyTel contends that Sprint is
required to pay for the facilities required to bring its traffic to Sprint’s POI on
CenturyTel’s network.”” CenturyTel would be responsible for the facilities on its side of
the POL Like Sprint, CenturyTel contends that its position is consistent with applicable
FCC regulations.’ 8 CenturyTel also argues that Sprint is again seeking interconnection
that is “superior” to that which it provides to itself or other carriers.”

CenturyTel’s arguments confuse the “transport” component of reciprocal
compensation with the facilities used to interconnect and transport traffic. Reciprocal
compensation applies to the parties’ transport and termination of one another’s traffic.

It does not apply to the facilities used for that transport and termination. FCC regulations
provide:

The rate of a carrier providing transmission facilities dedicated to
the transmission of traffic between two carriers’ networks shall

52 See Sprint Opening Brief at 16-17.

3 See id. at 17.

* See id. at 17-18.

% See id. at 22.

56 See Reply Brief of CenturyTel of Oregon, Inc. at 21-22 (July 23, 2008) (“CenturyTel Reply Brief”).
See also CenturyTel Opening Brief at 26.

57 See CenturyTel Opening Brief at 27-28.

58 See CenturyTel Reply Brief at 18-19.

% See id. at 21.
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recover only the costs of the proportion of that trunk capacity used
by the interconnecting carrier to send traffic that will terminate on
the providing carrier’s network. 60

I find that Sprint is correct that the parties should share the costs of
interconnection facilities proportionally based on usage. I disagree, however, that
CenturyTel is responsible for a proportional share of interconnection facilities beyond its
exchange boundary. CenturyTel should only be responsible for the proportional share for
interconnection facilities between CenturyTel’s network and its exchange boundary.
Sprint must pay 100 percent of the cost of interconnection facilities from CenturyTel’s
exchange boundary to Sprint’s point of presence or switch.

Accordingly, I adopt CenturyTel’s proposed language for Article I,
section 2.59.%1 The appropriate language for Article IV, section 2.2.2 is set forth above.
Sprint’s proposed language for Article IV, sections 3.2.2,3.2.5.1,3.2.5.2, 3.2.5.3, and
3.2.5.5 is adopted, as well as Sprint’s proposed language for Art1c1e V11, section 1.C.%

E. Issue 6 — Rates for Direct Interconnection Facilities — Article 1V,
Sections 2.3.1.1 and 3.2.5.4; Article VIL, Sections I.C and I.D

This issue concerns the rates that CenturyTel will charge Sprint for direct
interconnection facilities. Sprint argues that FCC rules and relevant precedent require
CenturyTel to provide interconnection facilities at rates reflecting CenturyTel’s Total
Flement Long-Run Incremental Cost (TELRIC) CenturyTel contends that the facilities
at issue are “entrance facilities” and it is therefore appropriate to use the entrance facility
rates from CenturyTel’s intrastate access tariff.** CenturyTel argues that the FCC found
that iréx;:umbent LECs are no longer required to provide entrance facilities at TELRIC
rates.

CenturyTel is correct that the FCC found that incumbent LECs are no
longer required to provide entrance facilities at TELRIC rates if the competitive LEC is
not using the facilities to interconnect with the incumbent LEC’s network. But the FCC
made it clear that incumbent LECs must continue to provide entrance facilities at
TELRIC rates if those facilities are required to interconnect with the incumbent’s
network:

We note in addition that our finding of non-impairment with
respect to entrance facilities does not alter the right of competitive
LECs to obtain interconnection facilities pursuant to section
251(c)(2) for the transmission and routing of telephone exchange

%0 47 CFR § 51.709(b).

S DPL at 13-14.

2 1d. at 14-17.

83 See Sprint Opening Brief at 22-23.

64 See CenturyTel Opening Brief at 33-37.
55 See id.

12 APPENDIX A
PAGE L&l OF




ORDER NO. 08-486

service and exchange access service. Thus, competitive LECs will
have access to these facilities at cost-based rates to the extent that
they require them to interconnect with the incumbent LEC’s
network.%

In this case, Sprint will be obtaining facilities that are required to
interconnect with the incumbent LEC’s network. Thus, CenturyTel should provide these
interconnection facilities at TELRIC rates. This result is consistent with two recent
decisions by the federal circuit courts.®” 1 therefore adopt Sprint’s proposed language for
Article IV, sections 2.3.1.1 and 3.2.5.4, and Article VII, sections I.C and 1.D.%*

F. Issue 7 — Indirect Interconnection — Article IV, Sections 3.3.1.1,
3.3.2.2,3.3.2.2.1,3.3.2.4,3.3.2.4.1-3.3.2.4.2, 3.3.2.5, 3.3.2.5.1-
3.3.2.5.5, and 3.3.2.6

Issue 7 involves whether the ICA should include provisions that limit
indirect interconnection.®’ Sprint argues that CenturyTel has an ongoing duty to
interconnect either directly or indirectly under section 251(a) of the Act, and therefore it
is inappropriate for the ICA to require direct interconnection once certain triggers are
met.” Sprint reads section 251(a) as preventing CenturyTel from requiring direct
interconnection under any circumstances: “CenturyTel cannot dictate that Sprint
interconnect with it directly, including requirements to directly interconnect at a volume
threshold or when transit charges reach a certain amount.”’" Sprint further argues that its
position is consistent with federal circuit court decisions.’

CenturyTel contends that indirect interconnection should be used only
when volume is low, and CenturyTel should not be required to provide indirect
interconnection indefinitely.” CenturyTel reads section 251(a) as requiring an
incumbent LEC to make one of these options available, but CenturyTel argues that
section 251(a) does not require the incumbent LEC to provide a competitive LEC its
choice of direct or indirect interconnection without qualiﬁcation.74 CenturyTel proposes

% In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Order on Remand, 20
FCC Red 2533 at § 140 (2005). The FCC established TELRIC as the appropriate methodology for
determining forward-looking, cost-based rates. 47 CFR § 51.505.

87 lllinois Bell Tel. Co. v. Box, 526 F3d 1069, 1071-72 (7th Cir 2008); Southwestern Bell Tel. v. Missouri
Pub. Serv. Comm’n, 530 F3d 676, 683-84(8th Cir 2008).

% DPL at 17. The citations in the DPL for Article VII are to sections LD and LE, but these do not
correspond to the appropriate sections in the draft ICA attached to CenturyTel’s response to Sprint’s
petition for arbitration. In addition, the Article VII included in CenturyTel’s draft ICA is not the same at
the Article VII attached to Sprint’s draft ICA. For clarity, in this instance, I am using the section numbers
from the draft ICA attached to CenturyTel’s response to Sprint’s petition, and not the numbers in the DPL
or in Sprint’s draft ICA.

® Id. at 17-22.

" See Sprint Opening Brief at 26.
" Id.

2 See Reply Brief of Sprint Communications Co. L.P. at 23-25 (July 24, 2008) (“Sprint Reply Brief”).
3 See CenturyTel Opening Brief at 38

" See id.
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that once traffic levels reach a DS1 level, Sprint must directly interconnect or establish
other “mutually beneficial arrangements.”’” CenturyTel contends that its proposal is
reasonable because it allows Sprint the opportunity to establish its business before
incurring the expense of direct interconnection. CenturyTel further contends that indirect
interconnection relies on a tandem operator and limits the ability of the terminating
carrier to receive the proper traffic identification information necessary to bill for the
traffic.”® According to CenturyTel, Sprint’s proposal would require CenturyTel to
provide a superior form of mterconnectlon because it creates an obligation for CenturyTel
to provide transport beyond its network.”” CenturyTel states that its position is consistent
with the FCC’s Atlas decision.”

I find that CenturyTel’s position is inconsistent with applicable precedent.
In both WWC License, LLC v. Public Serv. Comm’n and Atlas Tel. Co. v. Oklahoma
Corp. Comm 'n, the federal circuit courts refused to interpret the various provisions of the
Act to impose a duty on competitive LECs to connect directly rather than indirectly.”
For example, in WCC the Eighth Circuit Court of Appeals found:

[T]he statutory provision that imposes the duty to interconnect
networks expressly permits direct or indirect connections. Nothing
in the Act suggests that Congress intended a carrier's duties to be
altered based on the carrier's election to connect indirectly rather
than directly.

We note also that the structure of the Act suggests that we should
reject a direct connection requirement as a condition on local
dialing parity. In Atlas, incumbents who wanted to force direct
connections argued that the general duty to interconnect directly or
indirectly was superceded by a specific provision, § 251(c)(2)(B),
that imposes upon an incumbent carrier a duty to permit a
requesting carrier to interconnect directly with the incumbent's
local exchange network “at any technically feasible point within
the carrier's network.” The Tenth Circuit examined the structure of
the Act to reject this argument. It noted that the subsection (c)
duty applied only to incumbent carriers and only if a competitor
requested a direct connection. Since the section (c) duty did not
apply to competitors, the Tenth Circuit was unwilling to 1mpose on
competitors a duty to connect directly rather than indirectlyf. 1%

5 See id.

78 See id. at41.

1 See id. at 39-40.

8 See id., citing In the Matter of Total Telecommunications Servs., Inc. and Atlas Tel. Co., Inc. v. AT&T
Corp., Memorandum Opinion and Order, FCC 01-84, released March 13, 2001.

' WWC License, LLC v. Public Serv. Comm n, 459 F3d 880 (8th Cir 2006); Atlas Tel. Co. v. Oklahoma
Corp. Comm’n, 400 F3d 1256, 1268 (10th Cir 2005).

8 wwC, 459 F3d at 892-893 (citations omitted).
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In addition, the Tenth Circuit Court of Appeals recognized the distinction
between requiring direct interconnection to only occur on the incumbent LEC’s network
and requiring that the exchange of traffic occur solely on the incumbent LEC’s network. 81

Accordingly, I find that CenturyTel’s proposed sections 3.3.1.1, 3.3.2.1,
33.2.2,33.22.1,33.24,33.24.1-3.3.24.2,3.3.2.5,3.3.2.5.1-3.3.2.5.5, and 3.3.2.6 (all
in Article IV) should be excluded from the ICA. The parties should include the language
for Article IV, section 3.3.2.2, set forth under Issue 4 above.

G. Issue 8 — Third-Party Providers — Article IV, Sections 3.3.1.3 and
4.6.4.2

This issue concerns ICA language that would require Sprint to compensate
CenturyTel when CenturyTel is acting as a transit provider and is required to compensate
other parties for termmatlon of Sprint-originated traffic, including traffic originated by a
Sprint wholesale customer.* Both parties agree that an originating carrier must
compensate a terminating carrier. Both parties also agree that CenturyTel is not obligated
to pay terminating charges for traffic that it transits. The parties disagree about whether
the ICA should include language that requires Sprint to indemnify CenturyTel against
claims by a third-party carrier asserting that CenturyTel is liable for such charges.

Sprint claims that the payment of compensation for trafﬁc termmatlon is
between the carrier that originates the traffic and the terminating carrier.® Sprmt argues
that CenturyTel should not “place itself in the position of being an intermediate broker
for such terminations charges.”®* Sprint contends that CenturyTel would have no
incentive to challenge the rates or the accuracy of bills because CenturyTel could simply
seek payment from Sprint under the indemnification provision.85

CenturyTel argues that Sprint should be required to enter into traffic
exchange agreements with third-party carriers for traffic that transits CenturyTel’s
network to reach a third-party carrier. If Sprint does not enter into such agreements, then
Sprint should be required to indemnify CenturyTel for any actions or complaints brought
by third-party carriers against CenturyTel for the non-payment of termination charges.®®
Rather than choosing to be “an intermediate broker,” CenturyTel argues that it is trying to
avoid being “‘in the middle of the intercarrier compensa’uon dlspute that would arise
from Sprint’s failure [to pay the third-party carrier].”” 87

I agree with CenturyTel that it is reasonable for the ICA to include
provisions that would protect CenturyTel from any adverse economic consequences if
Sprint fails to compensate a terminating carrier for traffic that Sprint originates and

8 Atlas, 400 F3d at 1264, n 6.
2 DPL at 22-23.
8 See Sprint Opening Brief at 29.
84
Id.
% See id.
8 See CenturyTel Opening Brief at 44.
¥7 Id., quoting CenturyTel/14, Miller/10.
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CenturyTel transits. It is also reasonable for the ICA to include a reciprocal provision
that protects Sprint when a third party seeks payment for terminating charges from Sprint
for traffic originated by CenturyTel. CenturyTel’s proposed formulation of Article IV,
section 4.6.4.2, creates a reciprocal indemnification provision and is therefore adopted.88
Section 3.3.1.3, however, creates confusion by mentioning only Sprint as the
indemnifying party. In addition, 3.3.1.3 does not appear to add anything to the agreement
that is not covered by other sections.®” I therefore find that the parties should delete
section 3.3.1.3.

H. Issue 10 — Virtual NXX — Sections 2.135 and 4.2.2.2

The Commission has historically prohibited the use of virtual NXX
(VNXX) arrangements in Oregon, although an exception was recently created that allows
assignment of VNXX numbers to Internet Service Providers (ISPs) under certain
conditions.”” Both Sprint and CenturyTel agree that Sprint does not use VNXX
arrangements in Oregon and does not serve, or plan to serve, 1SPs.”! Despite this fact,
CenturyTel proposes including a definition of VNXX traffic in the ICA (section 2.135),
as well ags2 a provision outlining the current state of Oregon law regarding VNXX (section
4.2.2.2).

Sprint argues that CenturyTel’s proposed provisions regarding VNXX
traffic are unnecessary because Sprint does not use such arrangements and there is no
reason to simply recite the law in the ICA.”* CenturyTel contends that its proposed
provision is appropriate, particularly because other CLECs that do use VNXX
arrangements may want to opt into this ICA in the future.”® CenturyTel notes that its
position is consistent with “at least two other interconnection agreements between Sprint
and incumbent LECs that have been approved by the Commission.””

I agree with Sprint that there is no reason to include a recitation of the
current status of Oregon law regarding VNXX in the ICA when Sprint does not use

% DPL at 22-23.

% Specifically, section 3.3.1.3’s requirementthat the parties enter into agreements with third-party
providers as necessary is covered by sections 3.3.1.2 and 4.6.4.2 of Article IV. The indemnification portion
of section 3.3.1.3 is covered by the indemnification provisions in section 4.6.4.2.

% Order No. 07-098.

?! See CenturyTel Opening Brief at 49; Sprint Opening Brief at 32.

2 DPL at 27-28.

% See Sprint Opening Brief at 32.

* See CenturyTel Opening Brief at 50-51.

% See id. at 51. This argument is not well taken. Both of the agreements cited by CenturyTel were
negotiated, not arbitrated, agreements. In addition, terms agreed to by Sprint in other agreements with
other carriers are generally irrelevant.
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and does not intend to use VNXX arrangements in Oregon. CenturyTel’s proposed
sections 2.135 and 4.2.2.2 should not be included in the parties’ ICA.”

I. Issue 13 — Rates for Transit Service — Article VII, Section 1.B
and I.C

Issue 13 involves the rates CenturyTel should be permitted to charge
Sprint for transit services. Sprint argues that CenturyTel is required to provide transit
services as part of its duty to provide indirect interconnection under section 251(a)(1) of
the Act.’” Sprint states that the duty to provide indirect mterconnectlon would have little
meaning without the concomitant duty to provide transit services.” Sprint further
contends that CenturyTel must provide transit service at TELRIC rates because charging
rates that are not based on forward-looking economic cost would hinder competition.”

CenturyTel argues that there is no requirement that CenturyTel provide
transit services.'® CenturyTel states that the FCC has not determined whether transit
services are necessary for interconnection, nor has the FCC determined that transit
services must be provided at TELRIC rates.'”! CenturyTel therefore concludes that its
intrastate switched access tariff rates are appropriate for tandem switching, tandem
transport, and transport termination.'”® CenturyTel notes that it is a member of the
Oregon Exchange Carrier Association (OECA) pool for switched access rates. OECA
files its traffic sensitive rates with this Commission annually.'® The filing is reviewed
by Commission Staff and approved by the Commission.'™

In the Verizon Arbitration Order, the FCC stated:

While Verizon as an incumbent LEC is required to provide
interconnection at forward-looking cost under the Commission's
rules implementing section 251(c)(2), the Commission has not had
occasion to determine whether incumbent LECs have a duty to
provide transit service under this provision of the statute, nor do
we find clear Commission precedent or rules declaring such a duty.
In the absence of such a precedent or rule, we decline, on delegated
authority, to determine for the first time that Verizon has a section

% Sprint states that “a distinction should be made between what is termed virtual NXX traffic for dial-up
ISP traffic and FX-like or virtual number traffic both of which are commonly used today and are effectively
the same thing as virtual NXX.” See Sprint Reply Brief at 3 0. It is unclear what, if anything, Sprint is
requesting. As discussed above, VNXX traffic is prohibited in Oregon, with a limited exception for some
ISP traffic. FX traffic is also prohibited in Oregon, although FX arrangements existing at the time of the
prohibition are “grandfathered” and permitted to continue. Order No. 83-869.

%7 See Sprint Opening Brief at 33.

% See id.

% See id. at 33-34.

19 See CenturyTel Opening Brief at 53.

% See id.

192 See id.

19 CenturyTel Reply Brief at 32, n36.

104 77
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251(c)(2) duty to provide transit service at TELRIC rates.
Furthermore, any duty Verizon may have under section 251(a)(1)

of the Act to provide transit service wouid not require that service
to be priced at TELRIC 105

Although the Verizon Arbitration Order was issued in 2002, the FCC has not clarified an
incumbent LEC’s duty to provide transit service or the appropriate rates for such service.

In Order No. 07-098, this Commission concluded that Qwest could charge
the applicable tariff rate for transiting VNXX-routed, ISP-bound traffic. The
Commission found that it was inappropriate to require TELRIC rates when the traffic was
interstate/interexchange traffic. Although the conclusion in Order No. 07-098 is
inapplicable in this case because the traffic at issue here is not interstate/interexchange
traffic, the Commission did note: “Pursuant to the Act, the FCC has determined that
CLECs should pay TELRIC prices for interconnection and unbundled elements ‘for the
transmission and routing of telephone exchange service and exchange access. 106

Although the precedent cited above does not provide a clear resolution to
this issue, I find particularly relevant the FCC’s statement that any duty “under section
251(a)(1) of the Act to provide transit service would not require that service to be priced
at TELRIC.” As discussed above, the FCC has clarified that direct interconnection
facilities must be provided at TELRIC rates, but there has been no such clarification
about the services necessary for indirect interconnection. This Commission relied on the
Local Competition Order in concluding that competitive LECs should pay TELRIC
prices for interconnection and unbundled network elements for the transmission and
routing of telephone exchange service and exchange access. But that order was issued by
the FCC in 1996, and the FCC’s statement in the Verizon Arbitration Order (adopted in
2002) seems to contradict the conclusion that TELRIC is the appropriate rate for transit
services. I therefore find that CenturyTel’s proposed language for Article VII, section LB
and 1.C should be adopted.107

195 I the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act
for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding
Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration; In the Matter of
Petition of Cox Virginia Telcom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for
Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection
Disputes with Verizon-Virginia, Inc. and for Arbitration, In the Matter of Petition of AT&T
Communications of Virginia Inc., Pursuant to Section 252(e)(5) of the Communications Act for Preemption
of the Jurisdiction of the Virginia Corporation Commission Regarding Interconnection Disputes With
Verizon Virginia Inc., CC Docket No. 00-218; CC Docket No. 00-249; CC Docket No. 00-251, FCC 02-
1731, 17 FCC Red 27039, 9 117 (July 17, 2002) (footnotes omitted) (“Verizon Arbitration Order”).

196 Order No. 07-098 at 6, citing 47 U.S.C. §§251(c)(2)(A), 251(c)(3), and 251(d)(1); First Report and
Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11
FCC Rod. 15499 at § 29 (August 8,1996) (“Local Competition Order”), aff’d in part and rev’d in part, lowa
Utils. Bd. v. FCC, 525 U.S. 1133 (1999).
1T DPL at 29-30.

18 AP?ENE X A Qﬁ%

PAGE 12




ORDER NO. 08-486

J. Issue 14 — Rates for Processing Orders and Number Portability —
Article VII, Section I1

The parties present four issues under Issue 14: (1) the appropriate rates for
certain non-recurring charges (NRCs); (2) whether CenturyTel should be permitted to
charge a “CLEC account establishment” NRC; (3) whether service order charges should
apply to local number portability (LNP) orders; and (4) whether a subsequent service
order charge is permissible under the agreed-upon language in Article IV, section 1.2.4,
of the ICA.

1. Rates for Non-recurring Charges

The parties seem to agree that the rates charged for NRCs must be
consistent with section 252(d)(1) of the Act,'® which provides:

(d) Pricing standards

(1) Interconnection and network element charges
Determinations by a State commission of the just and reasonable
rate for the interconnection of facilities and equipment for
purposes of subsection (c)(2) of section 251 of this title, and the
just and reasonable rate for network elements for purposes of
subsection (c)(3) of such section—

(A) shall be—

(1) based on the cost (determined without reference to a
rate-of-return or other rate-based proceeding) of providing the
interconnection or network element (whichever is applicable), and

(i1) nondiscriminatory, and

(B) may include a reasonable profit.

As mentioned above, the FCC has adopted TELRIC as an appropriate methodology for
determining rates under 252(d)(1)."%

Sprint argues that the rates for NRCs under the agreement must be
consistent with the federal TELRIC methodology.''® Sprint states that the information
provided by CenturyTel in support of its proposed rates was not provided in a timely
manner and did not include sufficient detail or data, therefore Sprint was unable to
thoroughly review CenturyTel’s methodology.'"! Sprint contends that the rates in issue
should be set at zero until CenturyTel files an appropriate cost study for Commission
approval.112 Sprint agrees to “true-up” the rates once the Commission approves
CenturyTel’s cost study and proposed rates.'?

1% See Sprint Opening Brief at 37; CenturyTel Opening Brief at 60-61.
19 47 CFR § 51.505.

10 See Sprint Reply Brief at 32-34.

1 See Sprint Opening Brief at 37-42.

"2 See id. at 46.

8 See id.
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CenturyTel proposes the following NRCs:

CLEC'* Account Establishment $254.68
Customer Record Search § 858
Service Order Charge — Simple $ 13.76
Service Order Charge — Complex $ 64.48
Service Order Charge — Subsequent $ 13.76'"

CenturyTel argues that it has provided ample support for its proposed
rates.''® CenturyTel states that the “cost study” it provided to support the rates is
consistent with the federal TELRIC methodology.'!” CenturyTel notes that the rates it
proposes were determined specifically for this ICA and the rates in its other current
Oregon ICAs are higher than those proposed here.''*

Under federal rules, CenturyTel, as the incumbent LEC, must prove that
its rates for network elements do not exceed the forward-looking economic cost per unit
of providing the element.'”” T agree with Sprint that CenturyTel provided insufficient
information to support its cost study. I disagree, however, that the rates should be set at
zero until CenturyTel’s files, and the Commission approves, new rates based on an
appropriate cost study. I find that the ICA should include the rates proposed by
CenturyTel for customer record searches and service order charges (simple, complex, and
subsequent) as “interim” rates. CenturyTel must file a more detailed cost study. Once
the Commission approves new rates to be included in the ICA, the interim rates will be
subject to “true-up.” The CLEC account establishment charge is discussed below.

2. CLEC Account Establishment Charge

Sprint argues that CenturyTel should not be permitted to charge a NRC to
establish an account with Sprint. Sprint states that it already does business with
CenturyTel and does not understand the necessity of the proposed charge. Sprint also
asserts that any such charge should be reciprocal because Sprint will also be setting up an
account for CenturyTel. According to Sprint, if the charge is reciprocal, it should simply
be eliminated because it makes no sense for the parties to bill each other the same, one-
time amount.'?°

CenturyTel argues that the CLEC account establishment charge is
necessary to cover the cost of implementing the terms of the ICA, including reviewing

14 CLEC is an acronym for competitive local exchange carrier.

"3 DPL at 30. It appears that CenturyTel has deleted its NRC for expedited service orders.

16 See CenturyTel Opening Brief at 60-62.

" See id.

"8 CenturyTel/16, Hankins/4. Based upon a review of CenturyTel’s active interconnection agreements in
Oregon, this Commission was unable to confirm witness Hankins’ assertion about the rates in CenturyTel’s
other Oregon agreements.

947 CFR § 51.505(e).

120 See Sprint Opening Brief at 40.
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the agreement, introductory calls, setting up accounts, and establishing bill codes.'*!
CenturyTel argues that it would not incur these costs unless Sprint was ordering services
under the ICA, and therefore Sprint should be responsible for the costs as the “cost-

causer.”'?

I agree with CenturyTel and find that a CLEC account establishment
charge is appropriate. CenturyTel proposed three different rates for this NRC:
(1) $159.58 in the disputed points list filed with its response to Sprint’s petition for
arbitration on April 4, 2008; (2) $159.47 in the draft ICA filed with its response to
Sprint’s petition; and (3) $254.68 in its testimony and briefs. As discussed above,
CenturyTel’s cost study supporting its proposed NRCs is inadequate. The parties’ ICA
should include an interim rate of $159.47 for the CLEC account establishment charge,
subject to true-up.

3. Service Order Charges for LNP

Sprint argues that no service order charges should apply to number
portability orders. Sprint contends that such charges are anticompetitive because the vast
majority of LNP costs, even when the LNP NRCs are reciprocal, will fall on the new
entrant (in this case, Sprint). Sprint further argues that CenturyTel’s manual processes
are inefficient. Finally, Sprint compares number porting to disconnection and contends
that permitting service order charges for LNP would result in double recovery because
some or all of the costs are already recovered over the life of a customer account.'”

CenturyTel responds that it incurs costs every time it completes a service
order and should be compensated for these costs by the cost-causer, Sprint.124 Although
CenturyTel admits that the FCC has required that certain LNP costs be included in end
user surcharges, CenturyTel contends that the charges it proposes in this ICA cannot be
recovered through such a surcharge because the charges are not “carrier-specific costs
directly related to providing long-term number portability.”'** Rather, according to
CenturyTel, the costs are associated solely with a number porting request from Sprint,
will noltz‘ge incurred absent a request from Sprint, and are therefore for the sole benefit of
Sprint.

Because CenturyTel’s proposed service order charges are standard charges
that apply to all Sprint service orders, including number porting orders, and because the
costs arise solely as a result of Sprint porting request, I find that the charges are
permissible under FCC rules and may be included in the ICA. As discussed above, the
rates for service order charges proposed by CenturyTel are adopted as interim rates
subject to true-up after Commission approval of CenturyTel’s cost study.

21 CenturyTel/9, Hankins/11.

122 See CenturyTel Opening Brief at 62, n 65.
123 See Sprint Opening Brief at 42.

124 See CenturyTel Opening Brief at 57.

125 14, at 58, quoting 47 CFR § 52.33(a).

126 See id. at 57.
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4. “Subsequent Service Order” Charges

Citing Article V1, section 1.2.4, of the ICA, Sprint argues that the parties
have already agreed that there will be no charges for subsequent service orders.'?’
CenturyTel responds that section 1.2.4 applies only to subsequent service order charges
for LNP and not to other types of service orders.

It is clear from the ICA that Article VI, section 1.2.4, is intended only to
apply to subsequent service order charges for LNP. I therefore reject Sprint’s proposal to
delete the subsequent service order charge.

K. Issue 15 — Assignment of the Agreement — Article I1I, Section 2.7

Issue 15 involves whether CenturyTel should be permitted to terminate the
ICA for a specific operating area upon the sale or transfer of the area by CenturyTel.'*
Sprint opposes such a provision in areas where it is providing service at the time of the
sale or transfer because it would impede Sprint’s ability to ensure continued service to its
end users.”” Sprint also notes that the lack of an ICA could interfere with its ability to
obtain numbers from the North America Numbering Plan Administrator. Bl Finally,
Sprint argues that it is common in merger transactions for the acquiring party to be
responsible for the contracts of the acquired party, including interconnection
agreements, 132 :

CenturyTel argues that the right to terminate the agreement upon sale is
necessary to protect the value of its assets.”>> CenturyTel contends that the 90-day notice
period before termination gives Sprint adequate time to enter into a new interconnection
agreement or an interim agreement under the 47 CFR section 51.71 5.53% CenturyTel
further argues that requiring assignment of the ICA with Sprint could lead to conflicts
with any existing interconnection agreements the acquirer has with Sprint, and may
require the acquirer to assume responsibilities that it is incapable of performing.'*

I am not persuaded that the requirement that the ICA be assigned will
adversely affect the value of CenturyTel’s assets. I agree with Sprint that it is common
for an acquirer to assume the acquired company’s responsibilities under existing
contracts. In addition, the 90-day notice period is not sufficient to allow Sprint to
negotiate a new interconnection agreement with the acquirer. Accordingly, I adopt
Sprint’s proposed language for Article III, section 2.7 136

127 See Sprint Opening Brief at 43.

128 See CenturyTel Opening Brief at 60.

Y DPL at 30-31.

130 See Sprint Opening Brief at 46-47.

Bl See id. at47.

B2 See id. at 48.

133 See CenturyTel Opening Brief at 63-64.
134 See id. at 65-66.

135 See id. at 63-64.

BSDPL at 30-31.
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L. TIssue 16 — Billing When Sprint Uses Indirect Interconnection —
Article IV, Sections 3.3.1.4 and 4.5.2.2; Article VII, Section L.C"

Issue 16 involves whether Sprint should be required to provide Percentage
Local Usage (PLU) factors to CenturyTel for the exchange of traffic delivered over an
indirect interconnection where a third party provides transit service. 138 Sprint argues that
it should not be responsible for providing a PLU factor. Sprint contends that CenturyTel
should be able to bill for traffic delivered over indirect interconnection using SS7 records
or “otherwise do what is under its control to ensure it can identify and bill traffic
terminated to it through a third party before shifting that burden to another carrier.
Sprint proposes to provide all SS7 signaling information and other billing information
where available, and will conform to industry standard billing practices.140 Sprint
contends that because it already provides calling party number information in its
signaling, it should not be required to provide a PLU factor.'"!

55139

CenturyTel contends that providing an auditable PLU factor is appropriate
when Sprint uses indirect interconnection and CenturyTel is “either not provided detailed
billing records or is unable to identify and bill calls based upon the proper
jurisdiction.”142 According to CenturyTel, if indirect interconnection is used, and the
tandem owner does not provide CenturyTel with adequate call detail records, then the
PLU factor is the only available mechanism to segregate traffic over mixed use trunks.'*?
CenturyTel states that its existing system cannot implement SS7-based billing for mixed
use, multi-jurisdictional trunks, and it is unreasonable to require CenturyTel to purchase
new equipment solely to accommodate Sprint’s desire to use indirect interconnection.'**

I find that CenturyTel’s proposal is reasonable. CenturyTel is a small
company that does not currently have the ability to identify traffic using SS7 signaling
alone. Sprint’s proposal increases the risk of traffic that is not identifiable and therefore
not billable. Accordingly, I adopt CenturyTel’s proposed language for Article IV,
sections 3.3.1.4 and 4.5.2.2, and Article VII, Section 1.C."*

137 Again, like Issue 6 above, there is a discrepancy between the numbering for Article VII in the DPL,
Sprint’s draft ICA, and CenturyTel’s draft ICA, although in this instance the DPL and CenturyTel’s draft
ICA are consistent. In this instance, I use the numbering for Article VII set forth in the DPL and
CenturyTel’s draft ICA.

¥ DPL at 31-33.

13% Sprint Opening Brief at 51.

0 See id.

1 See id.

142 CenturyTel Opening Brief at 67.

' See id. at 69.

14 See id. at 71.

5 DPL at 31-33.
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ARBITRATOR’S DECISION

Sprint Communications Co. L.P.’s motion to strike the last
paragraph of page two of CenturyTel of Oregon Inc.’s surreply
brief is granted.

The interconnection agreement between Sprint Communications
Company L.P. and CenturyTel of Oregon, Inc., must.incorporate
the contract language adopted in this decision.

CenturyTel of Oregon, Inc., is ordered to submit a detailed cost
study in support of its proposed non-recurring charges as discussed
under Issue 14 above. The cost study must be submitted in this
docket within 60 days of the date of this decision.

As provided in OAR 860-016-0030, any person may file written
comments within 10 days of the date this arbitration decision is

served. The Commission will accept or reject this decision by
October 6, 2008.

Dated this 2nd day of September, 2008,vat Salem, Oregon.

Mettid

Sarah K. Wallace
Arbitrator
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