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ARB 830

In the Matter of

SPRINT COMMUNICATIONS COMPANY L.P.

Petition for Arbitration of an Intercon-
nection Agreement with CENTURYTEL
OF OREGON, INC.

)
)
)
)
)
)
)

ORDER

DISPOSITION: ARBITRATOR’S DECISION ADOPTED AS
MODIFIED

I. PROCEDURAL HISTORY

On March 11, 2008, Sprint Communications Company L.P. (Sprint) filed
a petition with the Public Utility Commission of Oregon (Commission) requesting
arbitration of an Interconnection Agreement (ICA) with CenturyTel of Oregon, Inc.
(CenturyTel), under Section 252(b) of the Communications Act of 1934, as amended
by the Telecommunications Act of 19961 (the Act). The parties agreed to waive the
statutory timeline due to the number of arbitrations pending in different states.
CenturyTel responded to Sprint’s petition on April 4, 2008.

Telephone conferences were held in this matter in April and June 2008 to
establish a schedule and discuss procedural matters. General Protective Order No. 08-524
was issued on May 14, 2008.

The parties submitted written testimony on May 5 and June 4, 2008. The
parties waived cross-examination and submitted the case for consideration based on their
prefiled testimony. The hearing scheduled for June 24, 2008, was therefore canceled.
The parties submitted opening briefs on July 16, 2008. CenturyTel submitted its reply
brief on July 23, 2008. Sprint received a one-day extension and submitted its reply brief
on July 24. Because this extension gave Sprint the opportunity to review CenturyTel’s
reply brief before submitting its own, CenturyTel was permitted to file a surreply brief on
July 28, 2008.

1 47 USC §§ 151-614.
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In the ruling granting an extension to Sprint and allowing the filing of a
surreply by CenturyTel, the Arbitrator instructed CenturyTel to limit its surreply brief to
addressing any items in Sprint’s reply brief that CenturyTel believed were included due
to Sprint’s opportunity to review CenturyTel’s reply brief before submitting its own. On
July 29, 2008, Sprint filed a motion to strike a portion of CenturyTel’s surreply brief as
outside the scope of the Arbitrator’s ruling. Sprint specifically objected to the portion of
CenturyTel’s surreply that accused Sprint of raising new arguments in its reply brief.
CenturyTel responded to the motion to strike on August 1, 2008, arguing that its surreply
brief was within the scope of the Arbitrator’s ruling. As part of her decision, discussed
more fully below, the Arbitrator granted Sprint’s motion to strike the last paragraph on
page two of CenturyTel’s surreply brief.

The Arbitrator’s Decision was issued September 2, 2008, and both parties
filed exceptions on September 15, 2008. In its Comments, CenturyTel divides the issues
into three categories: Category I consists of those issues where CenturyTel supports the
Arbitrator’s Decision; Category II are those issues that CenturyTel believes should be
modified as set forth in its post hearing filings and Category III, where CenturyTel takes
exception to the Arbitrator’s Decision with respect to Issues 4, 5, 6, 7 and 14.2 Sprint’s
Exceptions relate to Issues 2, 4, 5, 6, 8, 13, 14 and 16. The parties waived the opportunity
to file reply comments to each other’s submissions. We discuss the parties’ exceptions and
enter our decision with respect to each issue below.

II. STATUTORY AUTHORITY

The standards for arbitration are set forth in section 252(c) of the Act:

In resolving by arbitration under subsection (b) any open
issues and imposing conditions upon the parties to the
agreement, a State commission shall—

(1) ensure that such resolution and conditions meet the
requirements of section 251, including the regulations
prescribed by the [Federal Communications] Commission
pursuant to section 251;

(2) establish any rates for interconnection, services, or
network elements according to subsection (d); and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

2 Comments of CenturyTel of Oregon, Inc., on Arbitrator’s Decision (CenturyTel Comments) at 1-2.
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In addition, Section 252(e)(3) of the Act permits the Commission to
establish or enforce other requirements of state law in its review of an ICA when such
requirements are consistent with the Act and Federal Communications Commission
(FCC) regulations.

III. ISSUES RAISED IN COMMENTS AND EXCEPTIONS TO THE
ARBITRATOR’S DECISION

A. Issue 2 – Indemnification – Article III, Section 30.1

Sprint takes exception to the Arbitrator’s adoption of CenturyTel’s
proposed language in Section 30.1(ix) addressing indemnification against third-party
claims, which reads as follows:

(ix) defamation, libel, slander, interference with or
misappropriation of proprietary or creative right, or any
other injury to any person or property arising out of content
transmitted by the Indemnifying Party’s End Users, and,
with respect to Sprint as Indemnifying Party, content
transmitted by any Sprint Third Party Provider[.]3

In so doing, the Arbitrator found:

But the more salient point is the fact that Sprint can protect
itself by including similar indemnification provisions in its
tariffs and customer contracts, while CenturyTel’s only
protection lies in its ICA with Sprint. I therefore find that
CenturyTel’s proposed section 30.1(ix) is reasonable and
should be included in the parties’ ICA.4

Sprint objects to this finding because it believes that its position in
the contractual chain between CenturyTel and the end user should not cause it to
indemnify CenturyTel, but that each party should take care of its own remedy. 5

Decision. In its Exceptions, Sprint essentially restates the
arguments in its Reply Brief. We find that the analysis and findings of the
Arbitrator are reasonable and well-considered and that Sprint’s arguments are
unpersuasive. The findings and conclusions of the Arbitrator on this issue are
adopted.

B. Issue 4 – Direct Interconnection – Article IV, Sections 2.2.2, 2.2.3,
2.2.4, 2.3.2.1, 3.3.2.1, 3.3.2.2, 3.3.2.2.1, and 3.4.2.1.1

3 Disputed Point List (DPL) at 7-8.
4 Decision at 7, citing DPL at 7-8.
5 Exceptions of Sprint Communications Company LP (Sprint Exceptions) at 2-3.
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Both parties question the language in the Arbitrator’s decision resolving
this issue and the scope of Section 251(c)(2) of the Act. CenturyTel is concerned that the
phrases “technical feasibility” and “technical and operational constraints” could be used
by Sprint to undermine the Arbitrator’s findings that the Point of Interconnection (POI)
provided to Sprint can be no better than that which CenturyTel provides to affiliated
entities.6 CenturyTel asks the Commission to explicitly confirm that neither the
Commission nor the Arbitrator require the establishment of a missing network link within
the ILEC network if the economics or existing network are ignored and a superior form
of interconnection results.7 Sprint would like the Commission to clarify that the language
on this issue in the Arbitrator’s Decision does not preclude multiple POIs if the requested
points of interconnection are technically feasible.8

Decision. The interpretation requested by CenturyTel is affirmed, and the
interpretation requested by Sprint is denied. The language of the Arbitrator’s Decision
at page 10 clearly provides that CenturyTel is not required to provide a superior form
of interconnection merely because, disregarding the cost, it is technically possible to
do so. Furthermore, multiple POIs are to be made “…if required by technical and
operational constraints….”9 (Emphasis added.) The addition of multiple POIs being
required if “technically feasible” is not the standard which the Arbitrator adopted and is
not required by the Act.

C. Issue 5 – Interconnection Facility Costs – Article II, Section 2.59;
Article IV, Sections 2.2.2, 3.2.2, 3.2.5.1, 3.2.5.2, 3.2.5.3, and 3.2.5.5;
Article VII, Section I.C

At page 12 of the Decision, the Arbitrator found:

Sprint is correct that the parties should share the costs of
interconnection facilities proportionally based on usage.
I disagree, however, that CenturyTel is responsible for a
proportional share of interconnection facilities beyond
its exchange boundary. CenturyTel should only be
responsible for the proportional share for interconnection
facilities between CenturyTel’s network and its exchange
boundary. Sprint must pay 100 percent of the cost of
interconnection facilities from CenturyTel’s exchange
boundary to Sprint’s point of presence or switch.

6 Under this Issue, CenturyTel also asks that the Commission clarify a statement by the Arbitrator in
Footnote 49 on p. 10. We address CenturyTel’s Comment on that matter in our discussion of Issue 7.
7 CenturyTel Comments at 3-5.
8 Sprint Exceptions at 3-5.
9 Decision at 10.
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Accordingly, I adopt CenturyTel’s proposed language
for Article II, section 2.59.10 The appropriate language
for Article IV, section 2.2.2 is set forth above. Sprint’s
proposed language for Article IV, sections 3.2.2, 3.2.5.1,
3.2.5.2, .3.2.5.3, and 3.2.5.5 is adopted, as well as Sprint’s
proposed language for Article VII, section I.C.

Although CenturyTel disagrees with the Arbitrator’s interpretation of
Section 51.709(b) regarding the formula for reciprocal compensation and the agreed-
to bill and keep arrangement specified in the Decision, CenturyTel indicates that it will
not contest that finding in its Comments, provided that the Commission affirms the
Arbitrator’s Decision on this issue. In CenturyTel’s view, the Arbitrator’s finding
precludes any requirement that CenturyTel would have to expand its network payment
responsibility beyond the ILEC network area it operates today.11

Conversely, Sprint objects to the Arbitrator’s findings limiting
CenturyTel’s cost sharing to its service boundary. Sprint notes that the obligation to
deliver traffic includes the payment of transit charges to a third party tandem provider
when the carriers are indirectly connected and that the costs of direct interconnection
should be treated in an identical fashion. Therefore, Sprint asks that the Arbitrator’s
Decision be modified to require CenturyTel to pay the costs of transporting traffic to a
designated Sprint point of presence (POP) in the LATA. Sprint therefore requests that
the Commission adopt its language for Article II, Section 2.59.12

Discussion. Although Sprint cites the general argument contained in
its Reply Brief on this issue, and succeeded in having its proposed language adopted
for most of it, Sprint provides no precedent contrary to the Arbitrator’s finding for
this particular situation. Where Sprint chooses to put a POP outside of CenturyTel’s
service area but within the service area of another ILEC in the same LATA, it is not
reasonable for Sprint to be able to dictate the obligation of CenturyTel to pay for
transport outside of its service area where those parties are directly connected. The
Arbitrator’s Decision is affirmed and clarified herein to the extent necessary.

D. Issue 6 – Rates for Direct Interconnection Facilities – Article IV,
Sections 2.3.1.1 and 3.2.5.4; Article VII, Sections I.C and I.D

On the issue of rates for direct interconnection facilities, the Arbitrator, at
pages 12-13, found as follows:

10 DPL at 13-14.
11 CenturyTel Comments at 8-9.
12 Sprint Exceptions at 5-6.
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CenturyTel is correct that the FCC found that incumbent
LECs are no longer required to provide entrance facilities
at TELRIC rates if the competitive LEC is not using the
facilities to interconnect with the incumbent LEC’s
network. But the FCC made it clear that incumbent LECs
must continue to provide entrance facilities at TELRIC
rates if those facilities are required to interconnect with the
incumbent’s network:

‘We note in addition that our finding of non-impairment
with respect to entrance facilities does not alter the right
of competitive LECs to obtain interconnection facilities
pursuant to section 251(c)(2) for the transmission and
routing of telephone exchange service and exchange access
service. Thus, competitive LECs will have access to these
facilities at cost-based rates to the extent that they require
them to interconnect with the incumbent LEC’s network.’13

In this case, Sprint will be obtaining facilities that are
required to interconnect with the incumbent LEC’s
network. Thus, CenturyTel should provide these
interconnection facilities at TELRIC rates. This result
is consistent with two recent decisions by the federal
circuit courts.14 I therefore adopt Sprint’s proposed
language for Article IV, sections 2.3.1.1 and 3.2.5.4,
and Article VII, sections I.C and I.D.15

CenturyTel contends that the Arbitrator erred in concluding that TELRIC pricing
principles should apply to entrance facilities. Although entrance facilities must be
priced at “cost-based” rates, TELRIC is only one such type, and the state is not bound
to utilize TELRIC. Since the FCC removed entrance facilities from impairment pricing
treatment (i.e., TELRIC) in ¶140 of the TRRO,16 CenturyTel argues that applying
TELRIC pricing to the instant case would render the FCC’s TRRO conclusions
meaningless. CenturyTel asserts that the Commission may avoid this contradiction

13 In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Order on Remand,
20 FCC Rcd 2533 at ¶ 140 (2005). The FCC established TELRIC as the appropriate methodology for
determining forward-looking, cost-based rates. 47 CFR § 51.505.
14 Illinois Bell Tel. Co. v. Box, 526 F3d 1069, 1071-72 (7th Cir 2008); Southwestern Bell Tel. v. Missouri
Pub. Serv. Comm’n, 530 F3d 676, 683-84 (8th Cir 2008).
15 DPL at 17. The citations in the DPL for Article VII are to Sections I.D and I.E, but these do not
correspond to the appropriate sections in the draft ICA attached to CenturyTel’s response to Sprint’s
petition for arbitration. In addition, the Article VII included in CenturyTel’s draft ICA is not the same aa
the Article VII attached to Sprint’s draft ICA. For clarity, in this instance, I am using the section numbers
from the draft ICA attached to CenturyTel’s response to Sprint’s petition, and not the numbers in the DPL
or in Sprint’s draft ICA.
16 In the Matter of Unbundled Access to Network Elements, Order on Remand, WC Docket No. 04-313,
FCC 04-290, 20 FCC Rcd 2533 (1995).
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by adopting the “established, prevailing rates in Oregon which, in this instance, are the
CenturyTel intrastate access rates.”17 (Emphasis in text.)

Discussion. While Centurytel asserts that TELRIC is but one type of
methodology with which to calculate cost-based rates, we note that the FCC has specified
TELRIC in C.F.R. §§51.503, and its citations to 51.505, 51.507, 51.509 and 51.511. The
establishment of proxy ceilings and ranges as set forth in §51.513 are only permissible
until a TELRIC study can be performed. The language of the FCC rule is clear, and we
reject CenturyTel’s interpretation. The decision of the Arbitrator is affirmed.

E. Issue 7 – Indirect Interconnection – Article IV, Sections 3.3.1.1,
3.3.2.2, 3.3.2.2.1, 3.3.2.4, 3.3.2.4.1-3.3.2.4.2, 3.3.2.5, 3.3.2.5.1-3.3.2.5.5,
and 3.3.2.6

The Arbitrator, citing the opinion of the Eighth Circuit Court of Appeals’
interpretation of the Act, found that Sprint was not obligated to connect directly with
CenturyTel.18 In its Comments, CenturyTel states that, while it disagrees with the
Arbitrator’s reasoning, it is willing to abide by the decision provided that the outcome
of the Arbitrator’s findings on Issues 4 and 5 remain unchanged. Under both of those
issues, the Arbitrator found that CenturyTel had no financial responsibility for facilities
or the delivery of traffic beyond its ILEC network. CenturyTel asks that this issue be
treated “in a congruent manner.” Thus, if CenturyTel connects indirectly, its financial
obligations, at the farthest point, extend only to the CenturyTel exchange boundary for
reciprocal compensation traffic exchanged by the parties through a third party.19

Discussion. The same factors apply in the case of an ILEC’s financial
responsibility where the ILEC and CLEC are indirectly connected as in the case of direct
connection. When Sprint chooses to put a POP outside of CenturyTel’s service area but
within the service area of another ILEC in the same LATA, it is not reasonable for Sprint
to be able to dictate the obligation of CenturyTel to pay for transport outside of its service
area. The Arbitrator’s Decision is affirmed and clarified herein to the extent necessary.

F. Issue 8 – Third-Party Providers – Article IV, Sections 3.3.1.3 and
4.6.4.2

This issue concerns ICA language that would require Sprint to compensate
CenturyTel when CenturyTel is acting as a transit provider and is required to compensate
other parties for termination of Sprint-originated traffic, including traffic originated by
a Sprint wholesale customer. Both parties agreed that an originating carrier must
compensate a terminating carrier. Both parties also agreed that CenturyTel is not
obligated to pay terminating charges for traffic that it transits. The parties disagreed
about whether the ICA should include language that requires Sprint to indemnify

17 CenturyTel Comments at 10.
18 Arbitrator’s Decision at 14-15, and cases cited therein.
19 CenturyTel Comments at 11-12.
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CenturyTel against claims by a third-party carrier asserting that CenturyTel is liable for
such charges.

The Arbitrator concluded that it is reasonable for the ICA to include
provisions that would protect CenturyTel from any adverse economic consequences
if Sprint fails to compensate a terminating carrier for traffic that Sprint originates and
CenturyTel transits. Conversely, the Arbitrator also found that it was reasonable for
the ICA to include a reciprocal provision that protects Sprint when a third party seeks
payment for terminating charges from Sprint for traffic originated by CenturyTel.20

Sprint objects to the Arbitrator’s findings, stating that the language will
have the opposite of its intended effect. “If CenturyTel compensates a third party it may
result in a dispute that not only involves the originating and terminating party but also
CenturyTel.” Sprint is concerned that including the language about indemnification
would encourage terminating carriers who were not entitled to compensation from Sprint
to go after CenturyTel and, through the indemnification process, get Sprint to pay them
money to which they might not be otherwise entitled. 21 Sprint also speculates that the
indemnification terms would result in payments that were not reciprocal; CenturyTel
would collect compensation for Sprint’s originating traffic, but would not collect
compensation from the originating third party for traffic that Sprint terminates.22

Discussion. We find Sprint’s concern that carriers that are not entitled
to compensation would be induced by the Sprint/CenturyTel ICA to make false claims
against CenturyTel, who would then pay those claims without making a determination as
to their validity and then seek reimbursement from Sprint, to be highly speculative. We
concur with the Arbitrator who concluded “that it is reasonable for the ICA to include
provisions that would protect CenturyTel from any adverse economic consequences if
Sprint fails to compensate a terminating carrier for traffic that Sprint originates and
CenturyTel transits. It is also reasonable for the ICA to include a reciprocal provision
that protects Sprint when a third party seeks payment for terminating charges from Sprint
for traffic originated by CenturyTel.”23 The Arbitrator’s decision on this issue is
affirmed.

G. Issue 13 – Rates for Transit Service – Article VII, Sections I.B and I.C

Issue 13 involves the rates CenturyTel should be permitted to charge
Sprint for transit services. Sprint argued that CenturyTel is required to provide transit
services as part of its duty to provide indirect interconnection and that CenturyTel must
provide transit service at TELRIC rates because charging rates that are not based on
forward-looking economic cost would hinder competition. After reviewing the relevant
case law, the Arbitrator found that the FCC has clarified that direct interconnection

20 Arbitrator’s Decision at 15-16.
21 Sprint Exceptions at 7.
22 Id. at 8.
23Arbitrator’s Decision at 15-16.
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facilities must be provided at TELRIC rates, but there has been no such clarification
about the services necessary for indirect interconnection.24 The most recent case law
“seems to contradict the conclusion that TELRIC is the appropriate rate for transit
services.”25

Sprint opines that the statement upon which the Arbitrator relies was made
by the Chief of the FCC’s Common Carrier Bureau acting on delegated authority and
merely stated that the Commission had not had occasion to determine whether incumbent
LECs have a duty to provide transit service under this provision of the statute….”26

Since the FCC has not made a determination, Sprint believes that the Commission may,
as many other state commissions have, find that CenturyTel is obligated to provide transit
services at TELRIC rates.27

Discussion. The Arbitrator took great pains in examining the law and
making a close call, noting “[a]lthough the precedent cited above does not provide a clear
resolution to this issue, I find particularly relevant the FCC’s statement that any duty
‘under section 251(a)(1) of the Act to provide transit service would not require that
service to be priced at TELRIC.’”28 Notwithstanding the fact that the FCC Order was
issued by the Common Carrier Bureau, it did so with the full authority of the FCC. The
Bureau decision stands as unreversed case law some six years later. The Arbitrator’s
findings on this issue are therefore affirmed.

H. Issue 14 – Rates for Processing Orders and Number Portability –
Article VII, Section II

The Arbitrator dealt with several subissues in the findings under Issue 14.
The first subissue was what interim rate should be charged for nonrecurring charges
pending the submission of an acceptable cost study by CenturyTel. The Arbitrator stated:

I disagree, however, that the rates should be set at zero until
CenturyTel files, and the Commission approves, new rates
based on an appropriate cost study. I find that the ICA
should include the rates proposed by CenturyTel for
customer record searches and service order charges
(simple, complex, and subsequent) as “interim” rates.
CenturyTel must file a more detailed cost study. Once
the Commission approves new rates to be included in the
ICA, the interim rates will be subject to “true-up.”29

24 Arbitrator’s Decision at 18.
25 Id.
26 Sprint Exceptions at 8.
27 Id. at 9.
28 Arbitrator’s Decision at 18.
29 Id. at 20.
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In its Exceptions, Sprint reiterates its view, previously rejected by
the Arbitrator, that CenturyTel’s rates should be set at $0, subject to true-up upon an
approved cost study.30 CenturyTel, in its Comments, asks for an extension of time to
submit the ordered cost study, stating that “the AD’s 60-day deadline for the submission
of the NRC TELRIC study places an undue burden on CenturyTel to complete an
important and complicated project within a very short time frame.” CenturyTel asks
for 180 days from the date the Commission Order in this case is entered.31

Discussion. The Arbitrator’s solution to the issue of selecting an interim
rate utilizing the rate proposed by Century will be far closer to the final approved rate
than would a rate of $0, thus keeping the size of the true-up to a minimum and providing
the parties with a more realistic cash flow during the true-up period. The Arbitrator’s
ruling on that issue is affirmed.

As of the date that CenturyTel submitted its Comments, it had 47 days in
which to complete its study. We agree that a request for at least some additional time in
order to prepare a study that will withstand scrutiny has merit and that Sprint will not be
adversely affected in any material way. However, we believe that the task can be
accomplished in less time than CenturyTel posits. We therefore revise the Arbitrator’s
Decision to allow CenturyTel 90 days from the date of this Order to file the required cost
study.

I. Issue 16 – Billing When Sprint Uses Indirect Interconnection –
Article IV, Sections 3.3.1.4 and 4.5.2.2.

Issue 16 involves whether Sprint should be required to provide Percentage
Local Usage (PLU) factors to CenturyTel for the exchange of traffic delivered over an
indirect interconnection where a third party provides transit service. Sprint contends that
CenturyTel should be able to bill for traffic delivered over indirect interconnection using
SS7 records or “otherwise do what is under its control to ensure it can identify and bill
traffic terminated to it through a third party before shifting that burden to another
carrier.” CenturyTel contends that providing an auditable PLU factor is appropriate
when Sprint uses indirect interconnection and CenturyTel has “either not provided
detailed billing records or is unable to identify and bill calls based upon the proper
jurisdiction.” According to CenturyTel, if indirect interconnection is used, and the
tandem owner does not provide CenturyTel with adequate call detail records, then the
PLU factor is the only available mechanism to segregate traffic over mixed use trunks.
CenturyTel states that its existing system cannot implement SS7-based billing for mixed
use, multi-jurisdictional trunks, and it is unreasonable to require CenturyTel to purchase
new equipment solely to accommodate Sprint’s desire to use indirect interconnection.

30 Sprint Exceptions at 10.
31 CenturyTel Comments at 14.
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The Arbitrator found the CenturyTel proposal to be reasonable because
CenturyTel is a small company that does not currently have the ability to identify traffic
using SS7 signaling alone. Sprint’s proposal increases the risk of traffic that is not
identifiable and therefore not billable. Accordingly, the Arbitrator adopted CenturyTel’s
proposed language for Article IV, Sections 3.3.1.4 and 4.5.2.2, and Article VII, Section I.C.32

In its Exceptions, Sprint asks the Commission to reverse the Arbitrator on
this issue and cites an FCC decision that states, in part, that “to implement transport and
termination pursuant to section 251(b)(5), carriers, including small incumbent LECs and
small entities, may be required to measure the exchange of traffic, but we believe that the
cost of such measurements to these carriers is likely to be substantially outweighed by the
benefits of these arrangements.” Sprint claims that it provides CPN signaling, which is
sufficient information to allow CenturyTel to bill for any terminating traffic it receives
over an indirect interconnection.33

Discussion. Although Sprint states that it will, pursuant to the ICA,
provide all SS7 signaling information and other billing information where available
and currently provides CPN signaling, it asserts, but has not demonstrated, that the
information is adequate for CenturyTel to bill for any terminating traffic it receives over
an indirect interconnection. Most importantly, the FCC language cited by Sprint does not
specifically address indirect interconnection, which brings with it unique problems and
challenges in identifying traffic without relying on the transiting carrier to supply critical
information. The Arbitrator recognized this critical difference in weighing the costs and
benefits, and we affirm the findings on this issue in the Arbitrator’s Decision.

32 Arbitrator’s Decision at 23.
33 Sprint Exceptions at 11-12.






















































































































