
ORDER NO. 08-408

ENTERED 08/08/08

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM 1354

)
)
)
)
)

In the Matter of

QWEST CORPORATION

Petition for Approval of Price Plan Pursuant
to ORS 759.255. )

ORDER

DISPOSITION: STIPULATION APPROVED; PRICE PLAN
ADOPTED

In this Order, the Commission adopts the Stipulation Agreement among
the following: Qwest Corporation (Qwest); Staff of the Public Utility Commission of Oregon
(Staff); the Citizens’ Utility Board of Oregon (CUB); Telecommunications Ratepayers
Association for Cost-Based and Equitable Rates (TRACER); XO Communications, Services,
Inc. (XO); Time Warner Telecom of Oregon LLC (TWT); Covad Communications Company
(Covad); Integra Telecom of Oregon, Inc. (Integra); and McLeodUSA Telecommunications
Services, Inc. (McLeod) (collectively “Joint CLECs”), and approves the Price Plan attached
to the Stipulation Agreement as Exhibit A.

BACKGROUND

On December 29, 1999, Qwest elected to be subject to price cap
regulation and has been so regulated ever since without regard to earnings, rate base or
rate of return. The rates for “basic” services were established in September, 2001, by
Commission Order No. 01-810 in docket UT 125. Price caps for “non-basic” services,
along with TSLRIC1 price floors, were established in docket UT 125. Qwest reporting
and filing requirements were also simplified along the way.

Several years ago in docket UX 29, Qwest petitioned the Commission
to remove price cap regulation and reporting requirements for all of its 4,000+ business
service offerings statewide, relying on the fact that there were licensed certified local
exchange carrier (CLEC) competitors in every wire center and that Qwest had lost in
excess of 30 percent market share. (Qwest had, for many years, the ability to unilaterally
reduce its prices, but with few exceptions, Qwest’s business services were all still being
offered at their maximum allowable prices). After a fairly involved review and analysis,

1 Total System Long-Run Incremental Costs.



ORDER NO. 08-408

2

the Commission found that competitive forces sufficient to keep Qwest from unilaterally
raising consumer prices without constraint existed in only a small portion of the market;
i.e., businesses served by four or more lines in the Portland and Clackamas wire centers.2

Qwest decided not to file tariffs for those wire centers and therefore price caps for
basic business services continued as before.3

Petition. On October 26, 2007, Qwest Corporation (Qwest) filed a Petition
for Approval of Price Plan Pursuant to ORS 759.255. CUB filed a Notice of Intervention
and Waiver of Paper Service pursuant to ORS 774.180. Pursuant to rulings of the
Administrative Law Judge (ALJ) granting petitions to intervene, the following entities
became parties to this proceeding: TRACER, XO, TWT, Covad, Integra, McLeod, the
Oregon Telecommunications Association (OTA)4 and Verizon Northwest Inc.

Amended Petition. On February 11, 2008, Qwest filed an Amended
Petition for Approval of Price Plan Pursuant to ORS 759.255 (Amended Petition), which
superseded the original Petition, including the proposed price plan. CUB, TRACER and
Joint CLECs sought dismissal of the Amended Petition. The Motion to Dismiss was
denied by our Order No. 08-132 on February 28, 2008.

THE STIPULATION AGREEMENT

On June 18, 2008, Qwest, Staff, CUB and TRACER jointly filed
Testimony, Witness Qualification Statements and a Stipulation with Price Plan as
Exhibit A (Price Plan). Although they did not sponsor the testimony, Joint CLECs, as
well as the sponsoring parties, executed the Stipulation adopting the Price Plan. The
terms of the Price Plan, incorporated herein by reference may be summarized as follows:

Pricing and Availability of Services

Primary Line Basic Service.

1. Price caps.

a. Non-recurring charges are capped at pre-Plan rates.

2 Order on Reconsideration, No. 06-551, entered September 26, 2006. In the same docket, our earlier
Order No. 06-399, entered July 12, 2006, removed Commission oversight of ATM, Frame Relay and
800/outWATS services due to existing federal oversight.
3 See Order No. 06-652, entered November 29, 2006, explaining by way of clarification that Qwest was not
obligated to make the permitted changes to its price cap program.
4 On February 20, 2008, OTA asked that its status be changed from being a party to that of an interested
person. We grant that request as part of this Order.
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b. Recurring charges for primary line basic residential service are
capped at pre-Plan rates.

c. Recurring charges for business primary lines are capped, starting
at pre-Plan rates, but the cap will increase to $1.00 above the pre-
Plan rate on the third anniversary of the Price Plan unless approved
earlier by the Commission.

d. Qwest can adjust recurring and non-recurring charges for primary
line basic service up or down between price caps and price floors.

2. Availability. Primary line basic service will continue to be available
on a stand-alone basis.

3. Petitions to Modify. After four years, Qwest may petition the
Commission to remove or adjust primary line basic service price
caps for residential customers, effective in the fifth year. Qwest
may file such a petition for primary line basic service price caps
for business customers at any time. In either case, the burden will
be on Qwest to show that such price cap removal, or adjustment in
rates, is just and reasonable.5

Business Basic Service in Rate Group 3. Basic business primary line
services--basic local exchange service; business single party flat rate local exchange
service; business single party measured local exchange service, including local exchange
usage; and PBX service--are excluded from the Price Plan. These prices will be governed
by ORS 759.425(2)(a).6

Public Access Lines, Oregon Telephone Assistance Program (OTAP),
Tribal Lifeline and Link-Up. Qwest will continue to offer them under regulation
pursuant to federal and state requirements.7

Switched Access. Capped at pre-Plan rates, adjustable by Commission as
required by FCC action.8

Extended Area Service (EAS). Capped at pre-Plan rates. No new or
expanded EAS routes are allowed as long as the Price Plan is in effect.9

5 Settlement, Exhibit A, at 4-5.
6 Id. at 5.
7 Id.
8 Id.
9 Id.
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Toll Restriction, Call Trace (*59) and Unlisted Numbers/Directory
Listings. Capped at pre-Plan rates. Qwest will continue to include directory listings in
basic service.10

DS-1 Service. Rates for intrastate DS-1 will be subject to a price cap.
Except for recurring rates for transport mileage elements, the initial price cap for each
rate element (recurring and non-recurring) will be the average of rates charged for the
particular element as of May 1, 2008, across the Qwest ILEC region. Initial price caps
for each recurring transport mileage element will be 125 percent of the pre-Plan rates.
Rates will increase annually at the Portland CPI rate.11

Intrastate ISDN-PRI Service. Subject to price caps. The initial price
cap for each rate element (recurring and non-recurring) will be the average of rates
charged for the particular element as of May 1, 2008, across the Qwest ILEC region.
Rates will increase annually at the Portland Consumer Price Index (CPI) rate for the
corresponding time period.12

New Services. Priced above the applicable price floor, and increases
will be subject to price caps established according to procedures specified in the
Settlement Agreement.13

Directory Assistance and Other Retail Services. Qwest can eliminate
the two-free call per month allowance and increase capped rates according to specified
procedures. Rates for other services may be increased up to 50 percent per year, not to
exceed 200 percent in five years.14

No further Geographic Rate Deaveraging. Qwest agrees that it will not
geographically deaverage rates for any services under the Price Plan any further than they
were as of January 1, 2008.15

Packaging and Bundles. Qwest can bundle any services, including
primary line basic service and EAS at any price. Customers will be able to purchase
any regulated service included in the bundle separately off the company’s tariff or price
lists. The bundle will not be less than the sum of the price floors of the regulated services
or more than the sum of the tariffed and price-listed retail prices. Qwest will give the
Commission and customers 30-days notice of withdrawal or price change of a bundle.
Qwest will continue to advise customers when the purchase of separate services will be
more or less than a bundle.16

10 Id.
11 Id., at 5-6.
12 Id., at 6.
13 Id.
14 Id.
15 Id.
16 Id., at 6-7.
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Notice of Price Changes. Tariffed services: a minimum of 30-days
notice prior to the effective date of price increases and one-day notice of price decreases
will be given to the Commission and customers. Qwest will provide a minimum one-
day notice on new and other price-listed services prior to the effective date of the price
change. Qwest will provide at least 30-days notice of a price change for services
purchased at the time of the increase. For services purchased on a per-call basis, Qwest
will provide “reasonable notice” of the price to the customer before the customer uses the
service.17

Services Exempt From Regulation. Services already exempted remain
subject to the conditions of the order that exempted them. Qwest can petition to exempt
additional services.18

Special Contracts and Promotions. Qwest can offer primary line basic
services and other regulated services under special contracts or promotions.19

Specific Qwest Commitments

Service Performance Guarantee. Within 90 days, Qwest will implement a
Performance Guarantee Program that includes guaranteed appointments and commitments
for specific services (reconnects on existing service after move-out/move-in or non-pay
disconnect, new, additional or change of service or repair to existing service when the
customer can’t make or receive a call) with a $25 credit for each missed commitment,
subject to tariff exceptions for matters outside of Qwest’s control. The guaranteed
mutually agreed upon appointment date will be considered kept: (1) if the Qwest
representative arrives by the agreed-upon date even if the service is completed at a
later date, or (2) if Qwest cancels the appointment by the day following the date the
commitment was made if it lacks the available facilities and a new appointment is made.20

Network and Project Investments. Qwest will make $4 million in
incremental improvements to the network during the first three years at shareholder
expense. Qwest will file the proposals and the Commission or its designee will approve
the specific projects. Proposed projects include up to $2 million for a Consumer
Information Center with specific details discussed among the parties and approved by
the Commission.21, 22

17 Id., at 7.
18 Id.
19 Id.
20 Id., at 2-3.
21 Id., at 3-4.
22 The parties are encouraged to convene a workshop at a mutually agreeable time to craft a proposal for the
Commission’s consideration.
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Service Quality Reporting. Qwest will not seek an exemption from the
current reporting requirements of OAR 860-023-0055(16)(d).23

Monitoring Qwest Performance

Five-Year Reviews. The Commission will conduct a comprehensive
review of Qwest’s service quality performance every five years, and Qwest will file
a specific and detailed report regarding its service quality performance versus the
objectives of the Performance Guarantee Program and a separate evaluation of the
competitiveness of the marketplace. Section V.A.1. of the Price Plan lists the items
to be contained in the report; Section V.A.2. describes the performance-to-objectives
evaluation process and Section V.A.3. describes the process for a Commission review
of the overall competitiveness of the marketplace and implementation of modifications
to the Price Plan via regulatory activity to ensure the Price Plan remains in the public
interest.24

Ongoing Service Quality, Rate Increase, and Public Interest Reviews.
The Commission may review Qwest’s retail service quality at any time and take specified
actions for failure to meet standards, including suspension of Qwest’s authority to raise
prices under the Price Plan or open an investigation and review pricing levels in their
entirety. The Commission may open investigations at any time regarding the Price Plan
and may make adjustments to the Price Plan after opportunity for hearing.25 A party
bringing a complaint will have the burden to show that the market has not produced a just
and reasonable rate for the service in question, and the Commission will consider specific
factors in reaching its conclusion. If the Commission sustains the Complaint, it may
adjust the price cap for the service to ensure a just and reasonable rate, subject to a review
of the service’s prior rate history.26 The Commission may also order a public interest
review hearing at any time with respect to the Price Plan and may suspend Qwest’s
authority to increase prices pending the conclusion of the proceeding. The Price Plan
also specifies parties’ rights and obligations in the event the Commission orders
termination of the Price Plan.27

Waiver of Statutes and Rules. The Price Plan enumerates the statutes
and rules affected by adoption of the Price Plan and the extent to which such statutes and
rules will need to be waived in order for the Price Plan to be implemented.28

23 Id., at 4.
24 Id., at 9-10.
25 Id., at 10.
26 Id., at 11.
27 Id., at 11-12.
28 Id., at 7-9.
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DISCUSSION

The terms of the Stipulation constitute a significant change from the
plan originally submitted by Qwest. Unlike the original Qwest plan, which completely
deregulated some services, under the terms of the Stipulation, every service under the
Price Plan is subject to a price or rate increase cap, and these services remain subject to
the Commission’s service quality standards and price increases subject to Commission
Review.29

The Price Plan adopted by the Settlement Agreement reflected the
resolution of concerns held by all of the parties. For example, DS-1 and ISDN-PRI
services are treated differently from other advanced services for business customers
because TRACER thought these services were among the most important to its
constituent members and other similarly situated businesses and questioned whether
there was sufficient competition in the market for those services to ensure that prices
would remain “just and reasonable” if Qwest had the same pricing flexibility for those
services as for other business services. TRACER proposed, and the other parties agreed,
that tighter price caps would be in the public interest.30 Similarly, it was agreed that
free directory listings and a cap at the current rate for pricing unlisted numbers served
the privacy and safety concerns of many Qwest residential customers.31 Customers are
also benefitted by the restrictions that the Price Plan imposed upon Qwest with respect
to packaging and bundling services, by the implementation of a service performance
guarantee program and by the establishment of an independent consumer information
center.32

We also note with approval the provisions for timely and effective
Commission review and oversight of Qwest’s performance under the Price Plan.
These provisions will enable the Commission to measure Qwest’s performance to
Price Plan objectives, maintain excellent service quality, review rate increases and
ensure the Price Plan continues to be in the public interest. The Price Plan also
provides the Commission with the ability to take prompt corrective action where
such action is necessary to protect the public interest.

Two years ago, when Qwest sought to deregulate certain business services
in docket UX 29, as noted above, we found that, based upon the data then available to us,
competitive forces were not sufficient to constrain prices for most services on a statewide
basis. The elements of the Price Plan now before us, supported by the data on constraining
competition supplied by the Joint Testimony,33 is convincing evidence that the proposed
prices contained in the Price Plan, as well as the Price Plan itself, are just and reasonable

29 UM 1354/Joint/100/13-14. Qwest, Staff, CUB and TRACER submitted joint testimony,
UM 1354/Joint/100 in support of the Stipulation and Price Plan.
30 Id., at 15-16.
31 Id., at 16.
32 Id., at 16-17.
33 Id., at 23-32, 57-66.
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and that our decision in docket UX 29 should not bear upon our consideration of the
Stipulation and the Price Plan.

Finally, we note that implementation of the Price Plan will require waiver,
in whole or in part, of requirements set forth in several state statutes and Commission
rules relating to the regulation of telecommunications in Oregon.34 Pursuant to
ORS 759.255(5), we find that waiver of these requirements provides for continuation
and, in some cases, a logical extension of the manner in which Qwest has operated since
2000 under ORS 759.405 to 759.410 and would permit a level of regulatory oversight
consistent with non-earnings based regulation. Waiver of these statutes and rules is
necessary to implement the Price Plan and, at the same time, balances the need for
regulation with competition and simplifies regulation.35

We firmly believe that the provisions of the Stipulation approved in
this Order provide a progressive regulatory framework for all incumbent local exchange
carriers in an increasingly competitive environment.

34 Id., at 42-47.
35 See ORS 759.255(2)(c)(d).












































































