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BEFORE THE PUBLIC UTILITY COMMISSION
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ARB 665

In the Matter of

LEVEL 3 COMMUNICATIONS, LLC

Petition for Arbitration of an Interconnec-
tion Agreement with Qwest Corporation,
Pursuant to Section 252(b) of the
Telecommunications Act.

)
)
)
)
)
)
)
)

ORDER

DISPOSITION: MOTION FOR ORAL ARGUMENT DENIED;
ARBITRATOR’S DECISION APPROVED WITH
MODIFICATIONS

Procedural History

On June 3, 2005, Level 3 Communications, LLC (Level 3), filed a petition
with the Public Utility Commission of Oregon (Commission) requesting arbitration of
an interconnection agreement (ICA) with Qwest Corporation (Qwest), pursuant to the
Telecommunications Act of 1996 (the Act). Qwest responded to the petition on June 28,
2005.

Several prehearing conferences were convened in this matter to exchange
information, resolve discovery disputes, and discuss various procedural and substantive
issues. The evidentiary hearing was held on August 29-30, 2006, in Salem, Oregon.
Post-hearing briefs were filed by the parties on October 11 and October 31, 2006.

The Arbitrator issued a decision on February 13, 2007. Level 3 filed
exceptions to the Arbitrator’s Decision on February 23, 2007. On the same date, Qwest
submitted comments regarding the decision, supporting certain aspects of the decision
and opposing others.

Motion for Oral Argument

On February 20, Level 3 filed a letter stating that it intended to file
exceptions to the Arbitrator’s Decision. It further indicated that it would request oral
argument before the Commission on its exceptions.
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On February 28, 2007, Qwest filed a letter indicating uncertainty
regarding the status of Level 3’s letter and objecting to oral argument in this docket.
On March 1, 2007, Level 3 confirmed that its February 20 letter was intended to serve
as a motion. Level 3 disagrees with Qwest’s objections to oral argument.

The Commission is fully apprised of the issues and policy consequences
associated with its decision in this matter. Oral argument would not provide us with
substantial assistance. Level 3’s request for oral argument is therefore denied.

Statutory Authority

The standards for arbitration are set forth in 47 U.S.C. §252(c):

In resolving by arbitration under subsection (b) any open
issues and imposing conditions upon the parties to the
agreement, a State commission shall--

(1) ensure that such resolution and conditions meet the
requirements of section 251, including the regulations
prescribed by the [Federal Communications]
Commission pursuant to section 251;

(2) establish any rates for interconnection, services, or
network elements according to subsection (d); and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

Exceptions to Arbitrator’s Decision

Both Level 3 and Qwest filed exceptions or comments to the Arbitrator’s
Decision. Level 3 challenges various aspects of the Arbitrator’s resolution of open issues
relating to VNXX traffic and the proposed combination of traffic on interconnection
trunks. Qwest supports the Arbitrator’s resolution on all but one VNXX issue, but
challenges the Arbitrator’s refusal to resolve issues related to Voice over Internet
Protocol (VoIP). We address each party’s argument separately and identify the issues
using the parties’ numbering system.
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Level 3 Exceptions1

Issue 3 – VNXX Arrangements.

A significant portion of the Arbitrator’s Decision is devoted to the issue of
VNXX traffic. Among other things, the Arbitrator found:

• State regulatory commissions are authorized to define local calling
areas;

• In Oregon, the Commission has historically rated telephone calls as
“local” or “interexchange” based on the physical [or geographical]
location of the parties to the call;

• The Commission’s call rating policy is consistent with the definition of
“local” and “interexchange” traffic recently articulated by the United
States Court of Appeals for the Ninth Circuit (Ninth Circuit) and other
federal Circuit Courts;

• The Commission’s definition of VNXX and classification of VNXX as
interexchange traffic are consistent with recent decisions rendered by
the First, Second and Ninth Circuits;

• State regulatory commissions are authorized to prohibit VNXX
arrangements, and;

• The Commission has prohibited VNXX arrangements in Oregon.

Based on the record in this case, the Arbitrator recommended that the
Commission grant a limited exception to its ban on VNXX. Three factors were critical to
the Arbitrator’s Decision: First, changes in technology used to provision dial-up Internet
service now require interexchange calls between the Internet customer’s location and
the location of the equipment used to process Internet service provider (ISP) functions.
Second, imposing access charges on dial-up Internet traffic is unlikely to produce
significant access revenues because users are unwilling to pay toll rates to access
the Internet. Third, the transport cost concerns typically associated with VNXX
arrangements are mitigated by Level 3’s agreement to pay for transporting VNXX-
routed ISP-bound traffic from the local calling area where the Internet call originated
to Level 3’s media gateway where ISP functions are performed.

1 Level 3 states that it does not waive objections to any aspect of the Arbitrator’s Decision that rejects
Level 3’s proposed resolution of any issue. This is a novel approach to filing exceptions, and one that is
decidedly unhelpful. We confine our discussion in this order to the exceptions actually raised by Level 3.
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The Arbitrator’s proposal to allow Level 3 to offer VNXX numbers
includes the following conditions:

1. Level 3 may make VNXX number assignments only for the purpose
of assigning numbers to ISP customers to facilitate the exchange of dial-up ISP-bound
traffic;

2. Level 3 must assume responsibility for paying all of the costs
associated with transporting VNXX-routed ISP-bound traffic from its primary and
secondary points of interconnection in Oregon to its media gateway. The Arbitrator
reasoned that, because this traffic is both interexchange and interstate in nature, the
compensation paid by Level 3 to Qwest should be based on the transport rates set forth
in applicable Qwest tariffs, rather than the TELRIC rates proposed by Level 3.

3. The Commission should establish a compensation rate of zero cents per
minute for VNXX-routed ISP-bound traffic terminated by Qwest, subject to later true-up
by the Federal Communications Commission (FCC). In reaching this decision, the
Arbitrator recognized that VNXX-routed ISP-bound traffic is not included in the interim
compensation regime established for ISP-bound traffic in the FCC’s ISP Remand Order,2

as well as continuing uncertainty surrounding the appropriate regulatory treatment for
this traffic.

Level 3 advances several exceptions to the Arbitrator’s Decision regarding
VNXX:

Level 3 Exception No. 1. Level 3 contends that VNXX does not violate
guidelines and industry norms governing the assignment of numbering resources. It
further contends that the Commission’s authority to administer numbering resources does
not create any authority to ban VNXX. Level 3 points out that other states, including
California, “have approved VNXX arrangements in one form or another.”

Commission Decision. We are not persuaded by this argument. As the
Arbitrator points out, the Commission’s authority to administer numbering resources and
to ban the provision of VNXX service have been affirmed by the FCC and the federal
Circuit Courts. Furthermore, the Arbitrator correctly observes that the Commission
has repeatedly held that VNXX number assignments violate the long-standing Oregon
regulatory policy of requiring that customers using an NXX prefix must be located in
the same local calling area for which the NXX has been established. Order No. 06-190,
recently entered in docket ARB 671, unequivocally states that “VNXX arrangements are
prohibited in Oregon.”

2 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, Intercarrier Compensation for ISP-bound Traffic, Order on Remand and Report and Order, 16 FCC
Rcd. 9151, CC Docket No. 01-92, FCC 01-131, rel. April 27, 2001, remanded sub nom, WorldCom Inc. v.
FCC, 288 F.3d 429 (D.C. Cir. 2002), reh’g en banc denied (D.C. Cir. Sept. 24, 2002), cert. denied, 538
U.S. 1012 (May 5, 2003). (ISP Remand Order)
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The fact that other jurisdictions may have approved VNXX arrangements
to some extent does not undermine our confidence that the call rating policies established
in Oregon are reasonable and appropriate. We acknowledge that some states have
decided that calls should be rated based on the NXX assigned to the calling parties, rather
than upon the actual locations of those parties, and consequently treat VNXX calls as
“local.” But the fact is that VNXX traffic is not local, but rather is interexchange traffic
for which access charges would normally be applied under the current regulatory regime.
As the Arbitrator points out, the “interexchange” nature of VNXX traffic has been
confirmed by the FCC and at least three different federal Circuit Courts of Appeal.

Level 3 Exception No. 2. Level 3 also maintains that the Arbitrator
incorrectly concluded that Level 3’s Competitive Provider Certificate of Authority
prohibits the VNXX number assignments at issue in this docket.

Commission Decision. This argument is also without merit. As the
Arbitrator observes, the Commission has explicitly held that VNXX number assignments
– that is, assigning the same NXX to customers located in different local calling areas –
constitute a violation of Conditions 7 and 8 of the standard certificate of authority issued
to all competitive providers in Oregon, including Level 3. See Order Nos. 04-504 and
06-190.

As a practical matter, Level 3’s argument regarding this issue is negated
by the Arbitrator’s proposal to waive the conditions in Level 3’s certificate of authority
and thereby allow Level 3 to assign VNXX numbers to ISP customers. The exception
to the ban on VNXX arrangements proposed by the Arbitrator acknowledges the
technological changes in the provision of dial-up Internet service that have taken place
since the FCC issued its ISP Remand Order in 2001, as well as consumer resistance to
paying toll charges to access the Internet. At the same time, the decision provides
reasonable assurance that Qwest’s ratepayers will not have to absorb costs caused by
Level 3’s ISP customers and their Internet subscribers. Based on the record in this case,
we agree that Level 3 should be permitted to assign VNXX numbers to ISP customers
to facilitate the exchange of dial-up Internet traffic subject to the conditions we have
established.

Level 3 Exception No. 3. Level 3 next contends that it was unreasonable
for the Arbitrator to require Level 3 to pay the applicable tariff rate, rather than the
TELRIC rate, for facilities used to transport VNXX-routed ISP-bound traffic from
the Internet caller’s local calling area to Level 3’s Seattle media gateway where ISP
functions are performed. In support of its claim, Level 3 emphasizes that the Ninth
Circuit’s recent decision in Verizon California v. Peevey, et al.3 approved a California
PUC (CPUC) decision allowing a CLEC to pay TELRIC rates to compensate the ILEC
for call origination costs associated with the transport of VNXX traffic.

3 Verizon California v. Peevey, et al., 462 F.3d.1142 (CA 9. September 7, 2006) (hereafter Peevey).
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Commission Decision. In Peevey, the Court upheld the CPUC’s decision
to treat VNXX traffic as local for call rating purposes. The Court found that the decision
was “not without rationale,” based on factors articulated by the CPUC in support of its
call rating policy. At the same time, the Court upheld the CPUC’s determination that
VNXX traffic was “interexchange” for purposes of imposing call origination charges
on such traffic.4 Although the Court’s decision does not discuss the transport prices
incorporated in the call origination charges approved by the CPUC, a copy of the
CPUC’s decision attached to Level 3’s exceptions appears to indicate that the facilities
used to transport VNXX traffic should be priced at TELRIC-based unbundled network
element (UNE) rates.

Notwithstanding the CPUC’s decision, we do not agree with Level 3 that
TELRIC rates should apply to the transport of the interexchange/interstate VNXX traffic5

at issue in this case.6 Pursuant to the Act, the FCC has determined that CLECs should
pay TELRIC prices for interconnection and unbundled elements “for the transmission
and routing of telephone exchange service and exchange access.”7 TELRIC rates do not
apply to facilities used to transport interexchange/interstate VNXX-routed ISP-bound
traffic. Indeed, had we not already prohibited VNXX, that traffic would properly be
subject to access charges. Accordingly, we agree with the Arbitrator that Level 3 should
pay the applicable tariff rate for interexchange/interstate trunks used to transport VNXX-
routed ISP-bound traffic from the Oregon local calling areas where ISP calls originate to
Level 3’s media gateway where ISP functions are performed.

4 The CPUC recognized that the principle of cost causation “would be violated if the Commission
allowed competitors to avoid paying for transport over another carrier’s network in order to long haul
interexchange traffic terminated in disparate rate centers. To allow such long haul transport without
transport compensation would be unfair for the ILEC, which bears the cost of its transport network.
Further, such a policy in regards to VNXX, once widely adopted by the CLEC industry would potentially
result in a shift in the cost of such transport to local exchange subscribers rather than to the subscribers
of VNXX service which is the beneficiary of the foreign exchange like service.” In the Matter of VNXX
California, Inc., Petition for Arbitration with Pac-West Telecomm, Inc., Decision 03-05-075 (CPUC,
May 22, 2003). In Peevey, the Court also agreed with the CPUC that, because VNXX is interexchange
traffic, the FCC’s reciprocal compensation rules, including §51.703(b), do not apply. Peevey at 1157.

5 As the Arbitrator observes, Level 3’s VNXX-routed ISP-bound traffic is both interexchange and interstate
in nature, because it is transported from local calling areas in Oregon to Level 3’s media gateway in Seattle,
Washington. In addition, the FCC has found that ISP-bound traffic is interstate in nature.

6 The CPUC’s decision does not explain why TELRIC rates are appropriate for interexchange VNXX
traffic. We can only presume that it is predicated on the CPUC’s policy of treating VNXX as local for
call rating purposes. In Oregon, however, VNXX is considered interexchange traffic for all purposes.

7 See, e.g., 47 U.S.C. §§251(c)(2)(A), 251(c)(3), and 251(d)(1); First Report and Order, Implementation of
the Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd. 15499 (August 8,
1996) (“Local Competition Order”), aff’d in part and rev’d in part, Iowa Utils. Bd. v. FCC, 525 U.S. 1133
(1999), at ¶28.
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Level 3 Exception No. 4. Level 3 also alleges that the Arbitrator erred by
rejecting Level 3’s request that it receive $.0007/minute for terminating VNXX-routed
ISP-bound traffic. Specifically, the Arbitrator found that the $.0007/minute terminating
compensation rate established by the FCC in its ISP Remand Order applies only to
“local” ISP-bound traffic; that is, where the ISP’s facilities are located in the same local
calling area as the end-user originating the dial-up Internet call. The Arbitrator therefore
concluded that Level 3 was not eligible for the $.0007/minute rate. Because the FCC has
not established a terminating compensation rate for VNXX-routed ISP-bound traffic, and
the continuing uncertainty regarding the regulatory treatment of that traffic, the Arbitrator
found that Level 3 should receive a rate of zero cents per minute subject to later true-up
by the FCC when it addresses this issue in its Intercarrier Compensation proceeding. If
the issue is not decided in that proceeding, the parties are instructed to petition the FCC
for resolution of the matter.

Commission Decision. Notwithstanding Level 3’s protestations to the
contrary, we concur with the Arbitrator that the $.0007/minute terminating compensation
rate does not apply to VNXX-routed ISP-bound traffic. As we explained in Order
No. 06-037 entered in docket IC 12, and as subsequently determined by the First,
Second, and Ninth Circuits, the $.0007/minute compensation rate established in the
FCC’s ISP Remand Order applies only to “local” ISP-bound traffic, and does not
encompass VNXX-routed ISP-bound traffic. To date, the FCC has not addressed what
terminating compensation rate, if any, should apply to VNXX-routed ISP-bound traffic.

Furthermore, we conclude that this Commission is not authorized
to approve the $.0007/minute rate proposed by Level 3 – or any other intercarrier
compensation rate for that matter – for terminating VNXX-routed ISP-bound traffic.
In the ISP Remand Order, the FCC determined that ISP-bound traffic is interstate, and
preempted state authority to determine intercarrier compensation for ISP-bound traffic.8

While compensation for VNXX-routed ISP-bound traffic was not addressed in the ISP
Remand Order, it is nevertheless interstate traffic subject to FCC jurisdiction. The
United States Court of Appeals for the Second Circuit (Second Circuit) addressed this
issue in Global NAPs, Inc. v. Verizon New England, Inc., et. al:

In the present case, the [Vermont Public Service] Board
made no attempt to set rates or charges for virtual NXX
service. Rather, it prohibited virtual NXX altogether. By
so doing, the Board narrowly sidestepped encroachment
on the FCC's jurisdiction to set rates on interstate
communications.9

8 ISP Remand Order at ¶82.

9 Global NAPs, Inc. v. Verizon New England, Inc., et. al, 454 F.3d 91, 102, ftn. 10 (CA 2 July 5, 2006)
(hereafter Global NAPs II). Only the Second Circuit appears to have directly addressed the issue of
whether states may set intercarrier compensation rates for terminating interexchange VNXX-routed
ISP-bound traffic. In Peevey, the Ninth Circuit let stand the CPUC’s decision to require reciprocal
compensation for VNXX, but that decision was based on the CPUC’s policy of treating VNXX as local
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Thus, while we acknowledge that some jurisdictions have approved the
$.0007/minute terminating compensation rate for VNXX-routed ISP-bound traffic, we do
not believe those decisions are consistent with the current state of the law regarding this
issue.

Because the FCC has not established a terminating compensation rate for
VNXX-routed ISP-bound traffic and because we lack authority to do so, we must modify
that portion of the Arbitrator’s Decision that establishes a “zero rate” subject to later true-
up by the FCC. Even though the “zero rate” does not involve any compensation, it is
nevertheless technically a “rate” that is beyond our authority to prescribe. The same
rationale applies to the “true-up” aspect of the Arbitrator’s Decision. In effect, requiring
a true-up establishes that compensation be paid for VNXX traffic retroactive to the date
the ICA takes effect. In our view, only the FCC has the authority to determine when a
terminating compensation rate for VNXX traffic, if any, should take effect. Accordingly,
we modify that portion of the Arbitrator’s Decision to provide that the Commission will
not establish a compensation rate for terminating VNXX-routed ISP-bound traffic. Like
the Arbitrator, we contemplate that the FCC will consider this matter in its pending
Intercarrier Compensation proceeding. However, to the extent that Level 3 seeks more
prompt resolution, we have no objection to Level 3 filing an immediate petition with the
FCC.

Issue 3 – Qwest Communications Corporation (QCC).

Qwest Communications Corporation (QCC), a Qwest subsidiary, is one
of Level 3’s primary competitors in the provision of dial-up Internet service. During the
course of the proceeding, Level 3 argued that discrimination would result if its VNXX
proposals were not adopted and QCC was nevertheless allowed to continue providing its
“Wholesale Dial” service to ISPs.

The Arbitrator addressed QCC’s operations on pages 22-24 of his
decision. Although the Arbitrator found that certain aspects of QCC’s operation might
merit further investigation, he concluded that this arbitration docket was not the proper
forum in which to conduct such an inquiry. Furthermore, the Arbitrator found that the
record was insufficient to resolve the issues relating to Level 3’s allegations.

Level 3’s Exception. Notwithstanding the Arbitrator’s Decision to allow
Level 3 to provide VNXX service to ISPs, Level 3 asserts that the restrictions imposed
on its use of VNXX arrangements unjustly discriminate in favor of QCC. In particular,
Level 3 contends that QCC’s operations violate the Commission’s long-standing
prohibition on the provision of foreign exchange (FX) service. Level 3 contends that
“the only fair way to deal with this issue is to deal with it for all carriers at the same
time.”

for call rating purposes. Peevey at 1157-1158. The Ninth Circuit did not specifically address state
authority to impose terminating compensation rates on interexchange/interstate VNXX-routed ISP-bound
traffic. To the contrary, it observed that the ISP Remand Order preempts “state authority to address
compensation for ISP-bound traffic.” Id. at 1158.
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Commission Decision. The Commission agrees with the Arbitrator that
this docket is not the proper forum in which to consider Level 3’s allegations regarding
QCC’s operations.10 The sole purpose of this proceeding is to arbitrate an ICA between
Qwest and Level 3, not to prosecute a complaint action against a non-party. In addition
to the Arbitrator’s concerns regarding the sufficiency of the record, Level 3’s proposal, if
adopted, would deprive QCC of due process of law.

Issue 2 – Combining Traffic on Interconnection Trunks.

The Arbitrator rejected Level 3’s proposed contract language that would
have allowed it to combine all types of traffic, including switched access traffic, on local
interconnection (LIS) trunks. Instead, the decision adopts Qwest’s proposed language,
which allows Level 3 to combine all traffic types on a single trunk group, but only if
Feature Group D trunks are used.

Level 3 Exception. Level 3 provides transport and tandem switching
of its own interexchange traffic as well as the interexchange traffic of other IXCs.
According to Level 3, Qwest’s proposed Section 7.2.2.9.3.1 adopted by the Arbitrator
treats third-party IXC traffic routed through Level 3’s tandem as “jointly provided
switched access” that may be transported over LIS trunks to Qwest end offices for
termination to end-user customers. Level 3 asserts that when it “switches inbound long
distance traffic to the destination Qwest end office, Level 3 is providing terminating
tandem switched access service, and that traffic meets the agreement’s definition of
jointly provided switched access.”

Level 3 argues that Qwest’s contract language is discriminatory because it
does not permit Level 3’s IXC traffic to be routed from its tandem to Qwest’s end offices
over LIS trunks, effectively preventing Level 3 from competing with Qwest for tandem
switching and termination of long distance traffic. Level 3 requests that the Arbitrator’s
Decision be revised to “allow all inbound long distance traffic that Level 3 tandem-
switches to be routed to Qwest by means of LIS trunks to appropriate Qwest end offices.”

Commission Decision. We reject Level 3’s claim for the following
reasons:

First, Level 3 does not identify where this argument was raised in the
proceedings below. It is not mentioned in the testimony and exhibits referenced on the
Joint Matrix. That document is supposed to include all testimony and exhibits supporting
the parties’ positions on the disputed issues. In addition, there is no mention of this claim
in the briefs filed by Level 3 or in the transcript of the hearings in this matter. As a result,
we can only conclude that Level 3 is advancing a new claim in opposition to Qwest’s

10 With respect to Level 3’s claim that QCC violates the Commission’s prohibition on FX service, we note
that Qwest’s tariff specifically allows a PRS facility to “be provided from a foreign central office or foreign
exchange” and that direct inward/outward dialing is available. See P.U.C. Oregon No. 33, Exchange and
Network Services, Section 14 (Integrated Services Digital Network), Subsection 14.3.1 (Primary Rate
Service), Original Sheets 32-33.
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contract language. Level 3 had a full and fair opportunity to raise this argument at an
earlier stage of the proceeding. Allowing it to make new claims in its exceptions not
only undermines the arbitration process, it is patently unfair to Qwest who has not been
afforded an opportunity to respond.

Second, we concur with the Arbitrator’s analysis of this issue. The
Arbitrator cited eight reasons why Level 3’s proposed contract language should not be
adopted. We agree with those conclusions, particularly the finding that the Commission
should not permit all types of traffic to be combined on LIS trunks without a more
comprehensive discussion of how other carriers and customers might be affected. We
agree with the Arbitrator that such a discussion should take place in the context of an
industry forum or generic investigation, not in an arbitration where only the interests
of the parties to the ICA are fully represented. We stand ready to assist with industry
discussions or to consider opening a generic investigation.

Third, we question the validity of Level 3’s claim that tandem switching
its own interexchange traffic constitutes jointly provided switched access for which local
interconnection facilities – i.e., LIS trunks – should be provided.11 Jointly provided
switched access is a type of exchange access service whereby two local exchange carriers
jointly provide an IXC with access to telephone exchange services or facilities for the
purpose of originating or terminating toll services. To participate in jointly provided
switched access service, a carrier must function as a local exchange carrier.12 A
telecommunications carrier seeking interconnection solely for the purpose of
terminating its own interexchange traffic is not offering exchange access, but
rather is only obtaining exchange access for its own traffic.13

Qwest Comments

Issue 3 – VNXX Arrangements – Call Origination Charges.

As noted above, the Arbitrator’s Decision requires Level 3 to pay the
applicable tariff rate for the transport costs that Qwest incurs.

Qwest Comments. Qwest comments that the Arbitrator’s Decision goes
part way to ensuring that dial-up ISP customers bear the costs of providing dial-up
service but does not compensate Qwest for the origination costs that it incurs.

11 Level 3 does not cite any authority in support of this proposition.

12 In order to function as a local exchange carrier, Level 3 would need to have local end-use customers to
whom Level 3 provides dial tone services. ISPs served pursuant to Level 3’s VNXX arrangements are not
local customers.

13 Local Competition Order at ¶191.
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Commission Decision. The principal reason Qwest’s origination costs
were not addressed by the Arbitrator is that there is no evidence in the record regarding
those costs. Also, without information concerning the magnitude of those costs, we
cannot tell whether the total cost burden imposed on Level 3’s VNXX traffic would
approximate access charge levels. Qwest has indicated that it does not seek to impose
full access charges on Level 3’s VNXX traffic. As it stands, we believe that the
transport cost rates approved by the Arbitrator provide Qwest with a reasonable level
of compensation pending a more comprehensive evaluation of this issue by the FCC.

Issue 3 – VNXX Arrangements – QCC.

As noted above, the Arbitrator’s Decision discusses the “Wholesale Dial”
service provided by Qwest’s QCC subsidiary to ISPs. Unlike Level 3, QCC provisions
this service as an ISP rather than a CLEC. In this capacity, it purchases two tariffed
services from Qwest. The first is Primary Rate Service (PRS, also known as PRI
service), a local exchange service that QCC purchases out of Qwest’s local exchange
tariff. The second service is private line transport from each local calling area in which
QCC buys PRS to the location of QCC’s Network Access Server, which performs the
IP-TDM/TDM-IP functionality for QCC. In provisioning its service in this manner, QCC
pays business local exchange rates in the local calling area where calls are originated, and
it pays retail rates for its transport to deliver the traffic to the LCA where its Network
Access Server is located.14

The Arbitrator did not conclude that QCC’s operations were improper,
but questioned whether QCC qualified for the FCC’s ESP exemption, which entitles it to
purchase local exchange service. In particular, the Arbitrator noted that, aside from the
purchase of the PRI and private line services, QCC did not appear to maintain an actual
physical presence in the local calling areas where it offers service. Because QCC’s
service is provided in apparent contradiction to Qwest’s claim that such an actual physical
presence is required to qualify for the ESP exemption,15 the Arbitrator indicated that the
Commission might want to investigate the issue in another proceeding.

Qwest Comments. In its comments, Qwest insists that there is “nothing
questionable about QCC’s ESP status, nor is there anything in the record that the service
configuration used to provision QCC’s Wholesale Dial fails to comply with the ESP
exemption.”

Commission Decision. In our view, only the FCC can decide whether
QCC’s operations fall within the parameters of the ESP exemption. To the extent Level 3
contends that QCC does not qualify for the exemption, it should bring the matter to the
FCC for resolution.

14 Qwest Exhibit/37, Brotherson/6-9; Tr. Vol. II at 34-40.

15 For example, Qwest advocated that, in order for VoIP providers to qualify for the ESP exemption, they
must establish a point of presence in each local calling area. Qwest Opening Brief at 35.
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Issue 3 – VNXX Arrangements – Terminating Compensation Rate.

As noted above, the Arbitrator’s Decision established a zero compensation
for terminating VNXX traffic, subject to later true-up by the FCC.

Qwest Comments. Qwest opposes the true-up provision in the Arbitrator’s
Decision. It emphasizes, among other things, that true-up provisions impose a heavy
administrative burden on both parties, particularly given the fact that the FCC often takes
years to render its decisions.

Commission Decision. For the reasons discussed above, we agree that
the Commission does not have authority to establish terminating compensation rates for
ISP-bound traffic, including VNXX-routed ISP-bound traffic. Since the proposed true-up
provision represents a “rate” in our opinion, it cannot be adopted.

Issue 16 – VoIP Traffic.

During arbitration, Level 3 and Qwest identified a number of disputed
issues relating to VoIP service. The disputes relate primarily to the definition and
classification of VoIP, as well as the intercarrier compensation appropriate for such
traffic. The Arbitrator pointed out that these issues are currently pending before the
FCC in its IP-Enabled Services Proceeding, and, more importantly, that the FCC has
clearly stated that it intends to take the lead in establishing a comprehensive regulatory
framework for IP-enabled services, including VoIP. Accordingly, the Arbitrator
declined to address the disputed issues relating to VoIP service.

Qwest Comments. Qwest states that the Commission should resolve
VoIP issues. It points out that VoIP traffic is currently being exchanged and that the FCC
may not resolve issues relating to this traffic any time soon. It contends that the states
have authority to address these matters and points out that both the Arizona and Iowa
commissions have adopted Qwest’s contract language.

Commission Decision. The Commission agrees with the reasons cited by
the Arbitrator for not addressing VoIP issues. With due respect to the other jurisdictions
who have taken on this task, we are persuaded that the FCC has unequivocally indicated
its intention to take the lead in resolving VoIP issues. We are confident that the FCC will
resolve these matters soon. In the interim, we agree with the Arbitrator that Level 3 and
Qwest should negotiate reasonable interim arrangements for the exchange of this traffic.

Issue 20 – Signaling Parameters.

The Arbitrator did not decide Disputed Issue 20 (Section 7.3.8, Signaling
Parameters) on the ground that it was a VoIP issue.




































































































