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ENTERED 11/20/06

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 747

In the Matter of BEAVER CREEK
COOPERATIVE TELEPHONE
COMPANY’s Petition for Arbitration
of the terms, conditions, and prices for
interconnection and related arrangements
with QWEST CORPORATION.

)
)
)
)
)
)

ORDER

DISPOSITION: ARBITRATOR’S DECISION ADOPTED AS MODIFIED

On May 3, 2006, Beaver Creek Cooperative Telephone Company
(Beaver Creek or BCT) filed a petition with the Public Utility Commission of Oregon
(Commission) requesting arbitration of an interconnection agreement (ICA) with
Qwest Corporation (Qwest) pursuant to the Telecommunications Act of 1996 (the Act).
A proposed interconnection agreement was affixed to the petition as Appendix A.

Qwest responded to the petition on May 30, 2006. A prehearing conference
was held on June 20, 2006. At the conference, a procedural schedule was adopted, which
was later modified by a Ruling of the Arbitrator on July 13, 2006. The Arbitrator issued a
Protective Order on July 31, 2006. By joint letter of August 8, 2006, the parties waived their
right to hearing. By Ruling of August 9, 2006, the Arbitrator granted the joint motion by
the parties to waive the hearing, accept certain testimony and evidentiary material into the
record and adopt a schedule for the submission of briefs. The parties filed Opening Briefs
on September 8, 2006, and Reply Briefs on September 22, 2006.

The Arbitrator’s Decision was issued on October 20, 2006, and an Erratum
thereto, solely to correct the name of one of the parties, was issued on, November 6, 2006.
On November 6, 2006, Beaver Creek filed Comments on the Arbitrator’s Decision
(Comments), while Qwest did not. Thus, the Commission addresses only the Comments
of BCT.

Statutory Authority

The standards for arbitration are set forth in 47 U.S.C. §252(c):

In resolving by arbitration under subsection (b) of this section
any open issues and imposing conditions upon the parties to the
agreement, a State commission shall—
(1) ensure that such resolution and conditions meet the

requirements of section 251 of this title, including the
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regulations prescribed by the [Federal Communications]
Commission (FCC) pursuant to section 251 of this title;

(2) establish any rates for interconnection, services, or network
elements according to subsection (d) of this section; and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

Legal and Regulatory Background

The interpretation of Sections 251 and 252 of the Act, which concern how
parties negotiate an ICA, and their application via the rules promulgated by the FCC have
been the subject of virtually continuous litigation since the legislation was passed almost a
decade ago. With each Appellate and Supreme Court decision, prior FCC rules and their
interpretations have been struck down or modified in whole or in part and new rules adopted
in an attempt to satisfactorily comply with the later Court rulings. The most significant
rulings affecting the current state of federal law and regulation, which the Commission is
required to utilize in fulfilling its statutory obligations under the Act, are the Triennial
Review Order (TRO)1 and the Triennial Review Remand Order (TRRO).2 As a former Bell
Operating Company (BOC), Qwest is also bound by the requirements of Section 271 of the
Act, and the Arbitrator is obliged to be cognizant of federal rules and regulations and judicial
opinions related thereto in the arbitration process.

Factual Background

The Oregon City and Beavercreek exchanges are contiguous and are both
within the Portland Extended Area Service (EAS) area. Qwest is the incumbent local
exchange carrier (ILEC) in the Oregon City exchange and in contiguous and non-contiguous
exchanges throughout the Portland Metropolitan Area.

Within the Beavercreek telephone exchange, BCT is an ILEC pursuant
to Section 251(h) of the Act and is authorized to provide local exchange service as a
cooperative within the meaning of ORS 759.025(2).3 BCT is also a competitive local
exchange carrier (CLEC) in Qwest’s Oregon City exchange and has had an ICA with
Qwest and its predecessor entity since 1996. The subject matter of this Arbitration
proceeding is the negotiation of a new ICA between Qwest and BCT in its capacity as
a CLEC in the Oregon City exchange.

1 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd.
16978 (2003, affirmed in part and reversed and vacated in part, United States Telecom Association v. FCC, 359
F.3d 554 (D.C. Cir. 2004) (“USTA II”).
2 Order on Remand, In the Matter of Review of Unbundled Access to Network Elements, Review of Section 251,
Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, WC Docket No. 04-
313 (FCC rel. February 4, 2005).
3 See generally ORS Chapter 62. Although the Public Utility Commission of Oregon (Commission) lacks full
regulatory authority over cooperatives, several statutes subject cooperatives to the Commission’s authority for
specific purposes. Among these statues are ORS 759.225 and ORS 759.220, which, together, treat cooperatives
like telecommunications utilities subject to Commission authority for purposes of regulating the terms and
conditions of “through services.”



ORDER NO. 06-637

3

ILEC-to-ILEC and ILEC-to-CLEC intercarrier compensation and
interconnection arrangements are governed by markedly different historical practices,
statutes and rules.4 Nevertheless, the structure and operations of BCT are purposely
integrated to the greatest possible level. 5 Only the Commission’s rules, which BCT has
consistently opposed, continue to prevent it from integrating the operations entirely.6

1. BCT’s Allegations of Bias on the Part of the Arbitrator Presiding in
the Case.

BCT asserts that the Arbitrator did not give fair and unbiased consideration to
the issues raised by BCT. In support of this assertion, BCT cites the following passage from
page 10 of the Decision in the following manner:

In this instance, Qwest asserts, and BCT does not deny, that for
whatever reason, it is not observing the terms of its current
agreement with respect to the transport of BCC-originated
traffic over its LIS trunks. BCT has asked the Commission to
reward this behavior by assuming that traffic is in balance with
Qwest, even as the BCC traffic, by being routed as BCI traffic,
gets treatment that is better than that available to other CLEC
traffic for purposes of compensation…BCT’s proposed
contract language is another attempt to circumvent
requirements that the Commission has previously established.
(Emphasis provided by BCT.)

BCT then states that the above language shows bias against BCT that “is
obvious and unwarranted.”7 However, in its quote, BCT omits by ellipsis the following
passage which explains the Arbitrator’s basis for giving less weight to the credibility of
BCT’s proffered testimony and explanation:

If BCC traffic were routed over its LIS trunks, it would be easy
to determine whether or not the traffic was in balance, but BCT
refuses to do so. Qwest has expressed a willingness to adopt a

4 The exchange of local/EAS traffic between ILECs is generally governed by state commission rules, while
ILEC-CLEC arrangements for this type of traffic are pursuant to ICAs established, enforced and interpreted
under the Telecommunications Act of 1996 (the Act) and the federal and state rules related to the Act. In
Oregon, exchange of local/EAS traffic between ILECs is generally bill and keep. See Order No. 89-815.
5 BCT/1, Linstrom/5-6. “Q: Why did BCT choose to have its operations in Oregon City be part of its
cooperative activities? A: The founding members of BCT wanted BCT to serve all members of the cooperative
fairly and equitably. The management today still believes that BCT shall provide all services as a cooperative.
It is almost like asking why the sky is blue or why does it rain in Oregon. That is just the way it is.” Id., p. 5,
lines 1-6.
6 In the Matter of Amendments to Division 032 Rules relating to Telecommunications. Docket No. AR 365,
Order No. 00-068, entered February 8, 2000, appeals denied. Subsequent litigation on issues arising out of the
extent to which BCT sought to integrate its CLEC operations and its ILEC operations are summarized in
Qwest’s Opening Brief, p. 6, line 25 - p. 7, line 23.
7 Comments, p. 2.
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bill-and-keep compensation scheme if such rough balance is
found.

Next, BCT claims that “[t]he issue of BCT’s use of the LIS trunks under
the existing interconnection agreement (“ICA”) was not before the Arbitrator,”8 is untrue.
BCT Witness Linstrom raised and directly acknowledged (while seeking to excuse) BCT’s
non-compliance with the Commission’s Rules and the existing ICA when he testified as
follows:

BCT sends traffic to Qwest over the non-LIS trunks. BCT is
not willing to use the LIS trunks because they have proven to
be unreliable. On several occasions, those trunks have gone
out of service.

I suppose that the fact that there is traffic on LIS trunks that
should not be on those trunks and traffic on the non-LIS trunks
that should not be on those trunks underscores Ms. Cederberg’s
Testimony that it is difficult to separate traffic. On the other
hand, it undercuts Qwest’s argument that it is absolutely
necessary to separate Oregon City related traffic onto LIS
trunks, since Qwest cannot do that itself.9

The Arbitrator observed that BCT had stated that it knowingly refused to send
traffic over LIS trunks, even though its existing agreement clearly required it and that the
proposed ICA language would perpetuate that non-compliance with standard interconnection
practices.

Next, BCT states: “the Arbitrator’s conclusion that the use of bill and keep
would produce ‘treatment that is better than that available to other CLEC traffic for purposes
of compensation’ ignores the many, many ICAs that exist between Qwest and CLECs that
use bill and keep.” BCT claims that is yet another indication of bias.10

However, BCT again omits the key part of the sentence preceding its quote:
“BCT has asked the Commission to reward this behavior by assuming that traffic is in
balance with Qwest, even as the BCC traffic, by being routed as BCI traffic, gets….”11 The
sentence does not mention a preference for any billing formula, but focuses on the unique

8 Id. p. 2. BCT also claims to show Arbitrator bias by referencing Footnote 42 of the Decision: “It almost
seems like the Arbitrator is disappointed that he cannot sanction BCT over an issue that is not even before
the Arbitrator.” (Id., p. 3.) The footnote reads in its entirety as follows: “Findings and conclusions leading to
Commission action relating to allegations that BCT may be acting in violation of its existing ICA are beyond
the scope of this arbitration; such allegations are properly raised in the context of a complaint proceeding.”
Clearly, its purpose is to explain, for the purposes of appellate review, the legal bases for the apparent
inefficiency of the administrative process to deal with all matters between litigants in a single proceeding
as is often done in judicial proceedings.
9 BCT/8, Linstrom/2, ll. 5-8, Linstrom/2, l. 22-Linstrom/3, l.4.
10 Comments, p. 4.
11 Decision, p. 10.



ORDER NO. 06-637

5

circumstances of BCT’s purposeful routing of BCI traffic over BCC trunks. BCT thus
distorts the Arbitrator’s actual conclusions.

Next, BCT cites the Arbitrator’s statement “Only the Commission’s rules,
which BCT has consistently opposed, continue to prevent it from integrating the operations
entirely.” BCT asserts that “This language has the connotation that somehow BCT’s actions
are improper.”12 We disagree. The Arbitrator’s Decision summarized statements made by
BCT that were already in the record.

Decision. The Arbitrator’s findings and conclusions are based on the record
and are adopted. BCT’s allegations of unfairness and bias on the part of the Arbitrator are
without merit and are rejected.

2. BCT’s Assertion that the Arbitrator erred in failure to adopt “bill and
keep” as a permissible form of reciprocal compensation.

BCT states as follows:

The Arbitrator describes BCT’s proposal of the use of bill
and keep as affording BCT’s competitive traffic of obtaining
‘treatment that is better than that available to other CLECs’
traffic for the purpose of compensation.’ That is a statement
entirely without fact. In the record in this case are [sic] a list of
interconnection agreements between Qwest and other CLECs
that use bill and keep. BCT’s proposal would do no more than
what Qwest has entered into with other CLECs.13

As noted above, the Arbitrator did not state that bill and keep was an
inappropriate means of compensation. The Decision notes that, unlike other CLECs, BCT
has the opportunity to route all of its originating CLEC traffic over ILEC trunks, which
arrangement provides benefits including the avoidance of the measurement of the relative
balance of traffic that forms the basis of bill-and keep. The Arbitrator found that Qwest “is
willing to adopt a bill-and-keep arrangement if it can be verified that BCC is originating
approximately the same volume of non-transit local/EAS traffic.”14 The Arbitrator made no
findings that bill and keep is an inappropriate compensation arrangement.

Decision. The Arbitrator did not assert that bill and keep is an inappropriate
means of compensation. The Arbitrator’s findings on this issue are adopted.

12 Comments, p. 4.
13 Id., p. 5.
14 Decision, p. 9.
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3. BCT’s Assertion of Arbitrator Error in Analysis of the Issue of
Routing of Traffic

BCT asserts that there are two sets of issues regarding the routing of traffic
that the Arbitrator combined and discriminated against BCT by doing so.15

First, BCT notes that it originally proposed the separation of EAS/local traffic
from access traffic by the use of unique trunk numbers and, in noting BCT’s withdrawal of
its proposal, the Arbitrator used a tone that was somehow improper.

However, after doing diligent review of this issue, BCT felt
that the [proposal] would be more expensive than was
warranted. BCT notes that the Arbitrator characterizes BCT’s
diligent work on this issue in a sarcastic mode: ‘Late in the
game, BCT finally acknowledges this reality.’ (Arbitrator’s
Decision, p. 7.) BCT points this out as yet another example of
the evidence of bias in the Arbitrator’s Decision. The fact that
BCT was diligently pursuing issues should not be characterized
with sarcasm.16

The Arbitrator’s observations were neither sarcastic, nor biased. BCT offered
no independent “diligent review” of the issue in the record. Testimony was given by Qwest
Witness Cederberg analyzing the BCT proposal and explaining its burdens.17 In its Opening
Brief, after the closing of the record, BCT stated “In an ideal world, Qwest would put
local/EAS traffic over one trunk group and toll/access over a separate trunk group. BCT
believes this can be done.”18 Two weeks later, BCT acknowledged in its Reply Brief that
“it would not be reasonable to demand that Qwest implement those solutions at the present
time.”19

Discussion. There is no inference of bias in the Arbitrator’s Decision that
may be drawn by his description of the timing of BCT’s acknowledgement.

The second issue BCT describes as “the interplay between BCT and Qwest in
how they deliver traffic between each other.”20 BCT claims an inequity in treatment because
Qwest delivers both its own ILEC traffic and transits CLEC traffic to the Oregon City
exchange on one trunk group, while it opposes BCT sending both its CLEC and ILEC traffic
on one trunk group. While Qwest’s asserted reason—the difficulty in measuring CLEC
traffic for the purposes of reciprocal compensation—was accepted by the Arbitrator, “the
whole issue about the difficulty of measuring traffic goes away if bill and keep is used.”21

15 Comments, p. 7.
16 Id., pp. 7-8.
17 Qwest/2, Cederberg/10-13, filed July 14, 2006.
18 Opening Brief of Beaver Creek Cooperative Telephone Company, p. 13, filed September 8, 2006.
19 Reply Brief of Beaver Creek Cooperative Telephone Company, p. 13, filed September 22, 2006.
20 Comments, p. 8.
21 Id., pp. 8-9.
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BCT disagrees with the Arbitrator’s assessment that its proposals are
“wasteful and burdensome,” or at least no more so than Qwest’s, and claims that the
Arbitrator’s Decision is discriminatory because it requires BCT to separate traffic while
Qwest is free to commingle traffic. The Arbitrator’s conclusion is “factually wrong,
inconsistent with the record and inconsistent with past Commission decisions allowing bill
and keep….In addition, the Arbitrator’s Decision on this issue places BCT in an unwarranted
straightjacket.” By moving the point of interconnection (POI) to Portland so that BCT may
exchange traffic at Qwest’s tandem, LIS trunks will not be needed. Requiring the use of LIS
trunks prevents the relocation of the POI to Portland.22

Discussion. We find the Arbitrator’s findings and conclusions both
reasonable and supported by the record. BCT cites no cases reaching conclusions different
from those found in this case. Neither has it demonstrated legal error. The Arbitrator’s
findings and conclusions on this issue are adopted.

4. BCT’s Assertion of Arbitrator Error in his Findings on Transiting
Issues.

Finally, BCT claims that Qwest requires BCT to serve the same geographic
area that Qwest serves in order to be treated as a transiting carrier, but opines that Qwest
opposes BCT’s efforts to move its switch’s POI to the Pittock Building in Portland. Qwest
does not oppose BCT’s desire to have its CLEC operations interconnect in Portland; it
opposes the move for BCT’s ILEC operations. BCT states: 

 
The Arbitrator resolves this issue by making the following
statement: ‘Qwest cannot make the changes BCT proposes
without disrupting the agreements and the relationships they
embody [relationships with third party carriers].’ [Footnote
omitted.] The Arbitrator is completely mistaken. There is
nothing about third party traffic that affects the treatment of
BCT’s switch as a tandem switch.23

Discussion. As noted above in the discussion of prior issues, the Arbitrator’s
Decision contains statements critical to the findings and conclusions that BCT omits in its
quotation:

As described by Qwest,24 and not refuted by BCT, there exists
a complex web of regulations, tariffs and agreements that
govern the numerous relationships among carriers—other than
BCT—with whom Qwest interconnects and from whom Qwest
obtains transport compensation. Qwest cannot make the

22 Id., pp. 9-10.
23 Id., pp. 11-12.
24 Qwest/1, Freeberg/27-30.






























