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Interconnection Agreement Submitted
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TELEPHONE COMPANY, INC., d/b/a
TDS TELECOM

Interconnection Agreement Submitted
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Section 252(e) of the Telecommunications
Act of 1996. (ARB 714)
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FINAL ORDER

DISPOSITION: INTERCONNECTION AGREEMENTS APPROVED
AS MODIFIED

Procedural History. On January 12, 2006, Asotin Telephone Company
(Asotin), d/b/a/ TDS Telecom and Home Telephone Company (Home), d/b/a/ TDS
Telecom (all parties collectively TDS) filed separate applications for approval of
a wireless traffic exchange Interconnection Agreement with T-Mobile USA, Inc.
(T-Mobile). A common Interconnection Agreement (Agreement) covers both Asotin
and Home, as well as 103 other telephone companies in 24 other states.1

1 Agreement, Appendix A.
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On February 10, 2006, the Commission staff (Staff) filed Comments
(Comments) recommending that the Commission reject the Agreement because it
included an effective date of January 1, 2005, over a year prior to its being filed with
the Commission and 11 months prior to its execution with an agreement to apply the
rates, terms and conditions of the Agreement to past activities trued-up from the effective
date. “Staff believes this backdating of the Agreement would be discriminatory since
the agreement may only be adopted by other companies on a going-forward basis.”2

Although Staff noted that there have been circumstances where the Commission has
approved other seemingly backdated agreements, those circumstances were not present
in the case of this Agreement. “Staff believes the agreement to be discriminatory. It is
not in the public interest to approve agreements that are discriminatory.”3

TDS filed a Reply to Staff Comments (Reply) on February 16, 2006, and
makes the following points:

1. The Agreement was the culmination of a tedious and contentious
process of negotiation lasting over a year.

2. The Agreement has been filed in 25 states.
3. The Agreement has been approved by seven states.
4. In each state granting approval, the Agreement contains the “true-up”

provision.4

TDS argues that the Agreement is not discriminatory for several reasons,
the first being pragmatic: all major wireless carriers already have agreements with TDS,
and the likelihood that those carriers would “opt-in” at the end of their contracts is
remote. Secondly, such a carrier or some new regional carrier could opt-in and get
similar treatment, including a true-up from the date negotiations were initiated, even
though the request for opting in came later.5

TDS further argues that the Agreement is in the public interest and
consistent with FCC principles, noting that the FCC had determined that small telephone
companies would be prohibited from imposing terminating access tariffs on CMRS and
that negotiated agreements were mandatory, imposing Section 252 obligations on CMRS
providers.6 The negotiation process was long and arduous and, therefore, TDS argues,
“the Commission should be very hesitant about overturning such an agreement.”7

2 Comments, p. 1.
3 Id., p. 2.
4 Reply, p. 2 (noting under Point 3, approval received in five states), and Supplemental Comment filed
February 27, 2006, p. 1 (noting approvals received in an additional two states).
5 Id., pp. 2-3.
6 Id., p. 4, citing In the Matter of Developing a Unified Intercarrier Compensation Regime T-Mobile et al.
Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, CC Docket
No. 01-92, Declaratory Ruling and Report and Order, FCC 05-42, released February 24, 2005 (“T-Mobile
Decision”).
7 Id.
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On March 13, 2006, Staff filed Response Comments (Response) stating
that, “[e]ven assuming that [TDS’s assertion about the ability of other carriers to opt-in]
is true, the Agreement at issue in this docket is still discriminatory because it amounts to
what is essentially a year-long secret agreement between [TDS] and T-Mobile that other
companies could not have been aware of and thus, could not have asked to adopt….[I]f
the Agreement is accepted by the Commission, providers could routinely enter into
agreements, but delay final execution and the Commission approval process for many
months, or possibly years….no other company would be aware of the terms of such
agreements, and thus, could not request the opportunity to enter into the same
agreement.”8

Staff further argues that TDS’s reliance on 47 CFR §51.715(b)(30)
regarding true-ups with CMRS carriers is misplaced because the adjustments are made
to equal rates later established by the state commission pursuant to §51.705, and the
Commission has not established rates for TDS, so the entire Subsection (d) of the rule
is inapplicable.9

Finally, Staff argues that the Agreement runs counter to the policies
of 47 CFR §20.11 because, rather than agreeing on an interim rate for the transport
and termination of traffic, the parties agreed at a later date and then applied the rate
retroactively, a method not sanctioned by the rules. If the Agreement is approved by
the Commission, Staff recommends that it be done on a going-forward basis only.10

TDS filed a Reply to the Staff Response (Surreply) on March 17, 2006.
TDS argues that there is nothing “secret” about the Agreement and that the relation-back
provisions are available to any party. TDS also notes that, since the date it submitted its
earlier Reply, Colorado, Idaho, Georgia and Oklahoma have also approved the agreement.
TDS also represents that in other states where the approval of the Agreement is pending, it
has received “no indication that the agreement will not be approved as submitted.”11

Discussion. Under 47 C.F.R. §51.715 (a) and (b)(3), the FCC provides for
the interim pricing (including default pricing in lieu of calculations)12 of transport and
termination from the date negotiations commence pending completion and state approval
of an interconnection agreement under Section 252 of the Act. T-Mobile and TDS chose
not to follow this route, but to instead rely on the agreement itself to deal with this time
period. Two sections of the agreement apply. The first sentence is as follows:

8 Response, pp. 1-2.
9 Id., p. 2.
10 Id., p. 3.
11 Surreply, pp. 1-2.
12 TDS comments at length about the difficulty of calculating the rates as provided under 47 C.F.R.
§707(b)(2) and their references, although the parties could also have agreed to the 715(b)(3) default
ceilings provided for transport and termination or to request that the Commission mandate “bill and keep”
as provided under 47 C.F.R. §713.
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This Wireless Traffic Exchange Agreement (the “Agreement”) is made
effective on the 1st day of January, 2005 between the TDS
Telecommunications Corporation subsidiaries or affiliates identified on
Appendix A (collectively “TDS Telecom”)…and T-Mobile USA, Inc. and
its Affiliates….(collectively “T-Mobile”).

The next applicable portion of the Agreement, the first paragraph within
“SECTION XII, TERM OF AGREEMENT,” is as follows:

12.1 This Agreement shall commence on the effective date stated on the
first page, and shall have an initial term of one (1) year provided that
either Party shall have the right to terminate this Agreement with or
without cause on thirty (30) days notice. This Agreement shall renew
automatically for successive one (1) month periods, unless terminated as
provided above.

Neither of the portions of the Agreement conditions or establishes the
Agreement term upon the approval of any state commission; the effective date is an
absolute one: January 1, 2005, the “mutually agreeable convenient date as a proxy date”
agreed upon by the Parties.13 TDS contends that “any wireless carrier in a similar
position would be entitled to similar treatment.” TDS argues that this “similar treatment”
means that, if negotiations with a new CMRS provider began on July 1, 2006, and on
September 1, 2006 the new CMRS provider chose to opt-in to the T-Mobile Agreement,
the terms would relate back to July 1, 2006. 14

However, this is not the way that the Agreement is written. In the
Agreement, the January 1, 2005 date is absolute and not associated with any event, either
the statutorily mandated date of Commission Approval, or the actual beginning date of
negotiations between the Parties. A fair interpretation of the contract, to put the opting-in
CMRS provider on an equal footing with T-Mobile, would be to cause the contract to
relate back to January 1, 2005, and just as with T-Mobile, regardless of when
negotiations with TDS actually commenced. According to counsel for TDS, this is not
what the parties intended. We therefore find that the “similar treatment” described in the
Reply is, in fact, discriminatory, as it is not available to other CMRS providers who
would choose to opt-in to the Agreement.

Accordingly, as is Commission practice, the Commission will approve the
Agreement only on a prospective basis. That is, the Agreement is effective upon the
issuance of this order. See 47 U.S.C. Sections 252 (a) and (e). (An interconnection
agreement or amendment thereto has no effect or force until approved by a state
Commission.) The provision stating that the Agreement is effective prior to that date is
not enforceable.

13 The use of this phrase indicates that the Parties did not, indeed, commence their negotiations on New
Year’s Day, but selected a date either prior or subsequent to the actual date on which negotiations began.
14 Reply, p. 3.




























































