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)
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DISPOSITION: STIPULATION ADOPTED; APPLICATION
APPROVED

On July 15, 2005, MidAmerican Energy Holdings Company (MEHC)
filed an application to acquire Pacific Power & Light dba PacifiCorp (PacifiCorp) from
ScottishPower.1 ORS 757.511 directs the Commission to investigate the Application and
act on it within 19 business days. In its Application, MEHC waived the 19 business day
requirement for approval, until February 28, 2006.

A prehearing conference was held on August 2, 2005, and additional
telephone conferences were held throughout the docket. Public comment hearings were
held in Portland, Bend, Klamath Falls, Medford, and Pendleton to provide information to
the public and receive comments.

Nearly 30 parties intervened in this proceeding.2 The parties had the
opportunity to provide oral comments to the Commissioners. Testimony was filed, and

1 Initially, the Application was made by both MEHC and PacifiCorp. PacifiCorp filed a letter to change its
status from Applicant to party on August 2, 2005, and MEHC was listed as the sole Applicant. PacifiCorp
often joined MEHC in its filings.
2 Renewable Northwest Project (RNP), the Utility Workers Union of America, the Natural Resources
Defense Council (NRDC), Industrial Customers of Northwest Utilities (ICNU), Idaho Power Company,
Portland General Electric Company (PGE), Portland Metropolitan Association of Building and Managers
(BOMA), Multnomah County, the Pacific Coast Federation of Fishermen’s Associations (PCFFA),
American Rivers, the Hoopa Valley Tribe, Karuk Tribe of California, Yurok Tribe, the International
Brotherhood of Electrical Workers Union, Local 125, Oregon Department of Energy, Community Action
Directors of Oregon and Oregon Energy Coordinators Association (CADO/OECA), Trout Unlimited,
NW Energy Coalition, the City of Portland, the Oregon Housing and Community Services Department, the
League of Oregon Cities, the Klamath Off-Water Project Water Users, Inc., the Public Power Council
(PPC), Utility Reform Project (URP) and Nancy Newell, and Sherman County Court intervened in this
case. The Citizens’ Utility Board of Oregon (CUB) filed its Notice of Intervention pursuant to
ORS 774.180.
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the parties also conducted extensive discovery. The Commission selected a moderator to
facilitate settlement discussions, and those discussions were held on several occasions.

On December 23, 2005, a Stipulation and accompanying testimony was
filed by MEHC, PacifiCorp, Staff, CUB, ICNU, RNP, NRDC, CADO/OECA, the League
of Oregon Cities, Sherman County, and PCFFA, along with a request that the period for
comment be shortened. The request was granted. The Yurok Tribe and the Hoopa
Valley Tribe both later joined the Stipulation. The Karuk Tribe submitted comments
regarding the Stipulation. The evidentiary record was closed on January 19, 2006. The
Stipulation, attached at Appendix A, is made part of this order, and is discussed below.3

In addition, an amended Application was filed on December 23, 2005, also listing
Berkshire Hathaway, Inc. (Berkshire Hathaway) as an applicant, and incorporating the
provisions of the Stipulation. On January 18, 2006, the Commission issued a bench
request seeking additional information, and MEHC, PacifiCorp, the Hoopa Valley Tribe,
CADO/OECA, Staff, ICNU, RNP and NRDC, CUB, PCFFA, the Yurok Tribe, and the
League of Oregon Cities filed briefs in response to that request.

The Commission has examined the amended Application, the Stipulation,
and the entire record in this case. For the reasons set forth in this order, we conclude that
approval of the Application will serve PacifiCorp’s customers in the public interest and
should be granted.

Evidentiary Record

Although no hearing was held in this case, motions were filed to admit
testimony, accompanied by notarized affidavits swearing to the truth of the statements
made in that testimony.4 The motions are granted, and the testimony is admitted into the
record.5

After receipt of testimony by such a wide variety of parties criticizing the
Application, the Commission found it difficult to discern the basis for the subsequent
Stipulation and amended Application, which was supported by only conclusory
testimony. The Commission requested that the parties that signed the Stipulation file
additional briefs, “identifying the harms discussed in opening comments and testimony
and the mitigating measures in the Stipulation that eliminate or reduce those harms,” as
well as describing the additional benefits provided by the Application. This information,

3 The Stipulation is comprised of several parts, including the list of Commitments, which they designate
Exhibit 1, and is part of Appendix A, at pages 23-45, and the proposed holding company agreement, which
they designate Appendix 1, and is part of Appendix A, at pages 46-57.
4 Motions were filed by Staff (Jan 18, 2006); MEHC and PacifiCorp (Jan 19, 2006); ICNU (Jan 19, 2006);
RNP (Jan 20, 2006); CUB (Jan 25, 2006); CADO/OECA (Jan 27, 2006); and the League of Oregon Cities
(Jan 27, 2006).
5 The following testimony is admitted: Joint Testimony in support of Stipulation; the League of Oregon
Cities, testimony of Andrea Fogue; CADO/OECA/100-102; ICNU/100-104, ICNU/200-204; ICNU/
300-301; CUB/100-123, CUB/200-203; RNP/NRDC/100, RNP exhibit 1; Staff/100-102, Staff/200-203,
Staff/300-302, Staff/400-401, Staff/500-502, Staff/600-601; and PPL/100-101, PPL/200-201, PPL/300-317,
PPL/400-409, PPL/500-505, PPL/600-601.
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provided in briefs filed pursuant to the bench request, helped explain why those parties
support the Stipulation and now argue that the Application meets the requirements of
ORS 757.511. As CUB states, its brief “is intended to show how MidAmerican’s
response to CUB’s concerns led to our determination that the net benefit standard of
ORS 757.511 was met.” CUB brief, 2. While the Commission recognizes that each
party will support a stipulation for its own reasons, it is essential that the parties provide
an explanation of their decisions, particularly in light of apparently conflicting testimony
already in the record. This is already required by OAR 860-014-0085(4), and greatly
assists the Commission in making its decision whether a stipulation is in the public
interest.

Legal Standard

We evaluate the Application, as supplemented by the Stipulation, under
ORS 757.511(3), which provides, in part: “If the commission determines that approval of
the application will serve the public utility’s customers in the public interest, the
commission shall issue an order granting the application. * * * The applicant shall bear
the burden of showing that granting the application is in the public interest.” In
UM 1011, the Commission considered the meaning of the statute’s requirement that the
application “serve the public utility’s customers in the public interest.” See Order
No. 01-778. It resolved the meaning of the phrase to require a net benefit to the utility’s
customers, as well as a finding that the proposed transaction will not impose a detriment
on Oregon citizens as a whole. See id. at 11. To determine whether an application has
met the standard, the Commission will not “reduce the net benefit standard to economic
considerations as a matter of policy [but] will consider the total set of concerns presented
by” the application. See id. Additionally, in this case, the Commission will measure the
benefits by comparing the application and supplemental terms to “the continued prudent
and well-managed operation of PacifiCorp, [which] under ScottishPower, has maintained
PacifiCorp’s system; provides good customer service; and ready access to capital at
relatively favorable rates.” See Staff/100, Conway/21.

Application and Stipulation

The amended Application, filed on December 23, 2005, sets forth the
terms of the transaction. ScottishPower and PacifiCorp Holdings, Inc. (PHI), will sell all
PacifiCorp common stock, held by PHI, to MEHC for a value of approximately $9.4
billion. That amount will be comprised of $5.1 billion in cash plus approximately $4.3
billion in net debt and preferred stock, which will remain outstanding at PacifiCorp.

MEHC has established a direct subsidiary, PPW Holdings LLC, which
will receive an infusion of $5.1 billion raised from issuance of securities, but in any event
guaranteed by funding from Berkshire Hathaway. PPW Holdings LLC will pay PHI $5.1
billion in cash at closing in exchange for 100 percent of the common stock of PacifiCorp,
and will include transfer of the following subsidiaries: Centralia Mining Company,
Energy West Mining Company, Glenrock Coal Company, Interwest Mining Company,
Pacific Minerals, Inc., Bridger Coal Company, PacifiCorp Environmental Remediation
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Company, PacifiCorp Future Generations, Inc., Canopy Botanicals, Inc., Canopy
Botanicals, SRL, PacifiCorp Investment Management, Inc., and Trapper Mining Inc.
Upon completion of the transaction, PacifiCorp will be an indirect wholly-owned
subsidiary of MEHC, and MEHC and Berkshire Hathaway will become affiliated
interests of PacifiCorp, as defined in ORS 757.015(1) and (2).

MEHC states that it is a long-term investor willing to make significant
capital investments in PacifiCorp’s service territories to assure reliable electric service.
MEHC claims that, because it is privately held and not subject to shareholder
expectations of regular dividends and quick returns on investments, it will focus on
providing substantial investments in a well-operated utility. MEHC also points to
similarities between PacifiCorp and MidAmerican Energy Company (MEC), another
MEHC subsidiary, as proof that MEHC will continue to operate PacifiCorp much as it
operates today, with increased efficiencies and other improvements.

The amended Application is further supplemented by General
Commitments, which are extended to all six states in PacifiCorp’s service territory, and
Oregon Commitments,6 all of which are discussed in detail below.

Identity of Applicants

Under the final version of the Application, MEHC and Berkshire
Hathaway are the applicants to purchase PacifiCorp from ScottishPower. Two
individuals owning a significant amount of stock in MEHC, Warren E. Buffett and
Walter Scott, Jr., have submitted affidavits swearing that they “will not exercise any
control, directly or indirectly, on matters that pertain to PacifiCorp,” that they will recuse
themselves from voting on matters concerning PacifiCorp activities or operations, and
that any successors to their shares will also not have an influence over PacifiCorp. See
Buffett Affidavit (attached as Appendix B), Scott Affidavit (attached as Appendix C).

Berkshire Hathaway is an applicant due to its ownership of more than
80 percent of MEHC, and the control and influence it will have over PacifiCorp as a
result of its ownership of MEHC. Structurally, PacifiCorp will be a subsidiary of MEHC,
and Berkshire Hathaway will not be involved in the management of PacifiCorp. As a
consequence, only certain Commitments in the Stipulation apply to Berkshire Hathaway.
In Oregon Commitment 5, Berkshire Hathaway acknowledges the Commitments made in
the Stipulation by MEHC and PacifiCorp, and states that it will not interfere with
satisfaction of those Commitments. Berkshire Hathaway will not guarantee performance
of all Commitments, but will provide the Commission access to all books of account
which pertain to transactions between PacifiCorp and its affiliates, in accordance with the
policy of the Federal Energy Regulatory Commission (FERC), GC 4; make its employees
and agents available to testify before the Commission, GC 5; and provide the
Commission with unrestricted access to all written information provided by and to credit

6 For citation purposes, Oregon Commitments will be noted as “O,” and General Commitments will be
noted as “GC.”



ORDER NO. 06-082

5

rating agencies which pertains to MEHC’s subsidiaries to the extent such information
may potentially impact PacifiCorp, GC 17. Further, in General Commitment 20, MEHC
and PacifiCorp commit to not loan or transfer funds to Berkshire Hathaway, among
others, or to assume any of Berkshire Hathaway’s obligations or liabilities as a guarantor.

Analysis and Conclusions

Several parties raised concerns about possible influence by Walter Scott, Jr.,
and Warren E. Buffett without conditions creating transparency around their actions
related to PacifiCorp. In its testimony, CUB argued that application of ORS 757.511
would be undermined if some of the potential substantial holders of economic interest in
PacifiCorp – including Berkshire Hathaway, Mr. Scott, and Mr. Buffett – were not required
to file as applicants. CUB raised the specter of possible self-dealing among affiliates if
there was not greater transparency of PacifiCorp related activity at Berkshire Hathaway.
See CUB/201, Dittmer/16-17. Staff also argued that, under Oregon statute, Berkshire
Hathaway, Mr. Buffett, and Mr. Scott, should be listed as applicants. See Staff/100,
Conway/41-43.

In their final analysis, Staff and CUB state that they are satisfied with
Berkshire Hathaway’s filing as an applicant under the amended Application, and the
related Commitments regarding access to documents at Berkshire Hathaway. Further,
they agree that Mr. Buffett and Mr. Scott need not file as applicants in light of their
affidavits. See CUB brief, 7; Staff brief, 8.

The Karuk Tribe expresses the concern that the “affidavits do not go far
enough,” and that Mr. Buffett and Mr. Scott may still exert influence over PacifiCorp.
See Karuk comments, 3 (Jan 10, 2006). The Tribe states, “The honor system is
meaningless without knowing something about the character of the affiants,” and argues
that the Commission should have a way to enforce the agreement to not influence the
utility. See id. The Commission has no evidence to call into question the character of
Mr. Buffett and Mr. Scott, and notes that Oregon Commitment 1 provides a process for
addressing violations of Commitments made in the Stipulation. Further, ORS 756.568
provides authority for the Commission to “rescind, suspend or amend any order,” which
may be invoked if a serious violation is found.

Although Mr. Buffett and Mr. Scott may be considered affiliated interests
under ORS 757.015(1), they are expressly not acquiring control or influence over
PacifiCorp, as required for an applicant under ORS 757.511. The applicants who will
assert control over PacifiCorp have agreed to Commitments related to access to
documents and other information. Based on this information, we find that the
Application sufficiently identifies the applicants who will control PacifiCorp.

Signatory-specific Provisions

Some of the provisions affect only the signatories of the Stipulation.
MEHC and PacifiCorp agree to confer with parties regarding bills to be introduced in the
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Oregon legislature, through December 31, 2011. See Stipulation, 7. MEHC will confer
with signatories prior to announcement of an acquisition of an Oregon utility, if such an
announcement is ever made, and make senior executives available to discuss regulatory
and policy decisions. See id. at 7-8. MEHC and PacifiCorp also agree to work on
additional service quality measures, specifically related to high tech companies, and to
notify parties if they plan to change system operations that would adversely affect
community renewable energy projects. See id. Finally, MEHC and PacifiCorp agree to
support a five-year renewal of the Intervenor Funding Agreement. See id. at 7.

Financial Stability

The amended Application and Stipulation contain several provisions to
maintain the financial stability of PacifiCorp. First, MEHC provided a template of the
agreement that it will use to hold the stock of PacifiCorp as a “special purpose entity”
fenced from other activities conducted by MEHC. See Appendix A, 46-55; see also
GC 11, O 16. Additional protections are provided by the companies’ agreement to have
PacifiCorp maintain its own corporate credit, long-term debt, and preferred stock ratings,
separate from MEHC’s ratings. See GC 15. If PacifiCorp’s senior long-term debt
declines within a year of approval of this transaction, and the reason for the downgrade
stems from issues arising from the transaction, then PacifiCorp will make adjustments to
assumed yield for any incremental debt, to mitigate the impact on ratepayers. See O 14.

Further restrictions apply to MEHC’s ability to draw dividends from
PacifiCorp. The level of common equity capital in the consolidated capital structure of
PPW Holdings LLC must be maintained at a certain level, beginning with 48.25 percent
and declining over time to 44 percent. See GC 18(a), O 15. Additionally, no dividends
will be taken if PacifiCorp’s unsecured debt is rated BBB- or lower by Standard & Poor’s
or Fitch, or Baa3 or lower by Moody’s, as indicated by two of three rating agencies.
See O 18. PPW Holdings LLC will have no debt after the close of the transaction, and
the consolidated capital structure of PPW Holdings LLC will not contain common equity
capital below 35 percent of its Total Adjusted Capital. See GC 18(c), O 15(b). Also,
MEHC will notify the Commission 30 days prior to PPW Holdings LLC issuing debt,
and the Commission may amend this order to strengthen ring-fencing measures at that
time. See O 15(c).

In addition, MEHC and PacifiCorp commit that they will not advocate for
a higher cost of capital than would have prevailed absent MEHC ownership. See GC 21.
Finally, MEHC states that it will obtain a non-consolidation opinion stating that PPW
Holdings LLC and PacifiCorp will not get pulled into a bankruptcy proceeding if MEHC
ever files for bankruptcy.7 See O 17.

7 MEHC later clarified that it would obtain the opinion from Latham and Watkins; LeBoeuf, Lamb Greene
& MacRae, LLP; or Wilke Farr & Gallagher LLP. Staff agreed that those firms were qualified to deliver
such an opinion. See MEHC’s and PacifiCorp’s Response to Request for Additional Information re:
Stipulation (Jan 30, 2006).
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Analysis and Conclusions

The ring-fencing and credit support provisions mitigate many of the
concerns raised by parties. In particular, in testimony, Staff raised the possibility that
short term financial obligations could cause MEHC to put pressure on PacifiCorp to
produce funds to meet those obligations. See Staff/100, Conway/25-26. In addition,
Staff “outlined potential harms of the transaction related to debt or leverage at MEHC, its
effect on PacifiCorp’s credit ratings and the resulting increase in PacifiCorp’s cost of
debt. These concerns were increased due to a weaker credit rating at MEHC as compared
to ScottishPower.” Staff brief, 4. In its brief, Staff states that the Commitments agreed to
by MEHC and PacifiCorp “work to mitigate the potential financial harms that Staff
identified in its opening testimony related to this transaction.” Id.

CUB supports the stringent ring-fencing provisions that ensure PacifiCorp
is adequately capitalized and separated from the parent’s other business activities.
Particularly, CUB cites MEHC’s commitment to the ring-fencing provisions used in the
NNGC acquisition, maintenance of separate debt, and its agreement to keep within
certain capital structure limits. CUB and Staff also support a new protection promised by
MEHC, the agreement to not make any dividends from PacifiCorp if its unsecured debt
rating fell to a certain rating, which would keep equity at PacifiCorp if its rating declined
to that level. See Staff brief, 5. Staff argues that these measures will allow credit
agencies to provide PacifiCorp a higher debt rating based on its stand-alone metrics, and
limit any potential downgrade. See Staff brief, 4.

Additionally, MEHC has agreed to protect customers from possible harms
stemming from this transaction, and, to that end, will exclude transaction costs from
rates, not request a higher cost of capital due to the transaction, and not include the
acquisition premium in rates. See CUB brief, 5. Moreover, MEHC’s agreement not to
seek a higher cost of capital than there would have been absent MEHC’s ownership
guards against such costs being passed on to ratepayers. In the unlikely event of a ratings
downgrade, CUB and Staff both support MEHC’s commitment that there will be a
mechanical reduction in the cost of debt if two or more rating agencies lower
PacifiCorp’s senior long-term debt within 12 months of Commission approval of the
transaction. See CUB brief, 5; Staff brief, 6. Further, Staff argues that the ring-fencing
provisions will prevent PacifiCorp from being drawn into a MEHC bankruptcy,
particularly evidenced by MEHC’s commitment to obtain a non-consolidation opinion
and add any financial ring-fencing protections needed to obtain the opinion, which Staff
does not believe PacifiCorp could obtain as it is currently configured. See Staff brief, 5.

ICNU supports the ring-fencing conditions as an improvement on those
included in MEHC’s original Application. ICNU argues that they will “help to
potentially mitigate the threats to PacifiCorp’s financial stability and reduce the
possibility that MEHC may manipulate PacifiCorp’s common equity.” ICNU brief, 2.

These extensive Commitments should guard against excessive dividends,
reduced equity in PacifiCorp, or ratings downgrades. If there are higher costs related to
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lower credit ratings, these Commitments ensure that ratepayers will not suffer through
increased rates. We find that these Commitments will sufficiently protect PacifiCorp
from financial degradation and ratepayers from any ill effects arising from a ratings
downgrade attributable to the transaction.

Holding Company Issues

Access to Books and Records. MEHC and PacifiCorp agree to provide the
Commission access to all books of account, as well as all affiliated interest records that
relate to transactions between PacifiCorp and its affiliated interests or which are
otherwise relevant to the business of PacifiCorp. Berkshire Hathaway will also provide
such records. See GC 4. In addition, MEHC, PacifiCorp, and Berkshire Hathaway will
provide the Commission with unrestricted access to the written information that the
companies provide to credit rating agencies, as it relates to PacifiCorp. See GC 17.

Allocation of Costs Among Affiliates. MEHC and PacifiCorp plan on
filing the Inter-company Administrative Services Agreement (IASA) with the
Commission, to indicate how it will allocate costs among affiliates. See GC 13, O 3.
Any amendments to the IASA must also be filed for Commission approval. See O 6.
Additionally, MEHC and PacifiCorp pledge that there will not be loans or transfers of
funds among subsidiaries without Commission approval or as set forth in the IASA.
See GC 20.

Future Mergers. MEHC and PacifiCorp agreed to interpret ORS 757.480
to require Commission approval of any transaction which results in a merger of
PacifiCorp with another public utility, whether or not that utility provides service in
Oregon. See O 4. In addition, MEHC or PacifiCorp will notify the Commission
subsequent to a public announcement of any acquisition of any business that represents
five percent or more of MEHC’s capitalization, or change in control of PacifiCorp.
See GC 12. Finally, MEHC stated that it has no current intention to acquire another
public utility in Oregon, but, if that should change, MEHC will notify the signatories to
the Stipulation prior to the public announcement, subject to a confidentiality agreement.
See Stipulation, 7.

Analysis and Conclusions

In earlier comments, CUB expressed grave concerns about the
Commission’s ability to regulate a utility owned by a large parent after the repeal of the
Public Utility Holding Company Act (PUHCA). See CUB brief, 4. In support of its
arguments, CUB submitted comments by Lynn Hargis, analyzing new difficulties in
overseeing utilities without the protections that had been provided by PUHCA. See CUB
comments, part II (Oct 14, 2005). In its final brief, CUB recommends the Commission
consider those comments in its future proceedings. See CUB brief, 2. MEHC responded
to CUB’s concerns by allowing access to documents at MEHC and Berkshire Hathaway,
by seeking approval of its cost allocation method and any transfer of funds between
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PacifiCorp, MEHC, and Berkshire Hathaway, and by seeking approval of future mergers
between PacifiCorp and any other utility.

We appreciate CUB’s concerns about our ability to regulate utilities after
the repeal of PUHCA, but we believe that our access to information under the Energy
Policy Act of 2005, Public Law 109-58, sections 1261 through 1277, as well as our
authority under ORS 757.495, provides the ability to thoroughly review the activities of
utilities and their affiliates. In this case, we find that the transparency provided by access
to books of account, documents related to affiliated interests, and information provided to
credit ratings agencies, as well as the cost allocation method among affiliates will
mitigate potential harm that could arise from self-dealing among PacifiCorp and its
affiliates and results in no harm to ratepayers or Oregonians as a whole. In future
applications, we will continue to carefully evaluate similar provisions to ensure continued
transparency into the activities of regulated utilities and their affiliates.

Transmission and Resource Investments

As a key benefit to the transaction, MEHC proposed several transmission
and resource investment projects. Specifically, MEHC and PacifiCorp proposed several
projects which would “enhance reliability, facilitate the receipt of renewable resources or
enable further system optimization:” upgrade of Path C, to be completed by 2010;
construction of the Mona-Oquirrh project, to be completed by 2011; construction of the
Walla Walla – Yakima project, or the Mid-C project, to be completed by 2010. See
GC 34. In General Commitment 35, MEHC and PacifiCorp make additional pledges to
bolster investments in specific programs to improve system reliability. The companies
also made additional commitments regarding specific projects. MEHC and PacifiCorp
commit to looking into building transmission facilities from the Jim Bridger generating
facilities in Wyoming. See GC 53. Finally, in General Commitment 36, MEHC
recognizes that in addressing PacifiCorp transmission constraints, not all proposed
projects are necessarily appropriate at this time. MEHC assures the Commission that it
will take a measured approach to embark on projects with a consensus of support among
the states.

In addition, in Oregon Commitment 31, MEHC and PacifiCorp stated they
will form a working group to analyze Integrated Gasification Combined Cycle (IGCC)
technology in new coal-fueled generation. A broad range of topics to be discussed by the
IGCC working group is also specified. See O 32. Further, in anticipation of new
standards for emissions control, MEHC and PacifiCorp commit to install emissions
control equipment at a projected cost of $812 million. See GC 43.

Analysis and Conclusions

While MEHC portrayed its commitment to infrastructure development as
a benefit of the Application, many other parties expressed concern that not all of the
proposed projects were necessary and could result in excessive revenue requirement
increases, producing unnecessarily high customer rates. See, e.g., CUB/100, Jenks/18-22.
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The final Stipulation mitigates those concerns through “rate discipline measures” such as
rate credits, as discussed below. See CUB brief, 4. Further, RNP and NRDC support
MEHC’s commitment to form a working group on IGCC, which is related to reducing
risks associated with climate change, and a working group on global warming. See O 31,
GC 42(b). These will maintain PacifiCorp’s role as “an industry leader with respect to
these issues.” See RNP/NRDC brief, 6.

Even after agreeing to the Stipulation, ICNU reiterates its concern “that
Oregon ratepayers may be required to fund significant new transmission improvements
that only benefit the Company’s eastern control area.” ICNU brief, 4. Staff also states
that any proposed projects should be thoroughly reviewed by the Commission before
inclusion in rates. See Staff brief, 3. In Joint Testimony, ICNU argues separately that
PacifiCorp shareholders should bear the cost of transmission projects, and that ICNU
does not agree that $812 million must be spent on emissions reduction equipment.
See Joint/100, 26.

The proposed transmission projects and other improvements may provide
a benefit to Oregon ratepayers or to Oregonians as a whole, but we cannot determine the
extent of any such benefit based on the record in this case. These projects are more
appropriately evaluated in an integrated resource plan (IRP) docket, where the needs of
the utility and possible solutions can be methodically assessed, or a rate case, where the
Commission can determine whether the costs incurred were prudent and should be passed
on to ratepayers. In fact, the parties acknowledge that these provisions set out their
positions for future dockets: “By executing this Stipulation, no party waives any right to
assert such positions regarding the prudence, just and reasonable character, rate or
ratemaking impact or treatment, or public interest as they deem appropriate pertaining to
any Commitment.” Stipulation, ¶ 22. In addition, we note that PacifiCorp customers
may pay for additional assets through increased rates. After considering these factors,
and pending an evaluation in future proceedings, we find that Commitments relating to
these projects provide no harm to ratepayers or Oregonians as a whole.

Renewable Resources and Energy Efficiency

MEHC stated that it would pursue additional opportunities for renewable
energy resources. In addition, MEHC affirmed PacifiCorp’s preexisting commitment to
acquire 1400 megawatts (MW) from renewable energy sources by 2015, not limited to
wind energy resources. See GC 40. PacifiCorp will file a plan with the Commission to
achieve the 1400 MW goal. See O 26. At least 100 MW in wind energy resources will
be added within one year of the close of this transaction. See GC 40. Up to 400 MW of
renewable resources will be added to PacifiCorp’s generation portfolio by December 31,
2007, including the Wolverine Creek (64.5 MW) and Cove Fort (42 MW) projects.
See O 25.

Also, PacifiCorp will continue offering a Blue Sky tariff in all states,
support SB 1149 through January 1, 2016, and support continued funding for the Energy
Trust. See GC 23, O 19, O 33. MEHC will conduct a demand-side management (DSM)
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study, and will consult with advisory groups, including CADO/OECA, in defining the
scope of the study. See GC 44, O 23.

Community Renewable Energy (CRE) projects will be supported by
MEHC and PacifiCorp using contracts executed under PURPA and its related regulations,
or replacement procedures if PURPA is no longer in effect.8 See O 27. MEHC and
PacifiCorp support the emerging CRE market, to the extent it is consistent with customer
interests, and will consult CRE representatives on changes to system operations that would
adversely affect CRE projects. See O 28.

Finally, MEHC commits to transferring stock ownership in the
Intermountain Geothermal Company and the associated rights to the steam resources
serving PacifiCorp’s Blundell geothermal plant to PacifiCorp. As part of the transaction,
MEHC commits that customers will not be harmed from the contribution to PacifiCorp.
Further, MEHC states that it will evaluate increasing the generation capacity of the plant
by the amount determined to be cost-effective. See GC 51, 52.

Analysis and Conclusions

RNP and NRDC submitted a joint brief, which praise these Commitments
as responsive to many of the concerns raised in testimony. In particular, RNP and NRDC
emphasize the benefit of Oregon Commitment 25, which will provide 400 MW of new
renewable resources by December 31, 2007, the expiration date of the federal Production
Tax Credit. This Commitment will allow renewable energy to be obtained for ratepayers
at a lower net cost. See RNP/NRDC brief, 4. RNP and NRDC also praise Oregon
Commitment 26, in which PacifiCorp stated it would file a specific ten-year plan to
achieve its goal of 1400 MW of renewable commitments it made in its IRPs. See id.
at 4-5. Additionally, RNP and NRDC support MEHC’s offer of General Commitment
52, discussed above, which provides a specific source of an increased amount of
renewable energy, at the Blundell geothermal facility. See id. at 5.

RNP and NRDC also back MEHC’s pledge of continued support for the
three percent public purpose charge, which “provides a critical component of funding for
new cost-effective conservation, above-market costs of new renewable energy resources,
and new low-income weatherization.” See id. at 6. CUB is also in favor of continued
support of the public purpose charge, and further commends the formation of the working
groups and concrete steps to increase acquisition of renewable generation. See CUB
brief, 6.

8 PURPA refers to the Public Utility Regulatory Policies Act of 1978, Public Law 95-617.
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These provisions make PacifiCorp’s commitment to renewable energy
more concrete and offer specific steps for improving the utility’s use of more
environmentally sensitive resources.9 Consequently, we find that these Commitments
provide an incremental benefit to ratepayers and Oregonians as a whole, and weigh in
favor of our finding of a net benefit under ORS 757.511.

Acquisition Premium and Goodwill

At the conclusion of the transaction, the acquisition premium will be
excluded from the utility accounts of PacifiCorp, and MEHC and PacifiCorp will not
propose to recover that amount either through retail rates or in PacifiCorp’s results of
operations. See O 13. MEHC and PacifiCorp reserve the right to reopen this issue if “a
party in a proceeding before the Commission proposes an adjustment to PacifiCorp’s
revenue requirement that MEHC and PacifiCorp assert violates the regulatory theory of
the matching principle.” See id.

Analysis and Conclusions

Staff had concerns about the effect of the acquisition premium on
PacifiCorp’s finances. See Staff/100, Conway/33-36; Staff/200, Dougherty/22-24. To
make its point, Staff submitted its own testimony, accompanied by ICNU and CUB, as
part of the Joint Testimony in support of the Stipulation. See Joint/100, 23. Staff
explains that its concern is mitigated by Oregon Commitment 13, in which MEHC can
request that the acquisition premium be put into rates under certain circumstances, and
even then, the Commission is not obligated to allow it. See Staff brief, 9. Staff states that
the strong probability that goodwill will not be included in rates was critical to its finding
that the Application was in the public interest, therefore,

it is highly unlikely that there will exist circumstances such
that the order should be modified to allow the recovery of
goodwill. As discussed in the joint testimony, benefits are
expected and therefore cannot be used as a rationale to
include goodwill in rates.

Staff brief, 9 (citing Joint/100, 24). This Commitment and accompanying testimony
stake out the parties’ positions for future rate cases.

We are not concerned that the acquisition premium will cause financial
degradation at PacifiCorp due to the extensive ring-fencing conditions. Further, we find
that there will be no harm to ratepayers because we cannot foresee a situation in which

9 We note that CUB, NRDC, and RNP submitted a separate joint brief expressing disappointment with their
conclusion that “MidAmerican’s management is not yet prepared to acknowledge a need for reasonable
mandatory federal limits on global warming pollution.” Joint Statement on Global Warming Issues, 2
(Feb 6, 2006). However, we note that these parties also submitted other briefs, discussed above, which
support the Stipulation and MEHC’s Application, and urge the Commission to find the Application is in the
public interest and should be approved under ORS 757.511.
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this Commission would include the acquisition premium in rates. It is a significant
policy of this Commission to not include goodwill in rates. See, e.g., UM 967, Order
No. 00-702, 5. Therefore, we find that there is no harm to ratepayers and Oregonians
arising from Commitments related to the acquisition premium to be paid for PacifiCorp
by MEHC.

Headquarters

PacifiCorp and MEHC commit that the corporate headquarters of
PacifiCorp will remain in Oregon, and they will “maintain[] a balance of corporate and
senior management positions between Oregon and Utah.” See O 2. The companies will file
a plan for balancing these senior staff positions with the Commission by September 1, 2007.
In any event, senior management located in Oregon will continue to make decisions related
to Oregon-related issues, such as matters related to investment in and maintenance of the
distribution network, outage response, and other issues. See O 2(b). Further, PacifiCorp
commits to “having adequate staffing and representation in each state.” See GC 47.

Analysis and Conclusions

Staff and CUB raised issues related to relocation of the headquarters,
currently located in Portland, Oregon. Staff states that its concerns are mitigated by
PacifiCorp’s commitment to maintain adequate staffing in Oregon, a new commitment
for the utility. See Staff brief, 9. CUB is also assured by MEHC’s commitment to keep
the headquarters in Portland, and provide signatories to the Stipulation access to senior
PacifiCorp executives to discuss policy matters. See CUB brief, 7.

MEHC committed to retain its headquarters in Portland, but did not make
any specific commitments regarding the number of personnel or type of jobs that would
remain in its headquarters. However, we find that MEHC’s commitment to maintain
adequate staffing in Oregon and allow senior management in Oregon to make decisions
related to certain activities that take place in Oregon mitigates any harm that may result
from shifting personnel away from the Portland headquarters. Consequently, we find no
harm to Oregon ratepayers and Oregonians as a whole as a result of the Commitments
related to the location of PacifiCorp’s headquarters.

Costs related to hydroelectric facilities

MEHC and PacifiCorp agree that after the terms of a FERC license have
been finalized, “PacifiCorp shall have the ability to fund implementation of all final
license conditions.” O 29. That Commitment applies to, but is not limited to FERC
licenses for the Klamath, Lewis River, and Prospect hydroelectric projects. In addition,
MEHC and PacifiCorp commit to implementing three settlement agreements in other
FERC proceedings, relating to the Condit, Lewis, and Powerdale hydroelectric projects.
See O 30.
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Analysis and Conclusions

The Yurok Tribe, Hoopa Valley Tribe, and PCFFA had argued that,
although the Commission’s jurisdiction over PacifiCorp’s hydroelectric projects is
limited, the Commission should consider MEHC’s role in pending FERC proceedings in
evaluating whether MEHC’s Application meets the public interest test in ORS 757.511.
See Hoopa Valley comments (Oct 14, 2005); Karuk Tribe comments (Oct 17, 2005).
The tribes that signed the Stipulation argue that MEHC’s commitments resolve their
concerns about PacifiCorp’s continued willingness to comply with its obligations
stemming from the FERC relicensing proceedings. See Hoopa Valley brief, 2; Yurok
Tribe brief, 3-4.

PCFFA acknowledges that Oregon Commitments 29 and 30 affirm
existing obligations by PacifiCorp to comply with FERC licenses. However, the PCFFA
goes a step further and argues that “there is an incremental additional public benefit in
MEHC, as a new owner, additionally affirming these prior commitments as well by way
of this commitment.” PCFFA brief, 2 (emphasis omitted). Moreover, PacifiCorp’s
reaffirmation of its prior commitments also “provides an additional increment of public
benefit that is significant.” Id. at 3.

The Karuk Tribe did not sign the Stipulation, but argued that MEHC
should discuss “PacifiCorp’s future intentions with regard to continued operation of the
hydro systems and intended allocation of future costs.” Karuk Tribe comments, 5
(Jan 10, 2006). First, the Tribe raised its concern about the “ecologically unsound impact
this system has had on the Klamath Basin and elsewhere,” but segued into a discussion of
whether the Applicants would be willing to fund the significant infrastructure costs
associated with hydroelectric facilities. See id.

This proceeding involves an Application for a change in control of
PacifiCorp, and, regarding relicensing of hydroelectric facilities, we are solely concerned
with how the change in ownership will impact PacifiCorp’s ability to meet its
responsibilities as determined by FERC. MEHC has committed that PacifiCorp will
continue to be able to fund and comply with its legal obligations stemming from the
FERC relicensing proceedings. We find that this results in no harm to ratepayers or
Oregonians in this aspect of PacifiCorp’s activity.

Customer Service Benefits

MEHC and PacifiCorp affirm that they will continue the existing customer
service guarantees and performance standards in each jurisdiction and will not propose
modifications prior to March 31, 2008. See GC 1. After that time, the companies may
seek modifications of the standards, and they reserve the right to seek to terminate the
standards after 2011, subject to Commission approval, if required. See GC 45. Penalties
for noncompliance shall be paid as designated by the Commission and excluded from
results of operations. See GC 2.
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MEHC and PacifiCorp also commit to ensuring that $400,000 per year is
contributed for five years, beginning July 1, 2006, to low-income energy assistance
programs. See O 22. The companies also acknowledge the current $10 million low-
income bill payment assistance program and commit to opposing any reduction in that
program. See O 20. Further, MEHC states that it will provide shareholder funding to
create an arrearage management project for low-income customers, allowing for the
differences among states. See O 21.

Analysis and Conclusions

As discussed earlier, CUB argued that MEHC’s initial Application
displayed a lack of concern on the effect of investment on ratepayers, particularly low-
income customers, but the Stipulation, especially the rate credits and the Commitment to
a Request for Proposal (RFP) procedure that does not prefer ownership of facilities, eased
CUB’s earlier concerns. CUB and CADO/OECA also praise MEHC’s Commitment to
support low-income bill payment assistance and funding an arrearage management study.
See CUB brief, 6; CADO/OECA brief, 8-9. 
 

Staff notes that the existing service quality measures extend through 2014,
pursuant to a stipulation in UE 147. See Staff/100, Conway/32. In addition, customer
service guarantees currently only extend through 2008; the Stipulation extends the
guarantees through 2011, with modifications.

The energy bill payment assistance Commitment provides a benefit to the
most vulnerable ratepayers. We find that this benefit weighs in favor of our conclusion
that the Application satisfies the public interest test under ORS 757.511.

Rate Credits

In Oregon Commitment 7, MEHC and PacifiCorp pledge $142.5 million
in company-wide rate credits, to terminate on December 31, 2010, to be allocated
according to the terms of Oregon Commitments 8 through 12:

• Oregon Commitment 8 provides $10.8 million total, company-wide for offsetable
rate credits to be attributed to non-fuel costs in the West Valley lease, approved
by the Commission in Order No. 02-361 and included in rates as stipulated in
Order No. 02-343.

• Oregon Commitment 9 provides $1.5 million per year in company-wide rate
credits to offset potential harm for increased management costs, currently shared
with other PacifiCorp affiliates that are not being acquired by MEHC.

• Oregon Commitment 10 provides $4.3 million per year in company-wide rate
credits for creation or access to a company that can provide overhead line
property insurance that PacifiCorp was receiving from Dornoch Risk International
Limited, a ScottishPower affiliate. See UI 233, Order No. 04-737, Appendix A, 6
(staff report). This rate credit may be offset if costs related to a new insurance
company are less than projected.
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• Oregon Commitment 11 provides $71.5 million per year in company-wide rate
credits to mitigate harm from potentially increased administrative costs. To the
extent these extra costs are not put in rates in the next rate case, the proposed rate
credits will be offset.

• Oregon Commitment 12 provides $6 million per year in company-wide rate
credits against the administrative and general (A&G) costs, beyond the A&G
level established in UE 170. This may be offset to the extent that MEHC reduces
A&G expenses as shown in the next rate case.

Analysis and Conclusions

Staff raised specific concerns in testimony that PacifiCorp would pay
increased costs due to changes in net cross charges and management fees under MEHC
ownership. See Staff/200, Dougherty/2-18. Those concerns are mitigated by Oregon
Commitments 9 and 11, which, according to Staff’s analysis, require:

a. Customers to be held harmless for increases in
management fees, which were calculated by Staff at $1.5
million (total company).

b. Corporate allocations from MEHC to PacifiCorp
included in PacifiCorp’s rates will be $7.3 million or less.

c. Customers to be held harmless for increases in costs
resulting from PacifiCorp corporate costs previously billed
to PPM Energy and other affiliates of PacifiCorp. Staff
valued these costs at $7.9 million annually (total company).

d. If the above is not achieved, customers could receive
rate credits up to $1.5 million (total company) for the
management fee and $7.9 million (total company) annually
for the costs previously incurred by affiliates.

Staff brief, 6-7. In addition, Staff’s concerns increased insurance costs due to the lack of
access to ScottishPower’s insurance company, Dornoch Risk International Limited, were
mitigated by Oregon Commitment 10. See id. at 7. We find that the cost reductions in
Oregon Commitments 9 through 11 mitigate possible increases due to MEHC ownership,
and ensure that there is no harm to ratepayers in these areas.

Further, MEHC agreed to specific cost reductions that would provide “a
benefit that is not directly tied to any harm.” Staff brief, 9. Costs related to
administrative and general expenses will be reduced, guaranteed, beyond the current
level. See O 12. In addition, MEHC’s Commitment to reduce costs associated with the
West Valley lease provide a new benefit to rate payers. See O 8; see generally Staff
brief, 9-10. ICNU supports these rate credits, as long as there is Commission oversight to
ensure that they are passed on to ratepayers. See ICNU brief, 3-4.
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We acknowledge that, in Order No. 05-114, we found the rate credits to be
of no direct benefit. However, in that case, the rate credits could be offset and their
source was not identified. See Order No. 05-114, 29-30. If cost savings were achieved in
any area of the utility’s business, whether or not attributable to the new owner, the rate
credits would have been offset. See id. This case is more comparable to that in UM 918,
ScottishPower’s acquisition of PacifiCorp. In that case, the applicant identified the
source of the rate credits to demonstrate that it would provide efficiencies in those areas.
See Order No. 99-616. Because the areas identified for rate credits were the areas in
which the applicant stated it could achieve cost savings, the benefits would flow to
customers either way, “assur[ing] that the claimed benefits of the merger will be flowed
through to customers.” Id. at 13-14. Using a similar analysis here, we conclude that the
cost reductions in Oregon Commitments 8 and 12 provide a direct benefit to ratepayers.

Conclusion

MidAmerican Energy Holdings Company, as a result of its acquisition of
PacifiCorp, will exercise influence over PacifiCorp. PacifiCorp is a public utility subject
to the jurisdiction of the Public Utility Commission of Oregon. After completion of the
acquisition, an affiliated interest relationship will exist between PacifiCorp and
MidAmerican Energy Holdings Company.

Many Commitments and testimony set the stage for arguments to be made
in future proceedings, and we reserve judgment on the merits of those arguments until
that time. Also, the potential harms identified by parties have been mitigated by
Commitments agreed to in the Stipulation. The Stipulation provides additional benefits
to ratepayers in the form of rate credits for administrative and general costs and for non-
fuel cost savings related to the West Valley lease, as well as a strengthened commitment
to renewable energy resources and low-income customers. Therefore, we conclude that
approval of the Application for acquisition, as supplemented by the terms of the
Stipulation, will provide a net benefit for PacifiCorp customers in Oregon and will not
harm the public as a whole.


































































































































