
ORDER NO. 06-033

ENTERED 01/25/06

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UE 177, UE 178, UG 170 & UG 171

In the Matters of:

PACIFIC POWER & LIGHT, dba
PACIFICORP, (UE 177)

PORTLAND GENERAL ELECTRIC
COMPANY, (UE 178)

NORTHWEST NATURAL GAS COMPANY,
(UG 170)

and

AVISTA UTILITIES, (UG 171)

Filing of tariffs establishing automatic
adjustment clauses under the terms of SB 408.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER

DISPOSITION: MOTION FOR AMENDED PROTECTIVE
ORDER GRANTED IN PART

On December 13, 2005, Avista Corporation, Northwest Natural Gas
Company, PacifiCorp and Portland General Electric Company (collectively referred to as the
“utilities”) filed a joint motion seeking issuance of an amended protective order to include
heightened protection of confidential tax and commercially sensitive financial information.
On December 28, 2005, the Industrial Customers of Northwest Utilities (ICNU) and the
Northwest Industrial Gas Users (NWIGU) filed separate responses in opposition to the
motion. On January 9, 2006, the utilities filed a joint reply in response to ICNU’s and
NWIGU’s opposition.

In this order, we grant the utilities’ joint motion with certain modifications.
We amend our general protective order to require a safe-room discovery mechanism for the
review of confidential portions of the Senate Bill 408 tax reports and other documents
containing tax data and analyses.
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INTRODUCTION

Senate Bill 408 requires each of these four utilities to file an annual tax report
with the Commission that identifies the amount of income taxes authorized to be collected in
rates and the amount of income taxes paid by the utility or its consolidated tax group in a
given year. If the amounts of collection and payment differ by at least $100,000, the
Commission must adopt an automatic adjustment clause to account for the difference.

Senate Bill 408 restricts the use of information submitted in the tax reports.
Finding that the tax information of any business is commercially sensitive, the Oregon
Legislative Assembly prohibited the Commission’s use of tax reports for any purpose not
related to Senate Bill 408. See Sections 2(g) and 3(11). Moreover, the legislature clarified
that intervenors in a Commission proceeding to review the tax report or make rate
adjustments may have access to the information only “upon signing a protective order
prepared by the Commission.” Section 3(11).

On October 15, 2005, the four utilities filed the tax reports and designated
almost all of the information provided as confidential. The Commission staff (Staff)
examined the reports and concluded that, for each utility, the amounts collected and paid
differed by more than $100,000 in one or more years. At its November 22, 2005 public
meeting, the Commission ordered each utility to make an automatic adjustment clause filing
and opened these dockets under ORS 757.210.

PROTECTIVE ORDER

At this juncture, the Commission must determine the form of the protective
order that, upon signing, will give intervenors access to the tax reports pursuant to
Section 3(11) cited above. Citing the sensitivity of the information contained in the tax reports
and the risk of its public disclosure, the utilities seek a protective order that would impose
additional protection for information designated as “highly confidential.” The utilities explain
that this information is limited to that contained in the tax reports and supporting information
containing tax data and analyses.

Under the utilities’ proposal, intervenors would review documents containing
highly confidential information in “safe rooms” provided at offices in Portland. Access to
the safe rooms would require 24-hour advance notice and the utilities may require the
presence of a monitor. The safe rooms would be available Monday through Friday, between
the hours of 9 a.m. and noon and 1 p.m. and 5 p.m., excluding holidays. Moreover,
intervenors would be allowed to take limited notes, but not make copies.

The utilities further proposed that a separate safe room be established in
Salem for the Commission staff (Staff). Documents in the Salem safe room would be
secured in a locked cabinet in a designated room at the Commission, and one person
designated by Staff would control the key to the cabinet and record Staff’s review of the
documents, including the time, date, and nature of the review.
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ICNU and NWIGU oppose the utilities’ request. Both contend that the
proposed safe room discovery procedures are unduly burdensome and would significantly
impair the intervenors’ ability to participate and contribute in these proceedings. ICNU adds
that the restrictions are unworkable for consultants who reside outside Portland, noting that it
intends to hire a consultant based in St. Louis, Missouri, who appeared on behalf of ICNU in
PacifiCorp’s recently completed rate case. ICNU also claims that the presence of a monitor
to oversee review of the documents may violate the attorney-client privilege and/or work
product doctrines.

ICNU and NWIGU contend that the Commission’s standard protective order
is sufficient to protect against unauthorized disclosure of the tax reports and supporting data.
ICNU even proposes two amendments to the general protective order to address some of the
utilities’ concerns: (1) adopt the utilities’ suggestion to apply the protective order in docket
AR 499, as well as these cases; and (2) limit access under the order to only those entities
granted party status in the automatic adjustment proceedings at the December 9, 2005
prehearing conference (ICNU, NWIGU, and the Citizens’ Utility Board.)

If additional protection is required, ICNU proposes—and NWIGU supports—
the use of a modified protective order modeled after an agreement used to govern access to
highly confidential information in Docket No. UM 1209, In the Matter of Mid-American
Energy Holding Company’s Application to Acquire PacifiCorp. This modified protective
order would limit access to the highly confidential information to no more than two counsel
and one consultant designated by the intervenor. Designated counsel would be provided one
copy of the documents containing the highly confidential information and may make only
one copy for the designated consultant. Finally, all copies of the documents would be
returned at the end of the proceeding on written request by the disclosing party.

In response, the utilities contend that the additional protection is necessary,
given the sensitivity of information contained in the tax reports and the failure of the standard
protective order to protect confidential information from unauthorized public disclosure.
They maintain that the safe room procedures, while presenting minor inconveniences, are not
unduly burdensome. The utilities also explain that they will make efforts to facilitate access
to the safe rooms on less than 24-hour notice and intervenors may protect attorney-client
communications simply by stepping outside the safe room to discuss privileged matters.
Moreover, in response to concerns raised by ICNU regarding use of the information in
testimony, the utilities agree to include Bates numbers on all documents so that intervenors
may easily reference any page they want to use as an exhibit. Once referenced, the utilities
will then file, under seal, copies of the designated information with the Commission.

DISCUSSION

No party questions the sensitivity of the information contained in the SB 408
tax reports or the harm presented by its public release. Indeed, as noted above, the
Legislative Assembly expressly recognized that the tax information of any business is
commercially sensitive and that its disclosure could harm the party producing the
information. Based on this finding and other provisions of SB 408, the Commission has
concluded that the confidential information contained in the tax reports is privileged under
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state law and protected from disclosure under ORS 192.502(9). Letter Opinion at 1 (OPUC
Nov. 18, 2005) (denying public records request for disclosure of SB 408 tax reports) aff’d
Letter Opinion (DOJ Jan. 4, 2006). Another state law, ORS 314.835, criminally punishes the
public disclosure of income tax information.

The utilities are asked to produce this sensitive information at a time when
uncertainty exists as to the effectiveness of the Commission’s general protective order,
particularly in highly politicized and publicized cases. Approximately one year ago,
hundreds of pages of confidential documents covered by a protective order in a Commission
proceeding were illegally provided to a Portland newspaper. The leaked information was
subsequently published in print media and broadcast by television and radio stations. At the
time of the disclosure, we predicted the unlawful actions might impair the work of the
Commission, “as utilities may be reluctant to provide essential information to intervening
parties for fear of leaks that may harm their competitive standing.” In the Matter of Texas
Pacific Group’s Application to Acquire PacifiCorp, Docket No. UM 1121, Order No. 05-114
at 9. Although the Attorney General is investigating the violation of that protective order, we
have not, as yet, been able to identify the party that violated our order.

Given the significant harm that might occur from the disclosure of the tax
information and the regrettable risk of disclosure that now exists, we have no choice but to
adopt a safe-room discovery mechanism to govern the use of highly confidential information
in these dockets. This decision does not reflect on the integrity of any attorney or other
person involved in these proceedings, but simply results from the fact that, absent the safe-
room protection, we cannot provide reasonable assurance that the utilities’ highly sensitive
tax information will be protected.

We acknowledge the inconvenience imposed by the use of a safe room, and
make several modifications to the utilities’ proposal to address the concerns raised by ICNU
and NWIGU concerning the ability to participate and contribute in these proceedings. First,
the utilities may only designate the protected portions of the SB 408 tax reports and
documents that contain the tax data and analysis as “Highly Confidential Information.”
While the utilities have explained the need for additional protection is limited to these
documents, their proposal is overly broad by allowing the designation of any information
requested in discovery as highly confidential. Moreover, we note that any party may
challenge such a heightened designation, at which time the designating utility will bear the
burden of establishing that the information is properly subject to additional protection.

Second, the utilities must make all the designated “Highly Confidential
Information”available for review in a single safe room in Portland, rather than four separate
locations identified by each utility. The utilities must designate the location of this safe room
and, within five business days of the date of this order, notify the Commission and all
intervenors of the location.

Third, the utilities shall designate one person to receive notice regarding
appointments to view the “Highly Confidential Information” in the Portland safe room, and
to coordinate all necessary activities among the utilities, including the scheduling of any
required monitors. Due to this consolidation, we will not reduce the need for 24 hour
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advance notice to access the safe rooms, but encourage the utilities to facilitate access on
even shorter notice when safe room monitors can be made available more quickly.

Fourth, to ensure that the presence of a monitor does not violate attorney-
client privilege or work product protected communications, the utilities must provide a
private conference room adjacent to the safe room to allow discussions among or between
intervenor’s counsel and consultants.

While these modifications will reduce the inconvenience imposed by the safe
room discovery procedures, we recognize that they do not fully address the concern raised by
ICNU relating to its use of an out-of-state consultant. We encourage the utilities to work
with ICNU to determine whether special arrangements may be made to accommodate the
needs of the consultant based in St. Louis, Missouri. Because of the consultant’s familiarity
with the many issues related to the tax issue in Oregon, we also would entertain a request for
increased intervenor funding to cover additional expenses resulting from the requirements
imposed by the modified protective order.

We acknowledge that the safe room discovery procedures may extend the
time needed by the intervenors to review and obtain information required for them to
contribute to the record in these proceedings. Accordingly, we will ensure that additional
time is provided in the procedural schedule to help compensate for the additional time
necessary to make multiple trips to the safe rooms to review discovery.

Finally, we clarify that the protective order issued here only governs access to
the tax reports and related information in dockets UE 177, UE 178, UG 170 and UG 171.
While the utilities and intervenors believe this protective order should also be used in docket
AR 499—the pending proceeding to adopt rules required to implement SB 408—they fail to
recognize inherent differences between rulemaking and contested case proceedings that
preclude the use of a single protective order. Most obviously, a rulemaking proceeding, by
definition, has no intervenors and no formal discovery. It is a legislative proceeding, not a
judicial one. The applicability of a protective order in such a proceeding will, if necessary, be
separately addressed in that docket.

CONCLUSION

There is no dispute that the public disclosure of the tax information required
by SB 408 could seriously harm the producing utility. Furthermore, the risk of such
disclosure is, unfortunately, uncontrollable by this Commission without the use of a safe
room discovery mechanism. Accordingly, we grant the utilities’ request for heightened 
protection of “Highly Confidential” information, but make modifications to their proposal to
reduce inconvenience to intervenors and to ensure their ability to participate and contribute in
these proceedings. However, we emphasize that the circumstances surrounding this request
are unique, and that this order should not be used as general precedent in support of the use
of a safe-room discovery mechanism.




















