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Q. PLEASE STATE YOUR NAME, POSITION, AND BUSINESS 1 

ADDRESS. 2 

A. My name is Michael Dougherty.  I am the Program Manager of the 3 

Corporate Analysis and Water Regulation Section of the Utility Program 4 

with the Public Utility Commission of Oregon.  My business address is       5 

550 Capitol Street NE Suite 215, Salem, Oregon 97308-2148.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 7 

WORK EXPERIENCE. 8 

A. My Witness Qualification Statement is included as Exhibit Staff/101. 9 

Q. WHAT IS THE PURPOSE OF THIS TESTIMONY? 10 

A. In compliance with Ordering Paragraph 2 of Commission Order No. 08-409 11 

(UM 1381), dated August 7, 2008, the purpose of this testimony is to: 12 

1. Discuss Crooked River Ranch Water Company’s (CRRWC or Company) 13 

compliance with Ordering Paragraph 5 of Commission Order No. 07-527 14 

(UW 120);  15 

2. Discuss the amount of penalties for each violation of Commission Order 16 

No. 07-527, by CRRWC; and 17 

3. Recommend the disposition of any such penalties.  18 
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Q. WHO ARE THE PARTIES IN THIS DOCKET? 1 

A. The parties are Staff, the Company, and UW 120 Intervenors Craig Soule 2 

(customer/member), Steve Cook (customer/member), Charles Nichols 3 

(customer/member), and Brian Elliott (President, Crooked River Ranch 4 

Water Company Board of Directors). 5 

Q. DID YOU PREPARE ANY EXHIBITS FOR THIS DOCKET? 6 

A. Yes.  Exhibit No. 102 contains information in support of my testimony.   7 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 8 

A. The testimony is organized as follows:  9 

1. CRRWC’s compliance with Ordering Paragraph 5 of Commission Order 10 

No. 07-527 (UW 120); 11 

2. Penalties for each violation of Commission Order No. 07-527, by 12 

CRRWC; and  13 

3. Disposition of such penalties. 14 

CRRWC’S COMPLIANCE WITH ORDERING PARAGRAPH 5 OF 15 

COMMISSION ORDER NO. 07-527 (UW 120) 16 

Q. PLEASE RE-STATE ORDERING PARAGRAPH 5 OF COMMISSION 17 

ORDER NO. 07-527 (UW 120). 18 

A. Ordering Paragraph 5 of Commission Order No. 07-527 states: 19 

5. Not later than 30 days from the date of this order, Crooked 20 
River Ranch Water Company shall file an accounting of its 21 
collection of funds through its special assessment surcharge 22 
and the disposition of such funds, from the inception of the fund 23 
to the present. 24 

 25 
 26 
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Q. WHAT WAS THE PURPOSE OF THE SPECIAL ASSESSMENT FUND? 1 

A. According to a March 29, 2004, Board Resolution (Exhibit Staff/102), 2 

special assessment surcharges were being collected for: 3 

 Drilling of Well No. 3, and plumbing to accommodate a chlorination 4 
system; 5 

 6 
 Upgrading the Cistern and building a new pump house; 7 

 Re-plumb and add a chlorination station to Well No. 1 (formerly Well 8 
No. 4); and 9 

 10 
 Pay-off the loan on the office building. 11 

The Board set the capital assessment amount at $8 per month per 12 

customer.  The fund collection began in July 2004 and ended in December 13 

2007, when the Company complied with the Commission direction on page 14 

9 of Commission Order No. 07-527:  15 

The capital assessment surcharge is not an appropriate charge 16 
and is discontinued. 17 

 18 
Q. HAS THE COMMISSION RE-AFFIRMED THE NEED FOR THE 19 

COMPANY TO PROVIDE AN ACCOUNTING OF THE SPECIAL 20 

ASSESSMENT SURCHARGE IN SUBSEQUENT ORDERS? 21 

A. Yes.  In Commission Order No. 08-177, dated March 24, 2008, the 22 

Commission stated on page 6: 23 

Regarding Ordering Paragraph 5, Crooked River’s alleged 24 
inability to understand what the Commission intended the 25 
Company to file would have been suitable content for a motion 26 
for clarification that could have been filed on a timely basis.  The 27 
Company’s failure to file either the accounting or a motion 28 
establishes its lack of good faith. 29 
 30 

The Commission goes on to state: 31 
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From the Staff Report, we learn that Crooked River did provide 1 
Staff with records that allowed Staff to perform a partial 2 
accounting of the Company’s collection of funds through its 3 
special assessment surcharge and the disposition of such 4 
funds.  The Company cannot rely on Staff’s work in compiling 5 
that information into a useful report to satisfy its obligation to 6 
submit a full accounting of the amounts collected and their 7 
disposition. 8 

 9 
In Commission Order No. 08-243, dated May 2, 2008, the Commission 10 

stated on page 7 (emphasis added): 11 

The Company shall file an accounting of the special assessment 12 
surcharge funds consistent with the purposes of the 13 
surcharge as stated in the enabling Board resolution.  The 14 
Company shall file that accounting within 15 days.  Thereafter, 15 
Staff or any interested party may file comments on the 16 
Company’s accounting.  The Commission will decide what 17 
further actions are necessary at that time. 18 

 19 
Q. HAS THE COMPANY PROPERLY ACCOUNTED FOR THE CAPITAL 20 

ASSESSMENT FUND? 21 

A. No.  The following table based on information provided by the Company in 22 

its April 8, 2008, Response to Order No. 08-177, clearly shows that funds 23 

spent plus the money-market deposit account (MMDA) balance does not 24 

equal funds received (revenue) from the capital assessment surcharge. 25 

Revenue  $477,938
  minus  
    Intended Use  $179,022
    Unintended Use  $69,345
Total Expenditures  $229,571
  
MMDA Balance  $118,368
  
Expenditures plus MMDA Balance  $347,939
  
Funds unaccounted (Revenue minus 
Expenditures minus MMDA Balance) 

 
$129,999
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 1 
The Commission should note that in its April 8, 2008, filing, the Company 2 

uses a pre-established (1999) CD to balance the capital assessment fund.  3 

Additionally, the Company attempts to balance the capital assessment fund 4 

by using expenditures that predate the establishment of the capital 5 

assessment fund.  Because the predated expenditures and CD are not 6 

appropriate to include in account reconciliation, CRRWC has not properly 7 

accounted for approximately $130,000 in the capital assessment fund.   8 

The above table also indicates that the Company has not implemented 9 

proper controls surrounding the capital assessment fund and appears to 10 

have used the capital assessment fund as an extension to its operating 11 

account.  This is in violation of the Company’s Board Resolution, dated 12 

March 29, 2004. 13 

Q. DOES THE COMPANY CLAIM IT HAS COMPLIED WITH ORDERING 14 

PARAGRAPH 5 OF COMMISSION ORDER NO. 07-527? 15 

A. Yes, the Company continues to assert that it has complied with Ordering 16 

Paragraph No. 5 and stated so as early as March 13, 2008, in its Response 17 

to Staff’s Motion Regarding Violations of Order No. 07-527.  In its response, 18 

the Company stated on pages 3 - 4: 19 

CRRWC provided spreadsheets which showed all special 20 
assessment funds collected, all disbursements made from the 21 
Special Assessment Fund and how those funds were spent.  In 22 
addition to the spreadsheet synthesizing this data CRRWC 23 
accounted for all checks associated with the account.  Michael 24 
Dougherty’s Staff Report conclusively demonstrates that the 25 
information requested was provided as it contains several pages 26 
of analysis of that information.  The information provided by 27 



Docket UM 1381 Staff/100 
 Dougherty/6 

CRRWC was entirely consistent with Section 5 of Order No. 07-1 
527 as well as the well established definition of “accounting.” 2 

 3 
In their motion Staff alleged that “the Commission required very 4 
specific accountings and reports, which CRRWC has not provided.” 5 
CRRWC will not argue whether or not Section 5 was “very specific” 6 
as that is a general term and there are various degrees of 7 
specificity except to say that CRRWC complied with Section 5 as 8 
required under any reasonable interpretation. 9 
 10 

Staff Exhibit 102 pages 3 – 5 includes a chronological list of events 11 

concerning CRRWC’s non-compliance with Ordering Paragraph 5. 12 

Q. PLEASE DESCRIBE THE DATES AND SUBMITTALS THAT CRRWC 13 

CLAIMS IT COMPLIED WITH ORDERING PARAGRAPH 5. 14 

A. The following applies: 15 

 On January 8, 2008, to fulfill the contempt settlement, the Company 16 

provided its “Daily Receipts Allocation”, from July 2004 through 17 

December 2007, and checks and invoices for expenditures from the 18 

capital assessment fund.  Based on the submittal, Staff was able to 19 

classify funds as shown on page 4 of the UW 120 Contempt 20 

Proceeding Results report submitted to the Commission on March 7, 21 

2008, and shown below.   22 

Total Revenue Collected  $476,682
  
  Expenditures – Intended Purposes  $131,081
  Expenditures – Unintended Purposes  $75,777
  
Calculated Balance (Revenues minus 
Expenditures) 

 $269,824

  
November 2007 Actual Balance  $118,028
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Difference (Funds not accounted for)  $151,7961

  
Hypothetical Balance of Fund if Fund was only used 
for Intended Purposes  

 $345,602

 1 
The Commission should note that CRRWC did not provide an 2 

accounting of funds, but only the back-up information that allowed Staff 3 

to determine the usage of funds.  As Staff explains in the report, the 4 

$131,081 that Staff classified as “Expenditures – Intended Purposes” 5 

included: 6 

• $71,535 in building loan payments;  7 

• $22,998 in engineering costs; 8 

• $3,550 in easement surveying costs; 9 

• $4,342 in piping;2  10 

• Approximately $28,065 in legal costs concerning easements for      11 

Well #3; and 12 

• $591 in water rights. 13 

The $75,777 that Staff classified as “Expenditures – Unintended 14 

Purposes” included, but was not limited to:3 15 

• $16,657 in legal costs concerning the Commission assertion of 16 

jurisdiction of CRRWC in WJ 8;  17 
                                            
1 The UW 120 Contempt Hearing Results report had a calculation error and incorrectly stated 
$140,881 for funds not accounted for. 
2 In the UW 120 Contempt Hearings Results report, Staff incorrectly listed $4,311 in piping and 
omitted $591 in water rights from the listing of expenses.  The total of $131,081 stated in the 
report was correct.   
3 In the UW 120 Contempt Hearings Results report, Staff was focusing on the major expenditures 
and did not list additional legal fees concerning disputes with the Club & Maintenance 
Association.  These legal costs were later revealed to be attributed to the easement issues and 
were reclassified as an “Intended purpose” in Staff’s April 8, 2008, fund summary.  The total of 
$75,777 stated in the report was correct. 
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• $10,753 in accounting costs related to WJ 8, UW 120, a civil 1 

complaint, standard financial reporting, and other Commission 2 

regulatory matters.  The Commission should note that the 3 

Company did not present any invoices or other evidence that 4 

CRRWC’s contract accountant was involved in the 5 

establishment of the capital assessment fund, setting up of 6 

accounts and accounting codes concerning the capital 7 

assessment fund, or reviewing the Company’s accounting of the 8 

capital assessment fund; 9 

• $2,984 in UW 120 legal costs concerning contributions in aid of 10 

construction;  11 

• $30,000 for land that was actually purchased in 2001 prior to the 12 

establishment of the capital assessment fund; and  13 

• $13,500 for a crane that CRRWC purchased in 2002 prior to the 14 

establishment of the capital assessment fund. 4 15 

As Staff states in it UW 120 Contempt Hearing Results report, if the 16 

Company properly used the capital assessment fund for the Board 17 

intended purposes, the balance would have been $345,602 as of 18 

November 30, 2007.  This indicates that the Company has not 19 

implemented proper controls surrounding this capital assessment fund 20 

and appears to have used the capital assessment fund as an 21 

                                            
4 UW 120 Contempt Proceeding Results, dated March 7, 2008, pages 4 and 5. 
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extension of its operating account.  This is in violation of the 1 

Company’s Board Resolution, dated March 29, 2004. 2 

 As previously mentioned, on March 13, 2008, CRRWC delineates its 3 

claim that the Company complied with Ordering Paragraph 5 through 4 

the information submitted on January 8, 2008. 5 

 On March 21, 2008, CRRWC submitted a Supplemental Response to 6 

Staff’s Motion Concerning Violations of Commission Order No. 07-527.  7 

CRRWC claims that Staff's Report has factual errors and requests a 8 

hearing before any action is taken on Staff's Report. 9 

 On March 26, 2008, CRRWC filed a response to Order No. 08-177 10 

regarding Balance of Funds Remaining from Special Assessment 11 

Surcharge.  In its response, the Company states that the balance of 12 

funds remaining from CRRWC’s special assessment surcharge fund is 13 

$233,889.  The Company did not provide any documentation to 14 

substantiate this amount. 15 

 On March 26, 2008, CRRWC submitted an Application for 16 

Reconsideration of PUC Order No. 08-177; Request for a Hearing; and 17 

Petition for Extension of Time to Comply; and a Declaration of James 18 

Rooks in Support of CRRWC’s Application.  In the declaration, the 19 

Company once again refers to the $233,889, and states that the 20 

Company has a portion of the capital assessment fund in Certificates 21 

of Deposits (CDs).  Although the Company includes the CDs as part of 22 

the assessment fund, it fails to mention that these CDs were 23 
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established in 1999, approximately five years before establishment of 1 

the assessment fund. 2 

 On March 27, 2008, the Company submitted a spreadsheet labeled 3 

“Assessment Monies Used in March 2008.”  The spreadsheet includes 4 

$27,533 in building loan payments (intended use of the fund), $11,473 5 

for dump truck repairs, and $18,607 for backhoe repairs.  Repairs to 6 

the dump truck and backhoe were not intended uses of the capital 7 

assessment fund. 8 

 On April 8, 2008, CRRWC submitted its Response to Order No. 08-9 

177.  Although the Company once again refers to a balance of 10 

$233,889, the attached spreadsheet that lists fund expenditures 11 

indicated a balance of $130,656.  The Company accounts for this 12 

balance by using the balance of the Community First Assessment 13 

account ($118,368) and a Columbia River Bank CD ($12,288).  Again, 14 

the Company fails to mention that the Columbia River CD was 15 

established in 1999, approximately five years before the initiation of the 16 

assessment fund surcharge.  As a result of the Company’s submittal, 17 

Staff in its April 8, 2008, Staff Supplemental Response to 18 

Reconsideration, used CRRWC’s input to develop the following table 19 

to highlight the fund expenditures: 20 
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 1 
Revenue Collected $477,938
 
Intended Use $179,022
    Easement Rights (Well #3) $40,476
    Engineering $29,643
    Building $108,903
 
Unintended Use $69,345
 
Pre-Assessment Expenditures $97,835
Balance $131,736
 
Balance in Capital MMDA $118,368
 
Hypothetical Balance of Fund if 
Fund was only used for Intended 
Purposes 

$298,9165

 2 
The above figures are different from Staff’s March 7, 2008, report for 3 

various reasons including expenditures for easement rights and 4 

building loan payments that occurred in 2008, inclusion/exclusion of 5 

certain expenses from previously reported expenditures, increased 6 

piping expenditures, and a more specific breakdown of easement legal 7 

charges.  In the accounting, the Company removed the dump truck 8 

and backhoe repairs included in the March 27, 2008, submittal.  The 9 

Commission should note that the table in UW 120 Contempt 10 

Proceeding Results report was developed from invoices and revenue 11 

reports.  The above table was based on input from CRRWC that did 12 

not include invoices.   13 

                                            
5 Staff’s Supplemental Response to Reconsideration incorrectly reported $299,916. 
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 On April 14, 2008, the Commission received a CRRWC letter 1 

enclosing its Board of Directors’ Reserve Fund / Status and Role of 2 

James Rooks.  The document states that the Company will place the 3 

$233,889 in an emergency reserve status and funds would not be 4 

distributed except in extreme emergencies.  The document also states 5 

that Mr. Rooks has the complete confidence of the Board.  In addition, 6 

the document states that the contract between CRRWC and Mr. Rooks 7 

became a nullity when the Commission severely reduced the 8 

CRRWC’s revenue. 9 

 On May 13, 2008, CRRWC requested a motion for Extension of Time 10 

and stated: 11 

CRRWC is also requesting the same extension of time to 12 
respond to the PUC’s Order that CRRWC file an accounting 13 
within fifteen days.  The PUC has not acknowledged, in its 14 
Order, that CRRWC has previously filed an accounting nor 15 
does the PUC identify in what way the accounting is 16 
deficient.  Counsel for CRRWC has attempted to confer with 17 
counsel for the PUC to determine what specific information 18 
the PUC needs in addition to what CRRWC has already 19 
submitted. Once CRRWC understands what specific 20 
information the PUC has ordered CRRWC to provide to 21 
supplement the previously filed accounting, they will need 22 
time to compile that information as stated above. 23 
 24 

It is interesting to note that the Company finally requests clarification of 25 

the accounting requirement approximately 136 days after the due date 26 

(December 31, 2007) of Ordering Paragraph 5.  Additionally, the 27 

Company’s delay in requesting clarification is awkward because the 28 

Commission in Order No. 08-177, dated March 24, 2008, clearly stated 29 
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that the Company could file a motion asking for clarification.  In 1 

addition, CRRWC’s statement “nor does the PUC identify in what way 2 

the accounting is deficient” is not accurate.  The Commission in Order 3 

No. 08-243 clearly states on page 7: 4 

The Company shall file an accounting of the special 5 
assessment surcharge funds consistent with the purposes of 6 
the surcharge as stated in the enabling Board resolution.   7 

 8 
 On May 20, 2008, CRRWC filed a Response and Motion for 9 

Reconsideration/Clarification.  Although the motion does not include an 10 

accounting of the assessment fund, the Company states on page 2: 11 

Counsel for CRRWC spoke with counsel for PUC and for 12 
PUC staff today, and now have a better understanding of 13 
what format of accounting might be satisfactory to PUC.  14 
Additional explanation would be helpful. 15 

 16 
 On June 3, 2008, CRRWC filed a Supplemental Response to Order 17 

No. 08-243.  As with previous submittals, the Company’s response 18 

included expenditures that predate the establishment of the 19 

assessment fund, capital expenditures not related to the enabling 20 

resolutions, and operating and maintenance expenses (accounting) not 21 

related to the assessment fund.  This accounting did not significantly 22 

differ from the April 8, 2008, accounting.  Staff Exhibit 102 contains a 23 

comparison between the June 3, 2008, and April 8, 2008 accounting 24 

and a summary of the June 3, 2008, accounting. 25 

Q. IF THE COMPANY SUBMITTED DOCUMENTATION CONCERNING 26 

THE ASSESSMENT FUND AT VARIOUS TIMES THROUGHOUT THE 27 
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UW 120 PROCESS, WHY DO YOU CONTEND THAT CRRWC DID NOT 1 

FULFILL ORDERING PARAGRAPH 5 IN A TIMELY MANNER? 2 

A. In Order No. 07-527, the Commission specifically stated on page 9: 3 

Within 30 days of the date of this order, we direct the Company 4 
to file a report that accounts for all funds received from the 5 
surcharge and all expenditures of those funds for whatever 6 
purpose.   7 
 8 

The Commission goes on to state on page 10 of Order No. 07-527: 9 

We are concerned that the Company has spent some of the 10 
proceeds of the surcharge for purposes not within the scope of 11 
the enabling resolution.  In allowing the Company to retain the 12 
funds for now, we state our intent that the use of the funds be 13 
limited to capital improvements or the pay-off of loans; 14 
expenses incurred by the Company should be paid for out of 15 
operating revenues. 16 

 17 
Although the Company submitted numerous “accountings” of the fund 18 

starting March 26, 2008, the Company did not appear to take heed of the 19 

Commission’s concern surrounding expenditures outside the scope of the 20 

enabling resolution and the Commission’s direction that the use of the fund 21 

be limited to capital improvements or to pay-off of loans. 22 

Q. BASED ON ORDERING PARAGRAPH 5, WHAT DID YOU EXPECT 23 

THE COMPANY’S ACCOUNTING SUBMITTALS TO CONTAIN? 24 

A. I expected the Company to include a full and complete listing of the 25 

revenues received through the assessment charge and charges related to 26 

the enabling resolution that occurred after the resolution.  Staff Exhibit 102 27 

contains a template of an accounting that would have complied with 28 
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Ordering Paragraph 5.  The Company’s numerous submittals were deficient 1 

based on the following reasons: 2 

1. In each of its accounting submittals, the Company includes different 3 
entries of expenses; 4 

 5 
2. In its accounting submittals, CRRWC includes capital expenditures that 6 

are not included in the enabling resolution; 7 
 8 

3. In its accounting submittals, CRRWC includes capital expenditures that 9 
occurred approximately two to three years prior to establishment of the 10 
assessment fund; 11 

 12 
4. In its accounting submittals, CRRWC includes expenditures that are not 13 

capital expenditures, but are more correctly classified as Operating and 14 
Maintenance (O&M) expenditures; 15 

 16 
5. CRRWC attempts to use CDs established in 1999 to account for the 17 

balance of the assessment fund;  18 
 19 

6. CRRWC did not appear to have a method to code the assessment fund 20 
expenditures to ensure, at the least, there was an accounting, if not 21 
physical, separation between these monies and operating funds; and 22 

 23 
7. The information provided by the Company does not reconcile the 24 

dollars existing in current accounts with the difference of money 25 
collected in rates, including interest, and expenditures of such funds. 26 

 27 
Q. PLEASE ADDRESS EACH CONCERN IN MORE DETAIL. 28 

A. The following provides additional explanations of my concerns. 29 

Company accounting submittals include different entries of expenses 30 

The Company’s accountings of the assessment fund have varied over 31 

time and have on many occasions included expenditures in certain 32 

accountings that are not included in previous or subsequent accountings.  33 

These changes were also noted in the August 6, 2008, Department of 34 

Justice (DOJ) Investigation Report submitted to the Jefferson County 35 
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District Attorney.  In Staff Exhibit 102, I included DOJ Exhibit 28 to the DOJ 1 

Investigation Report.  This DOJ exhibit clearly shows the variations in the 2 

Company’s accountings of the fund. 3 

Capital expenditures that were not included in the enabling resolution 4 

Because the Board Resolution was clear on the intent of the fund, the 5 

assessment fund collections should have only been used for the stated 6 

purposes of the resolution.  However, in both its March 7, 2008, UW 120 7 

Contempt Proceeding Results and April 8, 2008, Staff Supplemental 8 

Response to Reconsideration, Staff demonstrates that the Company’s 9 

numerous accountings of the fund included capital expenditures (dump 10 

truck and backhoe repairs, crane painting, hammer attachment, and piping 11 

used for main line extensions) that were not included in the resolution.  The 12 

Commission should note that the hammer attachment only fits on the 13 

excavator owned by the General Manager.  Even with these expenditures, 14 

monies are not accounted for in comparing ending account balances with 15 

the dollars claimed to be available to the Company.   16 

Capital expenditures that occurred approximately two to three years prior to 17 

establishment of the assessment fund 18 

The Company’s accounting includes purchase for a crane and land that 19 

occurred approximately two to three years prior to establishment of the 20 

fund.  Although the Company stated that the purchases for the land and 21 

crane were transfers from the capital assessment fund to the operating 22 

account to replace funds in the operating account, this is not the case.  All 23 
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collections for the capital assessment fund were deposited directly into the 1 

operating account.  The Company established a low interest bearing (~1.26 2 

percent annual percentage yield) bank account for the capital assessment 3 

fund in March 2005 with an initial deposit of $47,264.  The only other 4 

deposit into the account was $69,000 in February of 2007.  The accounts 5 

show, and the Company has verified that no checks were written off the 6 

capital assessment bank account as of November 2007. 7 

The Commission should also note that the Board Resolution does not 8 

address the “repurchase” of equipment.  In fact, the resolution states: 9 

The projects all have a large price tag, and I want to keep this 10 
on a pay as you go basis. 11 

 12 
Pay as you go is a system or practice of paying debts as they are 13 

incurred.  The land and crane purchases had already occurred, so the 14 

resolution, based on its own language, would not apply to these previous 15 

purchases.    16 

A reconciliation should not include expenses predating the funds 17 

existence as the means for arriving at an accounts final balance.  Because 18 

the predated expenses are not appropriate to include in account 19 

reconciliation, CRRWC has not properly accounted for many thousands of 20 

dollars not present in the capital assessment fund. 21 
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Expenditures that are not capital expenditures, but are more correctly 1 

classified as Operating and Maintenance expenditures 2 

The Company’s accountings include various amounts in accounting 3 

fees.  As highlighted in Staff’s March 7, 2008, UW 120 Contempt 4 

Proceeding Results and April 8, 2008, Staff Supplemental Response to 5 

Reconsideration, these fees were related to other services performed by 6 

the accounting firm and not directly related  to the assessment fund.  As a 7 

result, these charges should not be included in the fund.   8 

The Company in its April 8, 2008, accounting submittal includes, for the 9 

first time, costs related to assessment booklets.  This is problematic for two 10 

reasons.  First, the Company reported that the initial expenditure of $4,858 11 

occurred on March 26, 2004.  This was three days prior to the resolution 12 

and three months prior to collection of the fund.  In addition, two 13 

subsequent charges occurred in April 2004 prior to collection of the fund.  14 

Second, the Board established the fund for certain, defined capital projects.  15 

A simple test for a capital project that Staff uses is: Have the services 16 

acquired been entirely consumed within the current period, or will there be 17 

carry-over of beneficial services into future periods?  The Company’s 18 

advertising has no beneficial carry-over, and as such is not a component of 19 

water utility plant.  As a result, these O&M expenses should not be included 20 

in fund expenditures. 21 

 22 
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CRRWC attempts to use CDs established in 1999 to account for the 1 

balance of the assessment fund 2 

As previously mentioned, in its March 28, 2008, Application for 3 

Reconsideration of PUC Order No. 08-177; Request for a Hearing; and 4 

Petition for Extension of Time to Comply; and a Declaration of James 5 

Rooks in Support of CRRWC’s Application, CRRWC states that the 6 

Company has a portion of the capital assessment fund in Certificates of 7 

Deposits (CDs).  Although the Company includes the CDs as part of the 8 

assessment fund, it fails to mention that these CDs were established in 9 

1999, approximately five years before establishment of the assessment 10 

fund.  As such, these funds should not be used to balance the assessment 11 

fund.  Again, excluding these monies yields the result that these funds were  12 

not properly accounted for. 13 

CRRWC did not appear to have a method to code the assessment fund 14 

expenditures to ensure, at the least, there was an accounting, if not 15 

physical, separation between these monies and operating funds 16 

As previously mentioned, all collections for the capital assessment fund 17 

were deposited directly into the operating account.  The Company 18 

established a low interest bearing bank account for the capital assessment 19 

fund in March 2005 with an initial deposit of $47,264.  The only other 20 

deposit into the account was $69,000 in February of 2007.  In addition, 21 

based on submittals by the Company, CRRWC did not establish an 22 

accounting code for assessment expenditures.  Because of the mixing of 23 
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operating funds and capital assessment funds, accurate reporting would be 1 

hindered resulting in the above-mentioned variations in the accounting of 2 

the capital assessment fund.  3 

The information provided by the Company does not reconcile the dollars 4 

existing in current accounts with the difference of money collected in rates, 5 

including interest, and expenditures of such funds 6 

As both the tables submitted by Staff on March 7, 2008, and April 8, 7 

2008, indicate, information provided by the Company does not balance and 8 

results in monies that are not accounted for.  The following table is based 9 

on information provided by the Company on April 8, 2008, and clearly 10 

shows that funds spent plus the money-market deposit account (MMDA) 11 

balance does not equal funds received. 12 

Revenues  $477,938
  
minus  
    Intended use  $179,022
    Unintended Use  $69,345
  
Total Expenditures  $229,571
  
MMDA Balance  $118,368
  
Expenditures plus MMDA Balance  $347,939
  
Funds unaccounted (Revenue minus 
Expenditures minus MMDA Balance) 

 
$129,999

 13 
The Company in its March 28, 2008, filings with the Commission states 14 

that the balance of the capital assessment fund is $233,889 and that a 15 

portion of the capital assessment fund is in Certificates of Deposits (CDs).  16 
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As previously mentioned, the CDs were established in 1999, long before 1 

the establishment of the capital assessment fund.  The Company should 2 

not be allowed to use the CDs for accounting of the capital assessment 3 

fund because the CDs are unrelated to the capital assessment fund.   4 

In its April 8, 2008, filing, the Company again uses a CD to balance the 5 

capital assessment funds.  Additionally, the Company attempts to balance 6 

the capital assessment fund by using expenditures that predate the 7 

establishment of the capital assessment fund.  Because the predated 8 

expenses and CDs are not appropriate to include in account reconciliation, 9 

CRRWC has not properly accounted for many thousands of dollars not 10 

present in the capital assessment fund. 11 

Q. HAS THE COMPANY COMPLIED WITH ORDERING PARAGRAPH 5? 12 

A. No.  In Commission Order No. 08-243, dated May 2, 2008, the Commission 13 

stated on page 7 of the order: 14 

The Company shall file an accounting of the special assessment 15 
surcharge funds consistent with the purposes of the surcharge 16 
as stated in the enabling Board resolution.  The Company shall 17 
file that accounting within 15 days.  Thereafter, Staff or any 18 
interested party may file comments on the Company’s 19 
accounting.  The Commission will decide what further actions 20 
are necessary at that time. 21 

 22 
To date, CRRWC has not submitted an accounting “consistent with the 23 

purposes of the surcharge as stated in the enabling Board resolution.”  As 24 

shown on pages 4 and 20 of this testimony, there is approximately $130,000 25 

of capital assessment funds that are not accounted for.  As a result, the 26 

Commission should not accept either the April 8, 2008, or the June 3, 2008, 27 
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accountings and continue to assess fines on the continuing violations until 1 

the Company complies with Ordering Paragraph 5.  The Commission has 2 

been clear in its expectations concerning compliance with Ordering 3 

Paragraph 5 and the Company, as a regulated water utility is legally 4 

required to comply with Commission orders.  5 

Q. DO YOU HAVE AN ALTERNATIVE RECOMMENDATION FOR THE 6 

COMMISSION? 7 

A. Yes.  If the Commission decides to accept CRRWC’s different interpretation 8 

of Paragraph 5, the Commission may want to recognize the Company’s 9 

gross financial and reporting failures and accept the April 8, 2008, 10 

accounting submittal as compliance with Ordering Paragraph 5.  The 11 

accounting should have only focused on expenditures in the enabling 12 

resolution and funds generated from the monthly surcharge.  However, it is 13 

obvious that the Company, after numerous attempts, is unable or unwilling 14 

to file an “accounting of the special assessment surcharge funds consistent 15 

with the purposes of the surcharge as stated in the enabling Board 16 

resolution.”   17 

Additionally, the Company’s April 8, 2008, accounting indicates a fund 18 

balance of $130,656.26, which is the amount the Commission ordered as a 19 

refund in Order No. 08-243.  Because the April 8, 2008, accounting equals 20 

the ordered refund, the Commission may also consider this and accept the 21 

April 8, 2008, accounting as compliance with Ordering Paragraph 5. 22 
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As previously noted, the Company’s June 3, 2008, accounting of the 1 

capital assessment funds does not significantly vary from the April 8, 2008, 2 

accounting.  This June 3, 2008, accounting continues to demonstrate the 3 

Company’s inability to fulfill the Commission’s directive.   4 

The Commission should not accept the January 8, 2008, submittal of 5 

information from the Contempt Hearing because as the Commission stated 6 

on page 6 of Order No. 08-177 (emphasis added): 7 

From the Staff Report, we learn that Crooked River did provide 8 
Staff with records that allowed Staff to perform a partial 9 
accounting of the Company’s collection of funds through its 10 
special assessment surcharge and the disposition of such 11 
funds.  The Company cannot rely on Staff’s work in 12 
compiling that information into a useful report to satisfy its 13 
obligation to submit a full accounting of the amounts 14 
collected and their disposition. 15 

 16 
PENALTIES FOR EACH VIOLATION OF COMMISSION ORDER  17 

NO. 07-527, BY CRRWC 18 

Q. WHAT SHOULD THE PENALTIES BE FOR THE VIOLATIONS OF THE 19 

COMMISSION ORDER ORDERING PARAGRAPH 5? 20 

A. I am advised by Staff counsel that the Company’s Board of Directors, who 21 

are jointly and severally liable for civil penalties, should be required to pay 22 

$500 per violation per day.  ORS 757.994(1) provides jurisdiction to seek 23 

civil penalties against the Directors. That statute provides: 24 

In addition to all other penalties provided by law, a person who 25 
violates any statute, rule or order of the Public Utility 26 
Commission related to water utilities is subject to a civil penalty 27 
of not more than $500 for each violation.  The commission may 28 
require that penalties imposed under this section be sued for the 29 
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benefit of the customers of water utilities affected by the 1 
violation. 2 

 3 
As noted in Order No. 08-177, ORS 757.994(1) allows the Commission 4 

to assess penalties against “a person who violates any . . . order of the 5 

Public Utility Commission related to water utilities.”  ORS 756.010 defines 6 

“person” to include “corporations and associations of their officers. . .” 7 

Because the Company’s Board of Directors have not complied with the 8 

Commission Order, every day of non-compliance is a violation, and as 9 

such, the fine could be imposed every day a violation (non-compliance) 10 

occurs.   11 

Q. WHAT ARE THE PENALTY AMOUNTS FOR EACH VIOLATION? 12 

A. The following calculates the penalties, based on $500 per day for each day 13 

on non-compliance, for the violations of Ordering Paragraphs 4, 5, and 6: 14 

Ordering Paragraph 4  15 

4. Not later than 30 days from the date of this order, Crooked 16 
River Ranch Water Company shall submit any contracts 17 
between itself and its General Manager Mr. Rooks and 18 
members of Rooks’ family, along with supporting testimony, 19 
to this Commission for approval. 20 

 21 
On May 20, 2008, CRRWC filed affiliated interest applications for James 22 

Rooks and Jacquie Rooks.  These applications were approved in 23 

Commission Order Nos. 08-347, dated June 30, 2008, and 08-353, dated 24 

July 1, 2008, respectively.  Because the Company filed the applications on 25 

May 20, 2008, the date the penalties should occur is from December 31, 26 

2007, through May 19, 2008.  This results in 141 days of violations.  As 27 
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such, the penalties assessed for non-compliance of Ordering Paragraph 4 1 

should be $70,500 for each Board Member. 2 

Ordering Paragraph 5 3 

5. Not later than 30 days from the date of this order, Crooked 4 
River Ranch Water Company shall file an accounting of its 5 
collection of funds through its special assessment surcharge 6 
and the disposition of such funds, from the inception of the 7 
fund to the present. 8 

 9 
Because the Company has not filed “an accounting of the special 10 

assessment surcharge funds consistent with the purposes of the surcharge 11 

as stated in the enabling Board resolution,” penalties should continue to 12 

accrue until the Commission issues a final order in this docket. 13 

If the Commission accepts the alternative of accepting the April 8, 2008, 14 

accounting, the date the penalties should occur is from December 31, 2007, 15 

through April 7, 2008.  This results in 99 days of violations.  As such, the 16 

penalties assessed for non-compliance of Ordering Paragraph 4 should be 17 

$49,500 for each Board Member.   18 

Ordering Paragraph 6 19 

6. Not later than 30 days from the date of this order, Crooked 20 
River Ranch Water Company shall file a report stating its need 21 
for funds for new capital improvements, including the intended 22 
projects, the estimated costs of each such project, and the time 23 
that each investment would be required. 24 

 25 
On January 28, 2008, CRRWC provided a two-page signed Declaration 26 

of James Rooks.  This declaration fulfilled the requirements of Ordering 27 

Paragraph 6.  Because the Company filed the declaration on January 28, 28 

2008, the date the penalties should occur is from December 31, 2007, 29 
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through January 27, 2008.  This results in 28 days of violations.  As such, 1 

the penalties assessed for non-compliance of Ordering Paragraph 4 should 2 

be $14,000 for each Board Member. 3 

As a result, the total penalties for the Company and each of its Board 4 

Members would at a minimum, equal $134,000.  Because Richard Keen left 5 

the Board in September 2007, these penalties should be assessed to Board 6 

members Brian Elliott, Randolph Scott, Richard Miller, and James Rooks, 7 

who are jointly and severally liable for civil penalties ($536,000 total). 8 

DISPOSITION OF SUCH PENALTIES 9 

Q. WHAT IS YOUR RECOMMENDATION CONCERNING DISPOSITION 10 

OF THE PENALTIES? 11 

A. I recommend that the penalties be placed in an interest-bearing account as 12 

a trust for members, for later disposition by order of the Commission. 13 

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 14 

A. Yes. 15 

 16 
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WITNESS QUALIFICATION STATEMENT 
 
 
NAME:  MICHAEL DOUGHERTY 
 
EMPLOYER:  PUBLIC UTILITY COMMISSION OF OREGON 
 
TITLE: PROGRAM MANAGER, CORPORATE ANALYSIS AND 

WATER REGULATION 
 
ADDRESS: 550 CAPITOL ST. NE, SALEM, OR  97308-2148 
 
EDUCATION: Master of Science, Transportation Management, Naval 

Postgraduate School, Monterey CA (1987) 
 
 Bachelor of Science, Biology and Physical Anthropology, 

City College of New York (1980) 
 
EXPERIENCE: Employed with the Oregon Public Utility Commission as the 

Program Manager, Corporate Analysis and Water 
Regulation from May 2005 to present.  Previously employed 
as Senior Affiliated Interest Analyst from June 2002 through 
May 2005.  Also serve as Lead Auditor for the Commission’s 
Audit Program.   

 
Performed a five-month job rotation as Deputy Director, 
Department of Geology and Mineral Industries, March 
through August 2004. 

 
 Employed by the Oregon Employment Department as 

Manager - Budget, Communications, and Public Affairs from 
September 2000 to June 2002. 

 
 Employed by Sony Disc Manufacturing, Springfield, Oregon, 

as Manager - Manufacturing, Manager - Quality Assurance, 
and Supervisor - Mastering and Manufacturing from April 
1995 to September 2000. 

 
 Retired as a Lieutenant Commander, United States Navy.  

Qualified naval engineer. 
 
 Member, National Association of Regulatory Commissioners 

Staff Sub-Committee on Accounting and Finance. 
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