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I. IDENTIFICATION OF WITNESS 1 

 2 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 3 

A. My name is Renée Albersheim.  I am employed by Qwest Services Corporation, parent 4 

company of Qwest Corporation (“Qwest”), as a Staff Witnessing Representative.  I am 5 

testifying on behalf of Qwest.  My business address is 1801 California Street, 24th floor, 6 

Denver, Colorado, 80202. 7 

 8 

Q. DID YOU FILE DIRECT TESTIMONY ON MAY 3, 2007 AND REBUTTAL 9 

TESTIMONY ON MAY 23, 2007? 10 

A. Yes, I did. 11 

 12 
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II. PURPOSE OF TESTIMONY 1 

 2 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 3 

A. The purpose of my testimony is to respond to portions of the rebuttal testimony of 4 

Eschelon witnesses Mr. Douglas Denney, Mr. Michael Starkey and Ms. Bonnie Johnson. 5 

 6 
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III. THE CHANGE MANAGEMENT PROCESS (“CMP”) 1 

 2 

Q. ESCHELON CLAIMS THAT ITS ICA PROPOSALS HAVE NO IMPACT ON 3 

THE CHANGE MANAGEMENT PROCESS (“CMP”).1  PLEASE RESPOND 4 

GENERALLY. 5 

A. Eschelon’s proposals for the parties’ interconnection agreement would have no impact on 6 

the CMP if Qwest could reasonably maintain one set of systems, processes and 7 

procedures for Eschelon and another set of systems, processes and procedures for other 8 

CLECs.  That is simply not the case, however, for the disputes at issue in this arbitration.  9 

Separate systems, processes and procedures would create an administrative burden for 10 

Qwest and would increase the potential for errors, thereby degrading the quality of the 11 

service that Qwest provides to its CLEC customers.  Maintaining separate systems, 12 

processes and procedures would not be efficient, and would result in increased costs, and 13 

at times might not even be technically feasible.   14 

 15 

 If Eschelon’s CMP-related proposals were to be adopted, in order to maintain a single set 16 

of processes, Qwest would have to seek an ICA amendment from Eschelon before 17 

implementing any change request submitted by CLECs or by Qwest that would have an 18 

impact on the related systems, processes or procedures.  At best, this onerous requirement 19 

would insert extra steps into the process required by the CMP.  At worst, this burden 20 

would give Eschelon the power to veto change requests submitted by other CLECs 21 

through the CMP.  No single CLEC should have the ability to prevent other CLECs from 22 

having changes implemented in the CMP.     23 

                                                 
1 See, for example, Rebuttal Testimony of Michael Starkey (“Starkey Rebuttal”), at p. 18. 
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Q. YOU MENTIONED COSTS ABOVE, AND AS A FORMER PROGRAMMER, 1 

YOU HAVE EXPERIENCE ESTIMATING THE COSTS OF SYSTEMS 2 

CHANGES.  WOULD YOU EXPLAIN THE KINDS OF TASKS ASSOCIATED 3 

WITH MAKING THE SYSTEMS CHANGES YOU DESCRIBE ABOVE? 4 

A. Yes.  A change to systems generally involves the following steps: analysis, design, 5 

development, testing and implementation.  Analysis includes evaluation of the change 6 

requested, and a determination of all of the specific requirements of the change. During 7 

the design phase, a determination is made as to how best to meet the requirements of the 8 

change.  Generally this task involves choosing between altering existing computer 9 

programs, creating new programs to integrate with existing programs, or when required, 10 

reprogramming the entire application to accomplish all requirements.  During 11 

development, the actual programming changes are made.  The next step is testing.  12 

Testing is usually done in phases.  The first phase will test the new or changed programs 13 

to ensure they work properly.  The next phase will integrate the new or changed programs 14 

into the larger application.  The application will be tested internally to make sure that it 15 

still works properly.  The last phase of testing involves using the application with 16 

production data to ensure that the changes have no negative impacts on the systems the 17 

application works with.  If any stage of testing fails, further development work may be 18 

required.  After additional development is completed, testing starts over again.  The 19 

change will not move forward to implementation until it successfully completes all 20 

phases of testing.  The last phase is implementation.  This often involves a test period in 21 

which the people who use the application test the new version to make sure it works 22 

properly and that it meets the requirements of the original change request.  Upon end-user 23 

acceptance, the change is considered complete. 24 

 25 

Q. HOW DO YOU ESTIMATE THE COST OF MAKING A CHANGE LIKE THE 26 

ONE DESCRIBED ABOVE? 27 
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A. The cost for each of the steps discussed above can be measured as a labor rate multiplied 1 

by the number of labor hours required to complete each step.  For example, if the labor 2 

rate applied to this work is $60 per hour, and the steps for the change can be completed 3 

with 100 hours of effort, generally the time required for a very basic programming 4 

change will cost $6,000. 5 

 6 

Q. ARE THE COSTS OF MAKING A CHANGE THE ONLY COSTS TO 7 

CONSIDER? 8 

A. No.  One must also consider the cost of maintaining the change, especially if it is made 9 

for one end-user and not for all others.  Going forward, any time the application is 10 

changed, one must make sure that all subsequent changes work for the one end-user, and 11 

for all the other end-users.  This adds time and, therefore, adds costs to all phases of 12 

development for all changes going forward. 13 

 14 

Q. WITH REGARD TO QWEST’S OPERATIONS SUPPORT SYSTEMS (“OSS”), 15 

YOU HAVE ARGUED THAT INCREASED COMPLEXITY RESULTS IN A 16 

GREATER POSSIBILITY FOR ERRORS.  CAN YOU EXPAND ON THAT? 17 

A. Yes.  As computer programs become more complex, it becomes more difficult to 18 

anticipate the impact a change can have on these programs.  Programmers will try to 19 

come up with test scenarios to encounter all possibilities, but sometimes they are not 20 

successful.  So when programs are more complex, the full impact of changes, including 21 

impacts to other applications or systems, may not be discovered until after the change is 22 

implemented.  In a worst-case scenario, this can result in a significant slow down in 23 

system response time, or worse, it can result in system shutdown. 24 

 25 

Q. DOES INCREASED COMPLEXITY IMPACT HUMAN PROCESSES, AS WELL 26 

AS SYSTEMS PROCESSES? 27 
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A. Yes.  For example, a service delivery coordinator who must manually process a CLEC 1 

order will be more efficient and accurate if typing that order is standardized.  Every 2 

variation in how that order must be typed increases the complexity of the process, and 3 

increases the likelihood of errors. 4 

 5 

Q. WILL ESCHELON’S PROPOSALS, SUCH AS FOR JEOPARDY NOTICES, 6 

RESULT IN ADDED COMPLEXITY?  7 

A. In the specific example of jeopardy notices, Eschelon wants this Commission to believe 8 

that Qwest can maintain jeopardy notice requirements specific to Eschelon, and allow the 9 

CMP to maintain separate jeopardy notice requirements for all other CLECs.  Qwest’s 10 

jeopardy notices are created by a series of computer programs, however.  Thus, 11 

Eschelon’s proposed ICA language would require Qwest to maintain two separate sets of 12 

computer programs.  13 

 14 

Q. MR. STARKEY CLAIMS ON PAGE 42, AND ESCHELON’S OTHER 15 

WITNESSES ALSO CLAIM, THAT ESCHELON’S PROPOSALS REFLECT 16 

THE STATUS QUO.  IS THAT CORRECT? 17 

A. No.  Eschelon’s proposals for service intervals (Issue 1-1), acknowledgement of mistakes 18 

(Issue 12-64), expedited orders (Issue 12-67), jeopardies (Issue 12-71), and controlled 19 

production testing (Issue 12-86) do not reflect Qwest’s current operating procedures.  If 20 

these proposals are accepted, Qwest will be forced to treat Eschelon differently than it 21 

treats all other CLECs, or Qwest will be forced to change its operations to be consistent 22 

with Eschelon’s contract, thereby adversely affecting the operations of other CLECs.  If 23 

intervals are changed in the CMP, the change will not apply to Eschelon and opt-ins to 24 

Eschelon’s contract without the advice adoption letter.  There is a potential that Qwest 25 

will have to deal with two intervals, one for Eschelon, and one for everyone else.  The 26 

end result is that an interval change will not be possible until Eschelon signs an advice 27 
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adoption letter.  Thus Eschelon will have the ability to hold interval changes hostage. 1 

 2 

Q. ESCHELON WITNESS MS. JOHNSON INTRODUCED A NUMBER OF 3 

EXHIBITS REGARDING NEGOTIATION LANGUAGE IN HER TESTIMONY.  4 

PLEASE RESPOND GENERALLY.  5 

A. In my direct testimony, I noted: “Eschelon proposed a new version of section 12 and 6 

negotiations were based on Eschelon’s rewrite of the section.”  My testimony made no 7 

other claims with regard to Eschelon’s new version of Section 12.  Eschelon’s witnesses 8 

go to some lengths to try to demonstrate that Qwest insists on using its own language and 9 

does not allow CLEC input.  Eschelon’s re-write of Section 12 and the parties’ 10 

negotiation of Section 12 illustrate exactly the opposite.   11 

 12 

Q. ARE THERE ANY FACTUAL ERRORS IN ESCHELON’S DISCUSSION OF 13 

NEGOTIATION LANGUAGE? 14 

A. Yes.  While the errors are not relevant to the issues at hand, they reflect Eschelon’s 15 

apparent global effort to try to portray Qwest as a bad actor.  For example, Eschelon 16 

claims that CLEC forums used to be held in which Qwest discussed proposed changes to 17 

contract language.2  Setting the factual record straight, however, CLEC forums were not 18 

for the discussion of contract language, but rather for discussion of processes and 19 

procedures, and to serve as an outlet for additional training and information.  The last two 20 

forums for this purpose for CLECs were held in June 2005 and July 2005.  However, 21 

although the forum venue has changed (Qwest no longer hosts CLEC representatives at a 22 

hotel like it did in 2003), nevertheless, all stakeholders continue to discuss these issues in 23 

meetings and/or conference calls.  24 

 25 

                                                 
2 Starkey Rebuttal, at p. 24. 
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Q. MR. STARKEY ARGUES THAT “QWEST ALONE IS IN CHARGE OF ITS 1 

TEMPLATE AND THE COMMISSION SHOULD BE AWARE THAT THE 2 

TEMPLATE IS NOT ARRIVED AT THROUGH COLLABORATION WITH 3 

CLECS EITHER IN CMP OR ELSEWHERE.”3  HAS QWEST TAKEN THE 4 

POSITION IN THIS ARBITRATION, OR IN ANY OTHER, THAT THE 5 

NEGOTIATIONS TEMPLATE LANGUAGE CANNOT BE CHANGED 6 

THROUGH NEGOTIATION? 7 

A. No, not at all.  However, the negotiations template has proven valuable in the 170+ new 8 

agreements that Qwest has entered into with other CLECs over the past two years.  Qwest 9 

reasonably believes that the existence of these agreements, and the existence of Qwest’s 10 

processes to act consistently with these agreements, is powerful evidence that the terms 11 

of these agreements have been effective. 12 

 13 

Q. MR. STARKEY STATES ON PAGE 19 OF HIS REBUTTAL TESTIMONY, 14 

THAT “ESCHELON AND OTHER CLECs ALSO NEED A MECHANISM TO 15 

COMMENT ON, OR OBJECT TO, PROPOSED QWEST CHANGES AND TO 16 

SUBMIT THEIR OWN REQUESTS BECAUSE QWEST CHANGES ARE NOT 17 

ONLY INTERNAL TO QWEST BUT HAVE AN EFFECT ON ESCHELON AND 18 

HOW IT MAY CONDUCT BUSINESS.”  DO YOU AGREE? 19 

A. Yes.  With this comment, Eschelon admits that the CMP serves a critical role.  The CMP 20 

gives CLECs the mechanism to which Mr. Starkey refers.  Rather than nullifying the 21 

CMP by allowing Eschelon to freeze certain, one-off processes in place, the Commission 22 

should adopt Qwest’s proposed CMP-related ICA language.   23 

 24 

Q. MR. STARKEY IMPLIES IN HIS DISCUSSION OF THE CMP THAT BECAUSE 25 

                                                 
3 Starkey Rebuttal, at p. 24. 
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PRODUCT AND PROCESS CHANGE REQUESTS ARE NOT VOTED ON IN 1 

THE CMP, AS SYSTEMS CHANGE REQUESTS ARE, CLECs NEED GREATER 2 

PROTECTION IN THEIR INTERCONNECTION AGREEMENTS AGAINST 3 

FUTURE PRODUCT AND PROCESS CHANGE REQUESTS.4  IS THIS A VALID 4 

ARGUMENT? 5 

A. No.  Voting in the CMP does not give CLECs greater protection against changes caused 6 

by systems change requests.  What voting does is allow CLECs to determine the order in 7 

which changes will take place.  Mr. Starkey has not described the voting process in the 8 

CMP accurately.  Budget and system resources available to implement systems change 9 

requests are limited.  As a result, the votes that are taken regarding systems change 10 

requests allow CLECs to determine which change requests have greater priority, so that 11 

they can be implemented sooner, rather than later.  The votes do not determine whether 12 

the change request will be implemented or not.  Voting is not needed to prioritize product 13 

and process change requests because these requests are limited by the same constraints as 14 

systems change requests.  In other words, if a product or process change request is 15 

accepted into the CMP, Qwest has determined that resources are available to implement 16 

that change request.  Thus,  Mr. Starkey’s argument that CLECs need greater protection 17 

in interconnection agreements because product and process change requests are not 18 

prioritized by a vote is misplaced.  What Mr. Starkey’s argument does is highlight what 19 

appears to be Eschelon’s true purpose, which is apparently to freeze processes in place in 20 

its interconnection agreement so the CMP will not be allowed to function as it was 21 

intended. 22 

 23 

Q. MR. STARKEY CLAIMS ON PAGE 49 OF HIS REBUTTAL TESTIMONY 24 

THAT QWEST MISREPRESENTS THE FACTS WHEN IT STATES THAT NO 25 

                                                 
4 Starkey Rebuttal, at p. 41. 



Qwest/40 
Albersheim/11 

CHANGE REQUESTS DEVELOPED THROUGH CMP HAVE CONFLICTED 1 

WITH INTERCONNECTION AGREEMENTS.  HAS QWEST 2 

MISREPRESENTED THE FACTS? 3 

A. No.  To support his argument, Mr. Starkey refers to Qwest notifications as if they were a 4 

hidden smoking gun.  But he provides no specific examples of Qwest notifications 5 

whatsoever.  Instead, he refers to Eschelon’s “CRUNEC” example and to a complaint 6 

proceeding in Arizona.  With regard to the “CRUNEC” example, I explained in my direct 7 

testimony that Qwest was simply clarifying a definition.  That clarification of the word 8 

“conditioning” did not contravene any ICAs.  With regard to the Arizona complaint 9 

proceeding, a hotly-contested part of the dispute is the meaning of the terms of the ICA at 10 

issue and how these terms should be interpreted.  It is Qwest’s position that it has never 11 

violated the parties’ ICA.   12 

 13 

Q. MR. STARKEY REFERS TO ATTACHMENTS 5 AND 6 OF ITS CURRENT 14 

INTERCONNECTION AGREEMENT WITH QWEST IN MINNESOTA AS 15 

EVIDENCE THAT QWEST CONSIDERS “BUSINESS PROCESS” 16 

APPROPRIATE FOR INCLUSION IN INTERCONNECTION AGREEMENTS 17 

GENERALLY.5  HOW DO YOU EXPLAIN THE FACT THAT THERE ARE 18 

PROCESSES AND PROCEDURES IN THE ICA? 19 

A. In Minnesota, Eschelon adopted the original ICA between Qwest and AT&T that was 20 

executed in 1997.  The language and attachments to that agreement pre-date the existence 21 

of the CMP and are significantly out-of-date.  As I explained in my rebuttal testimony, 22 

Qwest agreed in its older contracts to a considerable amount of process and procedure 23 

language.  Doing so, however, made compliance with many varied contractual 24 

requirements difficult.  Since then, the industry created the CMP and Qwest has tried 25 

                                                 
5 Starkey Rebuttal, at p. 32. 
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consistently to exclude process and procedure language from its ICAs so that it has 1 

uniform practices in place and so the CMP can function efficiently and effectively.   2 

 3 

Q. MR. STARKEY GOES TO SOME LENGTH IN HIS REBUTTAL TESTIMONY 4 

TO CLAIM THAT QWEST HAS WAFFLED ON ADDRESSING TRO/TRRO 5 

RELATED ISSUES IN THE CMP.6  PLEASE COMMENT.  6 

A. Qwest has made several attempts to address TRO/TRRO implementation issues in the 7 

CMP, all of which have met with resistance from Eschelon.  This includes Qwest’s effort 8 

to implement processes solely for those CLECs who have signed TRO/TRRO 9 

interconnection agreements and TRO/TRRO amendments.  These CLECs need to know 10 

how to do business with Qwest under the terms of these agreements.  What Mr. Starkey 11 

describes as “waffling” are really Qwest’s attempts to deal with the concerns raised by 12 

Eschelon and the reality that many of the terms at issue are subject to litigation with a 13 

coalition of CLECs led by Eschelon.  Qwest’s actions with regard to implementation of 14 

the TRO/TRRO requirements in the CMP demonstrate that Qwest is not and cannot act 15 

arbitrarily to implement changes through the CMP. 16 

 17 

Q. AS PART OF ESCHELON’S CRITICISM OF QWEST’S HANDLING OF 18 

TRO/TRRO-RELATED ISSUES IN THE CMP, MR. STARKEY REFERS TO 19 

“SECRET PCATs”.7  IN THIS ARBITRATION, ESCHELON HAS ATTEMPTED 20 

TO ATTACK QWEST’S POSITION WITH REGARD TO THE CMP-RELATED 21 

ISSUES IN DISPUTE BY PRESENTING A HANDFUL OF FACTUAL 22 

ALLEGATIONS CONCERNING, FOR EXAMPLE, THE PCATs AND CRUNEC.  23 

PLEASE RESPOND. 24 

                                                 
6 See, for example, Starkey Rebuttal, at pp. 25-30.  
7 See, for example, Starkey Rebuttal, at p. 25. 
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A. Besides distorting the facts associated with these examples, Eschelon holds out these few 1 

isolated examples as the rule in the CMP, rather than the exception.  As I illustrated in 2 

my rebuttal testimony, Eschelon presents just four examples, despite the fact that the 3 

CMP handled 1,069 different change requests up to the date of the filing of my rebuttal 4 

testimony.  Eschelon concedes that an evaluation of the CMP would look much different 5 

if the review included all the examples of issues that the CMP handles successfully.  At 6 

the arbitration hearing in Minnesota, an attorney for the Minnesota Department of 7 

Commerce asked Eschelon witness, Bonnie Johnson, the following questions in cross 8 

examination: 9 

 10 
Q: I just have one more question...You basically provided exhibits without 11 
textural explanations...[T]he exhibits to your testimony don’t generally concern 12 
instances where the CMP process...has worked for Qwest and Eschelon but, 13 
rather, examples of where either that process hasn’t worked or that there 14 
continues to be disputes; right? 15 
 16 
A: Correct. 17 
 18 
Q: So we might have a different binder if we were looking at examples of 19 
where a CMP process was successful? 20 
 21 
A: That is correct.8 22 
 23 

Q. MR. STARKEY CLAIMS ON PAGE 47 OF HIS REBUTTAL TESTIMONY 24 

THAT QWEST CANNOT CLAIM THAT ALL CMP PARTICIPANTS SHOULD 25 

HAVE A SAY IN A CMP DISPUTE BECAUSE A CLEC CAN FILE A DISPUTE 26 

OUTSIDE THE CMP.  WHAT IS QWEST’S BASIS FOR THIS CLAIM? 27 

A. First, as I discussed in my direct and rebuttal testimony, the CMP Document contains 28 

very specific procedures for disputes in the CMP.  These procedures mandate notice to all 29 

CLECs and provide all interested CLECs with the opportunity to participate.  Eschelon 30 

claims that by raising issues in this proceeding, it has somehow simultaneously raised the 31 
                                                 

8 See Minnesota Hearing Transcript, vol. 4, p. 122, lines 11-25 through p. 123, lines 1-2. 
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issues in the CMP.  That cannot be true because Eschelon has not submitted a change 1 

request, an escalation, a demand for postponement, or pursued any other recourse 2 

available to it in the CMP itself.  As a result, other CMP participants who may have an 3 

interest in the process and procedural issues at stake in this arbitration proceeding have 4 

no notice and have no opportunity to comment on how Eschelon’s proposals would 5 

impact their business operations.  All CLECs are entitled to the same stability and 6 

business planning opportunities that Eschelon claims to seek through its CMP-related 7 

proposals in this arbitration.  Finally, Eschelon is seeking to bypass the CMP and its 8 

participants by trying to accomplish changes to Qwest’s processes and procedures via its 9 

ICA rather than via the industry forum that was created to accomplish these changes.  All 10 

participants in this industry forum have a vested interest in such changes. 11 

 12 

Q. MR. STARKEY ARGUES THAT QWEST DOES NOT NEED THE DISPUTE 13 

RESOLUTION PROCESS SET FORTH IN THE CMP DOCUMENT BECAUSE 14 

“QWEST CAN UNILATERALLY CHOOSE WHAT IT WILL, AND WILL NOT, 15 

IMPLEMENT WITHIN CMP.”9  PLEASE RESPOND. 16 

A. First, as I have explained at some length in my direct and rebuttal testimony by citing to 17 

specific provisions in the CMP Document, Qwest cannot act unilaterally in the CMP.  In 18 

redesigning the CMP in 2002, CLECs ensured that they would have several powerful, 19 

effective mechanisms through which they could object to, and halt, Qwest actions.  20 

Second, Qwest may very well use the dispute resolution process set forth in the CMP 21 

Document in the future. 22 

                                                 
9 Starkey Rebuttal, at p. 44. 



Qwest/40 
Albersheim/15 

Q. DOES THE EXAMPLE CITED BY MR. STARKEY IN SUPPORT OF HIS 1 

CLAIM THAT QWEST CAN UNILATERALLY ACT THROUGH THE CMP 2 

SUPPORT ESCHELON’S POSITION?  3 

A. No.  Mr. Starkey suggests that because Qwest controls the budget for change requests 4 

submitted in the CMP, Qwest controls the CMP process.  But systems change requests 5 

are ranked through a vote of all CMP participants.  It is not Qwest that prioritizes the 6 

implementation of changes requested through the CMP.  If systems change requests 7 

submitted by Qwest are ranked low by a vote of all of the participating CLECs, then they 8 

are not implemented.  Mr. Starkey further argues that Qwest can manipulate the budget to 9 

ensure that certain change requests will be implemented in spite of such change requests 10 

ranking.  But that cannot be true because Qwest sets the budget for each IMA release 11 

long before the CMP participants vote to prioritize which change requests will be 12 

implemented in each release.   13 

 14 

Q. IN OTHER STATES, MR. STARKEY HAS ARGUED THAT QWEST ACTS 15 

UNILATERALLY THROUGH THE CMP AND CAN CONTROL THE CMP 16 

THROUGH ITS BUDGET FOR SYSTEMS CHANGE REQUESTS?  IS THAT 17 

PERSUASIVE? 18 

A. No.  Qwest has withdrawn 30% of the systems change requests it has submitted in the 19 

CMP because they were ranked too low in the voting process by the CMP participants.  If 20 

Qwest could control the CMP process unilaterally, as well as which change requests are 21 

implemented, by manipulating the budget, it would not have withdrawn any of the 22 

change requests it desired to have implemented, let alone 30% of them.    23 
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IV. ISSUE 1-1: SERVICE INTERVALS 1 

 2 

Q. MR. STARKEY CLAIMS THAT ESCHELON’S PROPOSAL REFLECTS 3 

MINOR EDITS TO SECTION 1.7.1 OF THE SGAT, WHICH PROVIDES FOR 4 

AN ADVICE ADOPTION LETTER.10  IS HE CORRECT? 5 

A. No.  First, Eschelon’s proposed language is not the same as Section 1.7.1 in the SGAT.  6 

Section 1.7.1 deals with the creation of new interconnection products and services, and 7 

has nothing to do with changes to provisioning intervals.  Second, Section 1.7.1 of the 8 

SGAT and in Qwest’s negotiations template, which is a more current document, permits 9 

amendments to allow CLECs the opportunity to take advantage of new Qwest product 10 

and service offerings.  That section has nothing to do with service intervals.  Third, 11 

Eschelon is trying to establish a new process for itself to usurp a process that was already 12 

established through the CMP and that is handled through the CMP.  Creating a separate 13 

process that mandates the use of specific letters in no way “streamlines” the existing 14 

service interval process.11  On the contrary, it adds unnecessary, burdensome complexity, 15 

not to mention a one-off special process for one CLEC that Qwest must expend extra 16 

resources to try to keep track of in the future. 17 

 18 

Q. MR. STARKEY POINTS OUT THAT THE PROCESS FOR ADDING NEW 19 

PRODUCTS UNDER THE SGAT IS NOT CUMBERSOME AND DOES NOT 20 

REQUIRE MICRO-MANAGEMENT.12  DOES THAT TESTIMONY ADDRESS 21 

QWEST’S CONCERNS WITH ESCHELON’S PROPOSAL? 22 

A. No.  Qwest’s primary concern is about the impact that Eschelon’s proposal has on the 23 

intervals for existing products.  When evaluating this issue, the Commission should 24 
                                                 

10 Starkey Rebuttal, at p. 58. 
11 Starkey Rebuttal, at pp. 56, 59 and 60. 
12 Starkey Rebuttal, at p. 59. 
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weigh the relative benefits of locking intervals in place as a part of a proceeding 1 

involving Qwest and Eschelon versus the value of having service interval issues resolved 2 

through the CMP.  For the reasons discussed throughout my testimony, Qwest believes 3 

that the CMP provides meaningful protections for CLECs, while creating the flexibility 4 

to make modifications as the industry evolves.   5 

 6 

Q. MR. STARKEY CLAIMS THAT YOUR CITE TO THE TRO/TRRO DOES NOT 7 

SUPPORT YOUR ARGUMENT AT ALL.13  HOW DOES YOUR REFERENCE 8 

TO THE TRO/TRRO SUPPORT YOUR ARGUMENT? 9 

A. The TRO and TRRO are examples of how the telecommunications industry changes and 10 

demonstrate Qwest’s need for the flexibility to respond.  Future industry changes, which 11 

may result from legal rulings or improvements in technology, for example, may require 12 

service interval changes.  No party, not Qwest and not Eschelon, can predict when or how 13 

these changes will take place.  But freezing intervals in Qwest’s interconnection 14 

agreement with Eschelon would have the practical effect of hampering, or even 15 

preventing, the implementation of future changes through the CMP, especially because 16 

any such changes will require Qwest to execute interconnection agreement amendments 17 

with Eschelon and any CLECs that have opted into the Qwest-Eschelon interconnection 18 

agreement. 19 

 20 

Q. MR. STARKEY STATES ON PAGE 62 OF HIS REBUTTAL TESTIMONY THAT 21 

ONLY QWEST CAN UNILATERALLY PREVENT CLECs FROM OBTAINING 22 

INTERVAL CHANGES VIA THE CMP.  IS THAT TRUE? 23 

A. No.  I explained in detail in my direct testimony and rebuttal testimony all the avenues of 24 

recourse that CLECs can take through the CMP when one or more of them object to a 25 

                                                 
13 Starkey Rebuttal, at p. 63. 
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Qwest proposed change.  This recourse includes filing written comments, escalating the 1 

objection to the CMP Oversight Committee, having implementation of the proposed 2 

change postponed through the CMP Document’s detailed process for postponement, 3 

and/or seeking dispute resolution or filing a complaint with a state commission. 4 

 5 
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V. WIRE CENTER ISSUES (9-37, 9-37A, 9-38) 1 

 2 

Q. ARE ANY WIRE CENTER ISSUES STILL IN DISPUTE? 3 

A. No.  Qwest and the Joint CLECs, of which Eschelon is a member, have come to an 4 

agreement settling all wire center issues.  This settlement includes interconnection 5 

agreement language.  The signed settlement will be filed with all relevant state 6 

commission, including the Oregon Commission, by June 14, 2007. 7 

 8 
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VI. ISSUE 12-64: ACKNOWLEDGEMENT OF MISTAKES 1 

 2 

Q. ESCHELON BASES ITS POSITION ON THIS ISSUE ON THE RESULT OF A 3 

COMPLAINT THAT IT FILED AGAINST QWEST IN MINNESOTA.  WHAT 4 

EFFORTS DID QWEST UNDERTAKE AS A RESULT OF THE 2003 5 

MINNESOTA DOCKET?   6 

A. In response to Eschelon’s complaint in 2003, Qwest undertook significant efforts to 7 

ensure that it handles wholesale orders in an appropriate manner and in a way that allows 8 

CLECs to compete meaningfully.  These efforts are listed in Qwest’s February 2004 9 

compliance filing in that docket and include such investments as:  systems upgrades so 10 

that retail sales representatives could not access or modify wholesale orders; adoption of 11 

Performance Indicator Definition (“PID”)-20 to evaluate how accurately Qwest processes 12 

LSRs; development of a quality assurance plan; implementation of a customized training 13 

program; etc.  Qwest’s implementation of these changes and improvements has been so 14 

effective that since the date of the compliance filing, Eschelon has never requested an 15 

acknowledgement of mistakes letter from Qwest for a customer.  All of the efforts that 16 

Qwest undertook to address the issue raised in Eschelon’s complaint demonstrate that 17 

Qwest has been proactive in ensuring that such mistakes do not take place in the future.  18 

They demonstrate that there is no need to impose further contractual obligations upon 19 

Qwest as requested by Eschelon.  20 

 21 

Q. IN HER REBUTTAL TESTIMONY, MS. JOHNSON ASSERTS THAT 22 

ESCHELON’S PROPOSED LANGUAGE FOLLOWS THE MINNESOTA 23 

COMMISSION’S DECISION IN THE 2003 DOCKET.14  IS THAT TRUE? 24 

A. No, as I explained in my rebuttal testimony, the Minnesota Commission’s order was very 25 

                                                 
14 Starkey Rebuttal, at p. 8. 
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specific, and the efforts that Qwest undertook so that CLECs can compete meaningfully 1 

were extensive and effective, as demonstrated by the record that I have described.  As I 2 

said in prior testimony, the Minnesota Commission limited Qwest’s obligation to 3 

wholesale orders.  The scope of the original order was limited to wholesale orders.15    4 

 5 

Q. MS. JOHNSON CLAIMS THAT QWEST HAS REFUSED TO PROVIDE ROOT 6 

CAUSE ANALYSIS ON JEOPARDIES.16  DOES SHE EXPLAIN THE REASON 7 

FOR QWEST’S REFUSAL? 8 

A. No.  Eschelon’s requests for root cause analysis are based on Eschelon’s erroneous 9 

position that Qwest is required to provide a Firm Order Commitment (“FOC”) at least a 10 

day before the new due date for orders placed in jeopardy.  (See Issues 12-71, 12-72 and 11 

12-73.)  Eschelon has asked Qwest to expend resources on root cause analyses based on a 12 

process that is not Qwest’s current practice and that Qwest is not required to follow.  13 

Exhibit Eschelon/117 demonstrates how Eschelon’s proposed language for root cause 14 

analysis in the parties’ ICA could result in abuse.  Eschelon would be in a position to 15 

demand root cause analyses even when such demands were unreasonable and 16 

unwarranted.   17 

 18 

Q. MS. JOHNSON CLAIMS ON PAGE 16 OF HER REBUTTAL TESTIMONY 19 

THAT RECIPROCITY IN A REQUIREMENT TO ACKNOWLEDGE 20 

MISTAKES IS NOT NECESSARY BECAUSE OF QWEST’S UNIQUE 21 

POSITION IN THE WHOLESALE MARKET.  PLEASE RESPOND. 22 

A. Ms. Johnson does not acknowledge the fact that there are end-users who are customers of 23 

both Qwest and Eschelon.  Not all end-user customers choose to buy all of their 24 
                                                 

15 In the Matter of a Request by Eschelon Telecom for an Investigation Regarding Customer Conversion by 
Qwest and Regulatory Procedures, Order Finding Service Inadequate and Requiring Compliance Filing; Docket 
No. P-421/C-03-616 (July 30, 2003), p. 9. 

16 Rebuttal Testimony of Bonnie Johnson (“Johnson Rebuttal”), at p. 10. 
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telecommunications services from one provider.  If Eschelon insists on imposing an 1 

obligation regarding acknowledgement of mistakes on Qwest, it should be willing to 2 

undertake the same obligation to acknowledge its own mistakes to customers who buy 3 

services from Qwest, as well as from Eschelon. 4 

 5 
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VII. ISSUE 12-67: EXPEDITES  1 

 2 

Q. DO YOU AGREE WITH THE WAY THAT EXPEDITES ARE PORTRAYED IN 3 

MR. DENNEY’S TESTMONY ADDRESSING THE ISSUE?  4 

A. No.  An expedite is a service provided by Qwest for design and non-design service that is 5 

superior to what it provides to its own retail end-user customers.  Expedites are not 6 

UNEs.  The Eight Circuit made it clear that the Telecommunications Act does not require 7 

ILECs to provide services superior in quality to that which it provides to itself.17  The 8 

Florida and Kentucky Commissions have both ruled specifically that expedites are not 9 

UNEs.  They ruled that while ILECs must offer non-discriminatory access to expedites, 10 

they are not a Section 251 obligation.18  Even the North Carolina Commission, which 11 

Eschelon cites in support of its arguments, ruled that expedites should be offered on the 12 

same terms and conditions as those provided to BellSouth’s retail customers.19 13 

 14 

Q. HOW IS THE SERVICE THAT QWEST OFFERS TO ESCHELON AND OTHER 15 

CLECs SUPERIOR TO THAT WHICH IT PROVIDES TO ITS OWN RETAIL 16 

END-USER CUSTOMERS? 17 

A. Eschelon can obtain orders for high-capacity loops expedited by Qwest at rates, terms 18 

and conditions that are superior to that which Qwest provides to itself.  Qwest’s standard 19 

provisioning interval for DS1 and DS3 private lines is nine days.  CLECs, including 20 

Eschelon, can obtain a DS1-capable loop in 5 days, and a DS3-capable loop in seven 21 

days.  Thus, if a customer orders a DS1 capable loop from Eschelon and wants the line 22 

                                                 
17 Iowa Utilities Board v. FCC, 219 F.3d 744 (8th Cir. 2000).   
18 See In re Joint Petition for Arbitration of NewSouth Communications Corp., Order, 2006 Ky. PUC 

LEXIS 159 at Issues 88 (Ky. PUC, Docket No. 2004-00044, March 14, 2006) and In Re Joint Petition by NewSouth 
Communications Corp., Final Order Regarding Petition for Arbitration, Fla. PUC, Docket No. 040130-TP (Oct. 11, 
2005), 2005 Fla. PUC LEXIS 634, at 148. 

19 In Re NewSouth Communications Corp. et al., 2006 WL 707683 *47 (N.C.U.C. Feb. 8, 2006). 
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delivered in one day, the order will have to be expedited five days, and it would cost the 1 

customer $1000 ($200/day x five days).  In contrast, if the same customer approaches 2 

Qwest and orders a DS1 private line (the retail analogue) and wants the line delivered in 3 

one day, the order must be expedited nine days and the cost to the customer is $1800 4 

($200/day x nine days).  Eschelon receives superior service.   5 

 6 

Q. IS IT TRUE, AS DESCRIBED BY MR. DENNEY, THAT QWEST HAD 7 

OFFERED EXPEDITES AT NO CHARGE, AND THEN UNILATERALLY 8 

STARTED CHARGING ESCHELON AND OTHER CLECs FOR THE 9 

SERVICE?20 10 

A. No.  Qwest provided expedites for design services under certain defined circumstances, at 11 

no charge for CLECs, until it became apparent that CLECs were gaming the system.  12 

Previously, Qwest’s program became unworkable because of the large number of 13 

improper CLEC expedite requests.  As a result, Qwest modified its expedite service 14 

through the CMP.  As detailed in my direct testimony, Qwest provided ample advance 15 

notice of the changes to the expedite service.  Expedites are a superior service, and a 16 

majority of CLECs have been willing to enter into an ICA amendment and pay $200 per 17 

day for the service. 18 

 19 

Q. MR. DENNEY SUGGESTS ON PAGE 131 OF HIS REBUTTAL TESTIMONY 20 

THAT QWEST’S NEW EXPEDITE PROCESS IS BASED ON A QWEST 21 

NOTICE, NOT ON COVAD’S CHANGE REQUEST.  PLEASE RESPOND. 22 

A. The primary reason for this notice was to ensure parity among all Qwest customers, both 23 

wholesale and retail.  Qwest’s intent was to ensure that all Qwest customers, whether 24 

wholesale or retail, would have access to expedited orders under the same circumstances 25 

                                                 
20 Denney Rebuttal, at pp. 130-131. 
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and, in the case of expedites for designed services, at the same rate. 1 

 2 

Q. DID ESCHELON HAVE ANY RECOURSE IF IT OBJECTED TO QWEST’S USE 3 

OF THE NOTICE DISCUSSED BY MR. DENNEY? 4 

A. Yes.  Eschelon could have asked that the notice be reclassified as a “Level 4” change, 5 

thus requiring the submission of a change request. 6 

 7 

Q. DID ESCHELON ASK THAT THE NOTICE BE RECLASSIFIED? 8 

A. No. 9 

 10 

Q. MR. DENNEY CLAIMS ON PAGE 134 OF HIS REBUTTAL TESTIMONY THAT 11 

QWEST OFFERS EXPEDITES TO ITS RETAIL CUSTOMERS AT NO ADDED 12 

CHARGE, BUT REFUSES TO DO SO FOR ITS WHOLESALE CUSTOMERS.  IS 13 

MR. DENNEY CORRECT? 14 

A. No, he is not.  Mr. Denney supports his assertion by referring to Qwest’s retail tariffs.21  15 

The language he has relied on with more specificity in testimony in other states refers to 16 

the restoration of service (in other words, repair).  The contract language at issue here 17 

does not relate to repair, it relates to new orders, and whether or not these new orders are 18 

to be expedited.  As I noted in my rebuttal testimony, the Arizona Staff evaluated these 19 

arguments in Eschelon’s expedite complaint case and determined correctly that language 20 

regarding repair is irrelevant to expedites.22 21 

 22 

 In its testimony, Eschelon fails to note that: (1) the tariff provisions it cites concern only 23 

restoration of service, which is accomplished by a repair ticket, as opposed to an ASR or 24 

                                                 
21 Rebuttal Testimony of Douglas Denney (“Denney Rebuttal”), at p. 119. 
22 See In The Matter of the Complaint of Eschelon Telecom of Arizona, Inc. Against Qwest Corporation, 

Direct Testimony of Pemala Genung, January 30, 2007 (“AZ Genung Direct”), at p. 28. 
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LSR for provisioning a circuit, after fire, flood or other Act of God; (2) restoration of 1 

service is wholly unrelated to expediting an order for a new loop; and (3) Qwest provides 2 

the same terms to CLECs when a CLEC’s customer is eligible for waiver of non-3 

recurring charges for restoration of service after a fire, flood or Act of God.  At the 4 

arbitration hearing in Minnesota, Qwest’s attorney asked Eschelon’s expert witness, 5 

James Webber, several questions in cross-examination concerning the tariff provisions: 6 

 7 
Q: ...It says under the heading for “J”: “Reestablishment of service following 8 
fire, flood, or other occurrence;” is that right? 9 
 10 
A: Yes... 11 
 12 
Q: ...And down below it refers again to fire, flood or other occurrences 13 
attributed to acts of God; is that right? 14 
 15 
A: Yes. 16 
 17 
Q: And it doesn’t say anything here about a business’s grand opening event; 18 
correct? 19 
 20 
A: I believe that’s accurate. 21 
 22 
Q: And it doesn’t say anything here about a new order or a disconnect in 23 
error; is that right? 24 
 25 
A: Disconnect in error is not identified here. 26 
 27 
Q: What about a new order? ... Do these words appear anywhere in here...? 28 
 29 
A: I don’t see them. 30 
Q: And the word expedite doesn’t appear anywhere on this page either; is that 31 
right? 32 
 33 
A: It doesn’t appear to.23 34 

This exchange illustrates the fact that the retail tariffs bear no relationship to Qwest’s 35 

provision of expedites, a service that often applies to such conditions as grand-opening 36 

events.   37 
                                                 

23 Minnesota Hearing Transcript, vol. 4, p. 62, lines 16-25, p. 63, lines 1-25, and p. 64, lines 1-11. 
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 1 

Q. MR. DENNEY OFFERS NEW LANGUAGE REGARDING EXPEDITES ON 2 

PAGE 125 OF HIS REBUTTAL TESTIMONY.  DOES THIS NEW LANGUAGE 3 

RESOLVE QWEST’S CONCERNS? 4 

A. No.  Eschelon’s proposed language still lumps expedites under one umbrella in Section 5 

12, and still removes that language from Section 7 for LIS and Section 9 for UNEs.  6 

Eschelon’s proposed language still does not distinguish between expedites for designed 7 

services and expedites for non-designed services, and it does not accurately reflect 8 

Qwest’s current expedite process.  The new proposal is also vague.  It speaks of an 9 

“applicable condition” for which an expedite charge will not apply, but does not define 10 

this condition.  Qwest’s language, on the other hand, clearly distinguishes between the 11 

expedite processes for designed and non-designed services, and only applies expedite 12 

charges to designed services.  Further, Qwest’s language reflects its current process, and 13 

its language is consistent with expedites as they are offered to all of Qwest’s customers, 14 

retail and CLEC alike. 15 

 16 

Q. AT SEVERAL POINTS IN HIS REBUTTAL TESTIMONY, MR. DENNEY 17 

SUGGESTS THAT QWEST HAS CHANGED ITS JUSTIFICATION FOR 18 

CHANGES TO THE EXPEDITE PROCESS.  HAS QWEST CHANGED ITS 19 

POSITION? 20 

A. No.  Qwest has been consistent.  Mr. Denney attempts to argue otherwise by mixing the 21 

discussion of whether and how expedites are offered with the discussion of what rate 22 

should apply to expedites.  The two topics are separate, however, and Qwest’s 23 

justification for each topic is separate.  Regarding how expedites are offered, Qwest’s 24 

expedite procedures are the same for CLECs as they are for Qwest’s retail customers.  25 

The distinction between expedites for designed services and expedites for non-designed 26 

services applies to all customers, CLEC and retail alike.  For non-design services (e.g., 27 
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POTS services), CLECs and Qwest’s retail customers alike can both obtain an expedited 1 

due date under certain, limited emergency circumstances at no charge.  On behalf of 2 

Eschelon, expert witness James Webber conceded this point in cross-examination in the 3 

arbitration of the parties’ disputed issues in Minnesota: 4 

 5 
Q: So right now today if one of Eschelon’s QPP customers who is served a 6 
POTS-type service has a fire or a flood or medical emergency, th[en] Eschelon 7 
can contact Qwest and request an expedite, th[en] Qwest will evaluate and Qwest 8 
will provide that expedite if resources are available, for free, correct? 9 
 10 
A. Yeah, I believe the circumstances ha[ve] to be that Qwest reviews the 11 
circumstance and concurs that the conditions are met.24 12 

 In other words, Qwest’s CLEC expedite procedures are in parity with its retail expedite 13 

procedures.  And, again, both the Arizona Staff and the Minnesota ALJs concluded that 14 

Qwest’s current expedite process is nondiscriminatory. 15 

 16 

 Regarding the rate for expedited orders, the basis for Qwest’s position has not changed.  17 

Expedites are not UNEs.  Expedites are a superior service.  Therefore, the rate for 18 

expedites should not be cost-based.  This is discussed further in the testimony of Qwest 19 

witness Teresa K. Million. 20 

 21 

Q. FINALLY, MR. DENNEY CLAIMS THAT THE ADDED COMPLEXITY OF 22 

DESIGNED SERVICES DOES NOT JUSTIFY A $200 PER DAY RATE.25  23 

PLEASE RESPOND. 24 

A. First, the added complexity of designed services does justify the rate, as more Qwest 25 

personnel are involved in the provisioning of designed services, and when designed 26 

service orders are expedited, Qwest must redeploy those personnel to meet the shorter 27 

                                                 
24 Minnesota Hearing Transcript, vol. 4, p. 42, lines 4-13. 
25 Denney Rebuttal, at p. 120. 
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provisioning intervals for those orders, without impacting delivery of other CLECs’ 1 

orders.  Second, Mr. Denney is basing his argument on the premise that the rate for 2 

expedites should be cost-based.  Again, expedites are not UNEs.  Therefore, it is not 3 

appropriate to assess a rate for expedites based on cost.  This issue is discussed at length 4 

in the testimony of Qwest witness, Ms. Million. 5 
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VIII. ISSUES 12-71, 12-72 AND 12-73: JEOPARDY NOTICES 1 

 2 

Q. MS. JOHNSON STATES THAT ONLY THE ADDITION OF ONE PHRASE 3 

MAKES ESCHELON’S PROPOSAL CONSISTENT WITH QWEST’S CURRENT 4 

PRACTICE.  IS THAT ONE PHRASE CONSISTENT WITH THE PROCESS 5 

IMPLEMENTED IN THE CMP?26 6 

A. No, it is not.  As I stated in my rebuttal testimony and on the witness stand in the 7 

Minnesota hearing on this issue, Eschelon has added the phrase requiring Qwest to send 8 

an FOC “at least a day before” the new due date on the order.  This is not Qwest’s current 9 

practice, and this timing issue with regard to jeopardy notices was never implemented 10 

through the CMP.  The evidence presented by Eschelon regarding the applicable CMP 11 

Change Requests shows that Qwest never made such a commitment.  The actual change 12 

requests, which were attached to my rebuttal testimony include the minutes from the 13 

project meetings.27  As I have discussed in prior testimony, a review of the meeting 14 

minutes associated with these change requests shows that there was never an explicit 15 

request by Eschelon or an agreement by Qwest to provide “at least a day” (or 24 hours) 16 

notice in advance of a new due date. 17 

 18 

Q. MS. JOHNSON’S DISCUSSION OF JEOPARDY NOTICES LINKS THE 19 

CLASSIFICATION OF A JEOPARDY AS “CNR” (CUSTOMER NOT READY) 20 

TO QWEST’S FAILURE TO SEND AN FOC.  ARE THE TWO SUBJECTS SO 21 

LINKED? 22 

A. No.  Sending an FOC with a new due date for an order in jeopardy has nothing to do with 23 

how the jeopardy is classified in the first place.  To make this clear, we should look at the 24 

                                                 
26 Johnson Rebuttal, at p. 18. 
27 See Exhibits Qwest/19 - Change Request PC072303-1 and Qwest/20 - Change Request PC081403-1. 
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sequence of events specifically for a CNR jeopardy: 1 

• First, Eschelon places an order for service. 2 

• Second, Qwest sends an FOC indicating the original due date for the order. 3 

• Third, on the due date, Eschelon is not ready and, as a result, Qwest cannot 4 

deliver the service.  5 

• Fourth, Qwest sends a CNR jeopardy notice to Eschelon. 6 

• Fifth, Qwest is supposed to send an FOC with a new due date. 7 

• Sixth, Qwest delivers the service on the new due date. 8 

The above-described events take place when an order is placed in jeopardy because the 9 

customer is not ready.  Contrary to Ms. Johnson’s discussion, the FOC with the new date 10 

is not dependent on the classification that was applied to that jeopardy notice.  It would 11 

be inappropriate for Qwest to issue a second jeopardy notice classified as CNR if Qwest 12 

had failed to send an FOC with a new due date.  As I noted in my rebuttal testimony, 13 

Qwest could only find three instances (out of the 23 examples) in which that situation 14 

occurred in the data presented by Eschelon in Exhibit Qwest/27.    15 

 16 

Q. ESCHELON’S WITNESSES REFER BACK TO EXHIBIT ESCHELON/115 AS 17 

AN ACCURATE REPRESENTATION OF QWEST’S ERRORS WITH REGARD 18 

TO ORDERS IN JEOPARDY.  DO YOU AGREE? 19 

A. No.  Eschelon bases its analysis of these orders on its erroneous assumption that Qwest 20 
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must submit an FOC for an order in jeopardy at least a day before the new due date.28  As 1 

I have said before, that is not Qwest’s current practice and it has never been implemented 2 

through the CMP.  Therefore, Eschelon’s analysis is incorrect.  The same is true for the 3 

data sent to Eschelon’s service team at Qwest, cited in Exhibit Eschelon/118. 4 

 5 

Q. MS. JOHNSON DISCUSSES QWEST’S RECENT UNWILLINGNESS TO 6 

CONTINUE RESPONDING TO ESCHELON’S CLAIMS REGARDING 7 

JEOPARDY ERROR DATA.  PLEASE RESPOND. 8 

A. Eschelon’s service management team at Qwest has found it fruitless to continue to 9 

respond to Eschelon’s data because Eschelon continually presents the data on the premise 10 

that FOCs must be sent at least a day before the new due date.  This is not now, and has 11 

not been, Qwest’s practice, and it is not a requirement.  Thus, it is absolutely pointless for 12 

Qwest to continue to try respond to Eschelon’s data, as Eschelon’s data has been 13 

continuously presented based on an incorrect premise.  The service management team’s 14 

refusal to continue responding to Eschelon’s data is not a sudden reversal.  The team was 15 

never able to respond to Eschelon’s data because it was incorrect to begin with.   16 

                                                 
28 See Johnson Rebuttal, at p. 84. 
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IX. ISSUE 12-87: CONTROLLED PRODUCTION OSS TESTING 1 

 2 

Q. DOES ESCHELON’S PROPOSED LANGUAGE REFLECT QWEST’S 3 

CURRENT PRACTICE? 4 

A. No.  Eschelon’s proposals for sections 12.6.9.4 contain the phrases “unless the Parties 5 

agree otherwise” and “as otherwise mutually agreed by the parties.”  Both of these 6 

proposals would give Eschelon the right to decide whether or not to participate in 7 

controlled production testing.  That is not Qwest’s current practice.  Qwest’s current 8 

practice is to determine whether or not controlled production testing is required for each 9 

new release of IMA.  CLEC participation in controlled production testing is not 10 

negotiable.  If controlled production testing is required, CLECs must complete this phase 11 

of testing in order to be certified to use the new release of IMA.  For example, Qwest has 12 

determined that controlled production testing is required for release 20.0 of IMA.  All 13 

CLECs must complete controlled production testing in order to be certified to use IMA 14 

release 20.0.  Ms. Johnson relied on documentation for release 19.2 of IMA, and for that 15 

specific release, controlled production was optional.  However, for release 20.0 of IMA, 16 

Qwest determined that controlled production testing was required.  Qwest must be able to 17 

determine the testing requirements for each release of IMA.  It is not Qwest’s current 18 

practice to allow CLECs to negotiate their participation in controlled production, but this 19 

is what Eschelon’s proposed language would permit. 20 

 21 

Q. MS. JOHNSON MAKES MUCH OF THE DIFFERENCE BETWEEN NEW 22 

IMPLEMENTATIONS AND RE-CERTIFICATIONS.29  IS THE DISTINCTION 23 

RELEVANT TO QWEST’S CONCERNS WITH ESCHELON’S LANGUAGE? 24 

A. No.  The real issue is who has the authority to decide whether or not controlled 25 

                                                 
29 See, for example, Johnson Rebuttal, at pp. 37-38 and 41-42. 
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production testing is required.  Eschelon wishes to make the decision negotiable.  Qwest 1 

does not.   2 

 3 

Q. MS. JOHNSON INCLUDES A SIGNIFICANT DISCUSSION REGARDING THE 4 

FACT THAT OSS INCLUDES NON-ELECTRONIC, AS WELL AS 5 

ELECTRONIC, SYSTEMS.30  IS THAT RELEVANT TO THIS ISSUE? 6 

A. No.  The issue is certification testing requirements for use of computer-to-computer 7 

interfaces.  The definition of OSS is not relevant to the issue of testing requirements for 8 

the use of Qwest’s computer systems. 9 

 10 

Q. WHO IS IN THE BEST POSITION TO DETERMINE WHETHER TESTING IS 11 

REQUIRED TO VERIFY THAT MODIFICATIONS TO ITS SYSTEMS ARE 12 

WORKING PROPERLY? 13 

A. As the owner of the electronic interface (IMA), and the downstream systems that the 14 

electronic interface accesses, Qwest is the only party in a position to know what testing is 15 

required to verify that an application modification is working properly.   16 

 In order for a CLEC to use the computer-to-computer interface provided by Qwest to 17 

access its OSS (whether it is IMA EDI or IMA XML), that CLEC must complete the 18 

certification process.  If the CLEC does not wish to complete the certification process, the 19 

CLEC may not use Qwest’s computer-to-computer interface to submit its orders.  That 20 

does not mean orders cannot be submitted electronically, however.  The CLEC still has 21 

the alternative of using Qwest’s human-to-computer electronic interface, known as IMA 22 

GUI.   23 

 24 

Q. MS. JOHNSON CLAIMS ON PAGE 40 OF HER REBUTTAL TESTIMONY 25 

                                                 
30 See, for example, Johnson Rebuttal, at pp. 32-33. 
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THAT QWEST IS TRYING TO IMPOSE THE COST OF UNNECESSARY 1 

TESTING ON ESCHELON.  IS THAT ACCURATE? 2 

A. No.  When Qwest determines that testing is required, the testing is necessary.  The cost of 3 

testing, both to Qwest and to Eschelon, is part of the cost of doing business with 4 

computer-to-computer transactions.  All parties have an interest in saving costs and 5 

ensuring that transactions will be processed correctly.  Qwest does not ask a CLEC to test 6 

functionality that the CLEC is not planning to use.  All testing scenarios are based on 7 

products and services that the CLEC has indicated it will purchase from Qwest via its 8 

interconnection agreement.  Qwest incurs costs during controlled production testing as 9 

well, since the testing is conducted by employees of both companies working together.  10 

Qwest has determined that the risk of not testing outweighs the cost of testing. 11 

 12 

Q. IS IT TRUE THAT UPDATES TO EXISTING SYSTEMS REQUIRE LESS 13 

RIGOROUS TESTING? 14 

A. No.  IMA Release 20.0 is a prime example of why that is not always true.  The 15 

underlying architecture of IMA Release 20.0 is changing from EDI to XML.  This is such 16 

a significant change that Qwest is treating this as a new implementation that requires 17 

controlled production testing for all CLECs who wish to move to this release of IMA.  18 

Ms. Johnson cites provisions in the EDI Implementation Guidelines for IMA Release 19 

19.2.  The provisions of that Implementation Guideline document have no bearing on 20 

IMA Release 20.0.  But if Eschelon’s proposed language for controlled production testing 21 

were in place today, Eschelon could argue that it would not be required to do controlled 22 

production testing for IMA Release 20.0, even though all other CLECs are required to do 23 

so, and the reasons for undertaking the testing are well-founded and critical.   24 

 25 

Q. DOES VERSION 19.2 OF THE EDI IMPLEMENTATION GUIDELINES UPON 26 

WHICH MS. JOHNSON RELIES ANTICIPATE THE NEED FOR 27 
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CONTROLLED PRODUCITON TESTING, EVEN FOR TRANSACTIONS FOR 1 

WHICH THE CLEC HAS ALREADY BEEN CERTIFIED? 2 

A. Yes.  Page 48 of the guidelines states: 3 

 4 
At the time a CLEC migrates to a new release, any transaction(s) that the CLEC 5 
does not yet have in production using a current IMA EDI version is considered to 6 
be a new implementation effort.  These transactions must be implemented using 7 
all Phases of the implementation lifecycle as defined in this document.  In some 8 
releases, existing transactions are updated with significant additions that add 9 
business rules and/or large map changes.  If the CLEC intends to use the new 10 
functionality, they will be required to perform a new product 11 
implementation of this transaction.  This will entail Progression Testing and 12 
Controlled Production submittal of scenarios that reflect the new 13 
functionality.  CLECs not intending to use the new functionality will be 14 
allowed to recertify existing functionality that is still available in the new 15 
release.31 16 

 17 

 The bolded language clearly anticipates the need for controlled production testing due to 18 

significant changes in a release.  That is what took place in IMA Release 20. 19 

 20 

Q. IS IT VALID TO ASSUME THAT THE TESTING THAT IS REQUIRED TODAY 21 

WILL BE SUFFICIENT TO MEET TESTING NEEDS IN THE FUTURE? 22 

A. No.  Qwest’s systems are constantly changing and evolving.  Eschelon is well aware of 23 

this fact.  As of November 30, 2006, Eschelon itself submitted 136 systems change 24 

requests to Qwest.  Other CLECs have submitted a total of 311 systems change requests 25 

in the same time period.  In addition, Qwest itself submitted 283 systems change 26 

requests.  Many of Qwest’s systems change requests have been made in response to 27 

industry changes in standards for electronic order processing.  For example, the industry 28 

has recently determined that ILECs and CLECs should use a different communications 29 

protocol, known as XML, for the processing of orders.   30 

                                                 
31 EDI Implementation Guidelines Release 19.2, p. 48.  (Emphasis added.) 
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 1 

Q. MS. JOHNSON SUGGESTS ON PAGE 35 OF HER REBUTTAL TESTIMONY 2 

THAT THE IMA IMPLEMENTATION GUIDELINE DOCUMENT SHOULD BE 3 

UNDER CMP CONTROL.  DO YOU AGREE? 4 

A. No.  The Implementation Guidelines are written by Qwest’s Information Technologies 5 

(IT) Department as an explanation of Qwest’s requirements for CLEC use of its 6 

computer-to-computer interfaces.  Only Qwest can determine the requirements for use of 7 

these interfaces.  Ms. Johnson cites the CMP Document and an excerpt from the CMP 8 

Redesign Minutes contained in Exhibit Eschelon/119 as evidence that Qwest committed 9 

to including the Implementation Guidelines within the scope of CMP.  That is not what 10 

those minutes indicate.  What Qwest committed to was putting changes to EDI (in other 11 

words, systems change requests) and EDI testing timeframes within the control of CMP.  12 

Both of these commitments are contained within the CMP Document itself. 13 

 14 

Q. MS. JOHNSON CITES THE PROVISIONS OF THE IMPLEMENTATION 15 

GUIDELINES FOR IMA RELEASE 19.2 AS EVIDENCE THAT THE CMP 16 

DOCUMENT’S STATEMENTS WITH REGARD TO CERTIFICATION 17 

TESTING ARE IRRELEVANT.  PLEASE RESPOND. 18 

A. Ms. Johnson’s citation is misplaced.  In fact, the reverse is true.  As I stated in my direct 19 

testimony, and I which will repeat here, the CMP Document clearly places certification 20 

testing requirements under Qwest’s control: 21 

 22 
 New Releases of the application-to-application interface may require re-23 

certification of some or all business scenarios.  A determination as to the need for 24 
re-certification will be made by the Qwest coordinator in conjunction with the 25 
Release Manager of each Release.   26 

 27 

 IMA Implementation Guidelines reflect the CMP Document’s statement that Qwest 28 

determines what testing is required.  The Implementation Guidelines for IMA EDI 29 
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Release 19.2 reflected Qwest’s determination of the testing requirements for that release 1 

of IMA, and the Implementation Guidelines for IMA XML Release 20.0 reflect Qwest’s 2 

determination of the testing requirements for that release of IMA. 3 

 4 

Q. ARE QWEST’S SYSTEMS MEANT ONLY TO SERVE QWEST’S INTERESTS? 5 

A. No.  As I stated in my direct testimony, “CLECs need access to OSS to obtain products 6 

and services from Qwest.”32  However, Qwest’s OSS are maintained by Qwest, and 7 

CLEC access to Qwest OSS must be governed by Qwest.  Qwest must ensure that all 8 

parties that access Qwest’s OSS, whether CLECs, other wholesale customers, or retail 9 

customers, can do so without having an adverse impact on Qwest’s OSS or other parties 10 

use of Qwest’s OSS.  Certification testing of computer-to-computer interfaces with 11 

Qwest’s OSS is necessary to ensure that no adverse impacts result from CLEC electronic 12 

transactions. 13 

 14 

Q. MS. JOHNSON STATES ON PAGE 44 THAT ESCHELON HAS NOT SAID IT 15 

WOULD NEVER PARTICIPATE IN CONTROLLED PRODUCTION TESTING.  16 

BY PHRASING HER ANSWER IN A DOUBLE NEGETIVE, WHAT DOES MS. 17 

JOHNSON ESSENTIALLY FAIL TO SAY? 18 

A. Ms. Johnson does not say that Eschelon will ever participate in controlled production 19 

testing. 20 

   21 

Q. SHOULD CLEC PARTICIPATION IN ANY PHASE OF CERTIFICATION 22 

TESTING FOR USE OF QWEST’S OSS BE NEGOTIABLE? 23 

A. No.  OSS are the lifeblood of not only Qwest’s wholesale operation, but also serves a 24 

myriad of other purposes.  The risk of glitches caused by improper interfaces is 25 

                                                 
32 Direct Testimony of Renée Albersheim, at p. 78. 
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significant.  The risk that Qwest could improperly subject CLECs to unnecessary testing 1 

is far outweighed by the importance of ensuring that Qwest has systems that operate 2 

properly.  Because of the importance of these systems to the entire industry, Qwest 3 

should have the right to determine how to protect the integrity of its OSS. 4 

 5 
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X. CONCLUSION 1 

 2 

Q. PLEASE SUMMARIZE YOUR TESTIMONY. 3 

A. My testimony demonstrates that, despite protestations to the contrary, Eschelon is 4 

seeking to freeze systems, processes and procedures into the parties’ ICA so that changes 5 

cannot be implemented through the CMP without first obtaining Eschelon’s agreement.  6 

Eschelon’s proposals would subvert the intended purpose of the CMP, and would give 7 

Eschelon more rights than all other CLEC participants in the CMP.  This Commission 8 

should not allow Eschelon to use its interconnection agreement as a means to give it the 9 

power to veto changes requested in the CMP by other CMP participants. 10 

 11 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 12 

A. Yes, it does. 13 
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I. IDENTIFICATION OF WITNESS 1 

Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND POSITION 2 

WITH QWEST CORPORATION. 3 

A. My name is Curtis Ashton.  I am employed by Qwest Corporation (“Qwest”) as a 4 

senior staff technical support power maintenance engineer in the technical support 5 

group, local network organization.  My business address is 700 W. Mineral, 6 

Littleton, Colorado, 80120. 7 
 8 

Q. DID YOU PREVIOUSLY FILE DIRECT TESTIMONY AND REBUTTAL 9 

TESTIMONY IN THIS DOCKET? 10 

A. Yes, I filed my direct testimony on May 3, 2007, and my rebuttal testimony on 11 

May 23, 2007. 12 
 13 

Q. PLEASE DESCRIBE THE PURPOSE OF YOUR TESTIMONY. 14 
 15 
A. The purpose of my testimony is to reply to certain portions of the Rebuttal 16 

Testimony filed by Eschelon witness Michael Starkey, relating to charges for DC 17 

Power.  In particular, I address issue 8-21, including subsections (a) – (e), relating 18 

to charges for DC Power Plant.     19 

 20 

II. DC POWER (ISSUES 8-21 AND 8-21(A-E)) 21 

Q. PLEASE PROVIDE AN OVERVIEW OF THE DISPUTED ISSUES IN 22 

THE CONTRACT RELATING TO -48 VOLT DC POWER. 23 

 24 
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A. There are several disputed issues in the interconnection agreement (Issues 8-21 1 

and 8-21(a)-(e)) that relate to Qwest’s provisioning of -48 Volt DC Power to 2 

CLEC collocations within Qwest’s central offices.  For each of these issues, 3 

beginning with Issue 8-21, a core dispute is whether language in the ICA 4 

pertaining to billing on a measured basis for the DC Power used by a CLEC 5 

should apply to both the DC Power Plant and DC Power Usage charges described 6 

in the ICA, as Eschelon contends, or only to DC Power Usage charge, as Qwest 7 

contends.   8 

 9 

Q. MR. STARKEY STATES SEVERAL TIMES IN HIS REBUTTAL 10 

TESTIMONY THAT CLECs ORDER POWER DISTRIBUTION CABLES, 11 

NOT POWER PLANT.  PLEASE COMMENT. 12 

A. Mr. Starkey understands all too well that CLECs expect power plant to be made 13 

available to them when they order a power distribution cable.  Quite obviously, a 14 

power distribution cable without available power plant would provide no power.  15 

When CLECs order power distribution cables they expect that power capacity 16 

will be made available over those cables, and the capacity that they expect to be 17 

made available is the amount that they order.  The power plant provides that 18 

capacity.  The Utah Commission recognized this fact in its decision squarely 19 

rejecting Mr. Starkey’s argument in the McLeod complaint proceeding in that 20 

state involving these same issues: 21 

McLeod effectively orders “power plant” by means of its power 22 
distribution cable order and sizes these cable orders based on both the List 23 
2 drain of the equipment it intends to collocate in the short-term and the 24 
List 2 drain of additional equipment it may collocate in the future in that 25 
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space.  The only power plant order McLeod then provides to Qwest is its 1 
order for distribution cable.  It is therefore reasonable Qwest uses this 2 
order to bill McLeod for its power plant.1   3 

 4 

Q. WOULD YOU COMMENT ON MR. STARKEY’S REBUTTAL 5 

TESTIMONY, AT PAGES 73-74, REGARDING QWEST WITNESS JEFF 6 

HUBBARD’S TESTIMONY IN THE McLEOD PROCEEDING IN IOWA, 7 

TO THE EFFECT THAT QWEST DEFINITELY BUILDS POWER 8 

PLANT BASED ON A CLEC ORDER. 9 

A. As is readily apparent from my testimony, any demand for additional power plant 10 

capacity, either by a CLEC or by Qwest, will necessarily move the power plant 11 

closer to exhaust, and create an earlier need for augmentation than if that demand 12 

were not present. While Qwest often does construct additional power plant in 13 

response to a CLEC collocation order, Qwest is not required to demonstrate that it 14 

has actually constructed power plant in response to each and every collocation 15 

order to be entitled to charge for power plant capacity.  What matters is that the 16 

CLEC places an order for power and that Qwest makes the power plant capacity 17 

available in accordance with the amperage requirements specified in that order.  18 

Ms. Million discusses this in greater detail in her testimony.   19 

 20 

                                                 
1 In the Matter of McLeodUSA Telecommunications Services, Inc. v. Qwest Corporation for 

Enforcement of Commission-Approved Interconnection Agreement, Public Service Commission of Utah 
Docket No. 06-2249-01, September 28, 2006 Report and Order (hereinafter “Utah Report and Order”), p. 
25.  The Utah Report and Order was provided as Exhibit Qwest/31 to my May 23, 2007 Rebuttal 
Testimony. 
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Q. DO YOU AGREE WITH MR. STARKEY’S STATEMENT THAT 1 

QWEST’S INVESTMENT IN POWER PLANT FACILITIES IS 2 

INCREMENTAL TO POWER USAGE? 3 

A. No, and as I pointed out in my rebuttal testimony, Mr. Starkey is purposefully 4 

vague when he uses the term “usage.”  I explained in my rebuttal testimony that 5 

the “usage” on which Eschelon wants to be billed for power plant—namely, the 6 

usage that would be captured at various times throughout a year under the power 7 

measuring option—is no part of Qwest’s power plant augment planning.  The 8 

amount of power capacity ordered by CLECs is, however, a part of that power 9 

plant augment planning.   10 

 11 

In similar fashion, Mr. Starkey is again very vague when he uses the term “usage” 12 

throughout his rebuttal testimony to claim that Qwest sizes power plant based on 13 

“usage.”  For instance, Mr. Starkey contends that Qwest sizes power plant based 14 

on “usage” for the entire central office at the busy hour.  The “usage” to which 15 

Mr. Starkey refers there, however, is not the same “usage” upon which Eschelon 16 

is asking to be billed here.  The “usage” upon which Eschelon proposes it should 17 

be billed for power plant is the measured usage, specific to Eschelon, captured at 18 

various times throughout the year in power measurements.  That is a completely 19 

different thing than the combined peak busy hour usage for the entire central 20 

office.  Further, as I described in my rebuttal testimony, the combined central 21 

office busy hour “usage” is, in any event, only one factor in Qwest’s power plant 22 
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planning.  Mr. Starkey continues to ignore these critical points in order to support 1 

his contention that “usage drives power plant investment.”   2 

 3 

Q. EVEN IF QWEST COULD SOMEHOW CAPTURE ESCHELON’S PEAK 4 

POWER USAGE EACH YEAR, WOULD THAT BE RELEVANT? 5 

A. No.   As I stated in my rebuttal testimony, even if Qwest could capture Eschelon’s 6 

peak usage and treat that as a proxy for the combined List 1 drain of Eschelon’s 7 

equipment, that is NOT the basis on which Qwest charges for power plant, it is 8 

NOT the basis on which the power plant rate was designed, and it is NOT the 9 

basis on which Eschelon seeks to be charged for power plant in this proceeding.  10 

For the same reason, even if Qwest could obtain the actual combined List 1 drain 11 

for all of Eschelon’s equipment, whether by forecasting (as Mr. Starkey suggests) 12 

or otherwise, that number is similarly irrelevant based on the way that Qwest’s 13 

power plant rate was designed.  If Eschelon wants to take issue with that, the 14 

proper place to do so would be in a cost docket with cost evidence, as Ms. Million 15 

testifies, and as the Minnesota, Utah and Washington commissions have already 16 

determined. 17 

 18 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 19 

A. Yes. 20 

 21 
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I. IDENTIFICATION OF WITNESS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 2 

ADDRESS. 3 

A. My name is William R. Easton.  My business address is 1600 7th Avenue, Seattle 4 

Washington.  I am employed as Director – Wholesale Advocacy.  I am testifying 5 

on behalf of Qwest Corporation (“Qwest”). 6 

 7 

Q. DID YOU FILE DIRECT AND REBUTTAL TESTIMONY IN THIS 8 

PROCEEDING? 9 

A. Yes.   10 

II. PURPOSE OF TESTIMONY 11 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 12 

A. The purpose of my testimony is to respond to the Eschelon rebuttal testimony of 13 

Mr. Denney.  Specifically, I reply to this testimony as it relates to the following 14 

disputed issues: 15 

 Section 2 issues 16 

 Section 5 issues 17 

 Section 7 issues 18 

 Section 22 issues 19 
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III. SECTION 2 DISPUTED ISSUES 1 

Issue No. 2-3 – Effective Date of Rate Changes 2 

Q. ON PAGE 5, LINE 2–9, MR. DENNEY CITES A COLORADO 3 

COMMISSION RULING IN THE QWEST/AT&T ARBITRATION AND 4 

IMPLIES THAT THE POSITION THAT QWEST TOOK IN THAT 5 

ARBITRATION IS INCONSISTENT WITH QWEST’S PROPOSED 6 

LANGUAGE REGARDING THE EFFECTIVE DATE OF RATES IN THIS 7 

CASE.  DO YOU AGREE?  8 

A. No.  The language requested by AT&T and opposed by Qwest in the Colorado 9 

arbitration required that interim rates be subject to “true-up” back to the date on 10 

which the rate was first charged.  This is in contrast to the Qwest language in this 11 

case which states that rates shall be applied on a prospective basis from the 12 

effective date of the legally-binding Commission decision, unless otherwise 13 

ordered by the Commission.  The Qwest language respects the Commission’s 14 

authority to determine the effective date of rates and, despite Mr. Denney’s 15 

claims, is entirely consistent with the agreed-upon language in section 22.4.1, and 16 

the agreed-upon language is section 22.4.1.1 which states that “such commission 17 

approved rates shall be effective as of the date required by a legally binding order 18 

of the Commission.”  19 

 20 

Q. ON PAGE 5, LINES 1-9, MR. DENNEY IMPLIES THAT QWEST IS 21 

ATTEMPTING TO UNDERMINE ESCHELON’S ABILITY TO ARGUE 22 
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IN FAVOR OF A TRUE-UP OF INTERIM RATES.  IS THIS THE 1 

EFFECT OF THE QWEST LANGUAGE? 2 

A. No.  Eschelon is not precluded in any way from arguing its position regarding a 3 

true- up of rates.  The Qwest language merely clarifies that, unless ordered 4 

otherwise by the Commission, rates should be applied on a prospective basis. 5 

 6 

Q. ON PAGE 5, LINES 16-18 AND PAGE 6, LINES 1-4, MR. DENNEY 7 

CRITICIZES YOUR TESTIMONY THAT THE QWEST LANGUAGE 8 

AVOIDS AMBIGUITY WHEN NO TRUE-UP REQUIREMENT IS 9 

SPECIFIED, NOTING THAT THE QWEST LANGUAGE DOES NOT 10 

MENTION THE TERM “TRUE-UP.”  PLEASE COMMENT. 11 

A. It is not necessary for the Qwest language to specify the term “true-up.”  The 12 

Qwest language refers to rates being applied on a “prospective basis.”  Clearly, if 13 

rates are not applied prospectively, they are applied retrospectively which, by 14 

definition implies a “true-up.” 15 

 16 

Q. ON PAGE 6, LINES 4-12, MR. DENNEY ARGUES THAT YOU ARE 17 

INCORRECT WHEN YOU STATE THAT “UNDER THE QWEST 18 

PROPOSAL, ONE LOOKS FIRST TO THE COMMISSION ORDER TO 19 

DETERMINE WHEN A RATE APPLIES.”  PLEASE COMMENT. 20 

A. I stand by my testimony: it is only if the Commission has not ruled otherwise that 21 

the prospective application language comes into play.  However, it does appear 22 

from Mr. Denney’s explanation that he now understands the intent of the Qwest 23 
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language and thus no longer feels it leads to the potential for ambiguity he 1 

claimed previously. 2 

 3 

Q. ON PAGE 6, LINE 15 TO PAGE 7, LINE 18, MR. DENNEY ARGUES 4 

THAT THE AGREED-UPON LANGUAGE IN THE ICA ALREADY 5 

ACCURATELY ADDRESSES TRUE-UPS.  DO YOU AGREE? 6 

A. No.  In fact, Eschelon itself now appears to recognize that the previously agreed-7 

to language in section 22.4.1.2 did not address situations where an order does not 8 

specify a true-up requirement.  As Mr. Denney discusses on pages 6 and 7, 9 

Eschelon has now proposed to add language at the end of section 22.4.1.2 to 10 

clarify that, in such situations, rates will be applied on a prospective basis.  In 11 

light of this language, it is not clear why Eschelon objects to the Qwest section 12 

2.2 proposal. 13 

 14 

Issue No. 2-4 – Change of Law Provisions 15 

 16 

Q. ON PAGE 3, MR. DENNEY DISCUSSES ESCHELON’S PROPOSAL TO 17 

ADD LANGUAGE TO SECTION 2.2, STATING THAT “EACH PARTY 18 

HAS AN OBLIGATION TO ENSURE THAT THE AGREEMENT IS 19 

AMENDED ACCORDINGLY.”  IS THIS SENTENCE NECESSARY TO 20 

ENSURE THAT THERE IS NO DELAY IN AMENDING AGREEMENTS? 21 

A. No.  Qwest’s language removes any incentive for delay by providing that with 22 

notice by either party within 30 days, the effective date of any resulting 23 
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amendment shall be the effective date of the change of law.  This language 1 

removes the ability of one party or the other to drag out the negotiations of an 2 

amendment to establish a later implementation date of the change of law. 3 

 4 

Q. MR. DENNEY ARGUES ON PAGE 9, LINES 3-11, THAT QWEST’S 5 

CHANGE OF LAW LANGUAGE WOULD ALLOW QWEST “TO 6 

IGNORE CHANGES IN LAW THAT QWEST DOES NOT LIKE, WHILE 7 

EMBRACING CHANGES IN LAW THAT WORK TO QWEST’S 8 

ADVANTAGE.”  DO YOU AGREE?  9 

A. No.  The Qwest language allows either party to give notice to make such change 10 

effective on the effective date of the legally-binding change.  This process does 11 

not allow either party to ignore changes that it does not like.  Although Mr. 12 

Denney argues that Eschelon is at a disadvantage because of Qwest’s greater 13 

regulatory resources, as I noted in my rebuttal testimony, Eschelon is a 14 

sophisticated company with a great deal of awareness of the regulatory 15 

environment.  Clearly, Eschelon’s participation in these arbitration proceedings 16 

has not demonstrated a lack of regulatory sophistication or resources.  17 

 18 

Q. ON PAGE 10, LINE 19 TO PAGE 11, LINE 2, MR. DENNEY ARGUES 19 

THAT ESCHELON’S ALTERNATIVE PROPOSAL SIMPLY STATES 20 

THAT IF A PARTY WISHES AN IMPLEMENTATION DATE OF 21 

CHANGE OF LAW TO BE SOMETHING DIFFERENT FROM THE 22 

EFFECTIVE DATE OF THE ORDER, THE PARTY SHOULD OBTAIN A 23 
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RULING FROM THE COMMISSION TO THAT EFFECT.  WHY IS 1 

QWEST OPPOSED TO THIS ALTERNATIVE LANGUAGE? 2 

A.  Mr. Denney stated in his direct testimony that one of the goals of the change of 3 

law language is to provide the parties with clear guidance on when changes of law 4 

will take effect.  However, rather than providing a clear process for how the 5 

parties are to proceed in cases of change of law, as the Qwest language does, the 6 

new Eschelon language allows for the issue to be resolved by the Commission at 7 

some point in the future.  The language proposed by Qwest would reduce 8 

litigation by removing one potential issue from dispute, and would ensure that the 9 

parties have an incentive to quickly resolve change of law issues that may arise in 10 

the future. 11 

 12 

IV. SECTION 5 DISPUTED ISSUES 13 

 14 

Q. MR. DENNY ALLEGES ON PAGE 36, LINE 3 TO PAGE 37 LINE 9, 15 

THAT QWEST’S TESTIMONY IS NOT FOCUSED ON THE ACTUAL 16 

ISSUES SURROUNDING THIS DISPUTED ICA LANGUAGE.  DO YOU 17 

AGREE? 18 

A. No. in my view, it is Mr. Denny who is ignoring the larger picture surrounding 19 

these issues.  Telecommunications is a highly-competitive and quickly-evolving 20 

market.  Telecommunications providers, including CLECs, have failed financially 21 

in the past, and likely will fail in the future.  In such situations, CLECs, like any 22 

business, are often desperate to keep their business alive and will therefore likely 23 
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take any action in an effort to remain afloat.  This interconnection agreement 1 

needs to anticipate such a scenario, and recognize that each week that Qwest 2 

would be unable to protect itself against an Eschelon business failure would result  3 

in an additional $1 million of bills to Eschelon (across the region) that would go 4 

unpaid.   5 

 6 

Any creditor deserves to be in a position to protect itself against such losses.  The 7 

measures that Qwest proposes are nothing new or draconian.  Qwest has either 8 

implicitly or explicitly had these rights since its first interconnection agreement in 9 

Oregon.  Even with these rights, Qwest faces significant challenges in minimizing 10 

unpaid CLEC debts. 11 

 12 

Eschelon’s proposals ignore this reality and instead seek to water down Qwest’s 13 

current ability to protect itself.  Eschelon seeks to decrease Qwest’s ability to 14 

collect its bills by requiring Qwest to clear hurdles, such as waiting for 15 

Commission review, before discontinuing order processing (Issues 5-6) or 16 

demanding a deposit (Issues 5-12, 5-13, 5-14).  Eschelon seeks to water down its 17 

obligation to pay bills by limiting its obligations to pay not to the amount of the 18 

bill, but rather to an amount that is close to the amount billed.  (Issue 5-8.)  Even 19 

then, Eschelon seeks to water down that obligation to re-define “repeatedly 20 

delinquent” in such a manner that it would only be obligated to pay its bills on 21 

time four months a year to avoid triggering a potential deposit requirement.  22 

(Issue 5-9.)   23 
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 1 

Eschelon does not stop there, however.  It also proposes limiting Qwest’s ability 2 

to seek a deposit further by attempting to limit that right to its weakened 3 

definition of “repeatedly delinquent,” thereby eliminating all other possibilities 4 

where a deposit request would be appropriate.  (Issue 5-13.)  Even in that 5 

situation, Eschelon seeks to require Qwest to either seek Commission approval or 6 

wait for a Commission decision to demand a deposit.  (Issue 5-11.) 7 

 8 

The cumulative effect of these proposals is to make it nearly impossible for Qwest 9 

to take effective action to collect valid, undisputed bills owed by Eschelon.  Such 10 

protections for Eschelon impose significant financial risk on Qwest.  Imposing 11 

such a risk would only make sense if there were a very significant demonstration 12 

of need.  More than 11 years of history under the Telecommunications Act 13 

demonstrate that no such need exists. 14 

 15 

Q. ON PAGE 36, LINES 8-21, MR. DENNEY TALKS ABOUT THE NEED 16 

FOR COMMISSION OVERSIGHT AND QUOTES FROM AN AT&T 17 

FILING IN NEBRASKA.  PLEASE COMMENT. 18 

A. I am not familiar with the issues in the docket which gave rise to AT&T’s filing.  19 

I would only note that the most recent AT&T agreements contain the same billing 20 

and deposit language that Eschelon is disputing here. 21 

 22 

 23 
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Issue No. 5-6 – Discontinuing Order Processing for Non-Payment 1 

Q. ON PAGE 38, LINES 4-7, MR. DENNEY STATES THAT ISSUE 5-6 2 

CONCERNS WHETHER “QWEST MAY UNILATERALLY 3 

DISCONTINUE PROCESSING ESCHELON’S ORDERS … EVEN WHEN 4 

THE BASIS FOR DOING SO IS DISPUTED.”  DO YOU AGREE? 5 

A. Absolutely not.  First, although Mr. Denney describes the actions of Qwest as 6 

unilateral, any action that Qwest takes must first be triggered by Eschelon’s 7 

failure to pay its undisputed billing amounts.  Second, as to the disputed basis, the 8 

language in section 5.4.2 concerning discontinuation of order processing 9 

specifically excludes disputed amounts.  Mr. Denney has cited the recent billing 10 

dispute between the parties as the basis for his concern about the proposed section 11 

5.4.2 language, and implies that the Qwest demand for payment included payment 12 

of disputed amounts.  As I noted in my rebuttal testimony, Qwest required a 13 

payment based on the amount shown as past due on its books, less a figure 14 

provided by Eschelon itself for amounts in dispute.  The amount demanded was 15 

clearly not an amount that Eschelon disputed, as Qwest allowed Eschelon to 16 

exclude the amount it believed to be in dispute.  Contrary to Mr. Denney’s 17 

assertions, the facts do not show that Eschelon’s expressed concern about Issue 5-18 

6 is real or warranted.  The facts show that if Eschelon pays its undisputed billing 19 

amounts, Qwest will not discontinue processing orders. 20 

 21 
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Q. MR. DENNEY STATES ON PAGE 40, LINES 4-6, “IF QWEST IS WRONG 1 

AND THERE IS NO PAYMENT DUE, BUT IT DISCONTINUES 2 

PROCESSING ORDERS OR DISCONNECTS CUSTOMERS ANYWAY, 3 

ESCHELON’S ENTIRE BUSINESS IS DISRUPTED FOR NO REASON.”  4 

IS THERE ANY BASIS FOR HIS CONCERN?   5 

A. No.  As I noted in my rebuttal testimony, discontinuing processing orders is not a 6 

step that Qwest takes lightly.  It is for this reason that the language in this 7 

provision: (1) excludes disputed amounts; (2) provides that Qwest will not take 8 

this action until payments are more than 30 days past due; and (3) requires that 9 

Qwest provide notice to Eschelon (and the Commission) at least 10 business days 10 

in advance.  In the large billing dispute that Mr. Denney cites as a basis for his 11 

concern, Qwest was not “wrong.”  In fact, as was just discussed, Qwest allowed  12 

Eschelon to calculate the amount it believed was undisputed and therefore 13 

rightfully due Qwest.  The protections built into Qwest’s proposed language and 14 

Qwest’s past practices demonstrate that Eschelon’s concerns are overstated. 15 

Q. ARE THERE ANY RECENT CASES YOU CAN POINT TO THAT 16 

DEMONSTRATE QWEST’S CONCERN WITH THIS ISSUE? 17 

A. Yes.  Minnesota is the only Qwest state which requires Commission approval to 18 

disconnect service.  Recent events in Minnesota have demonstrated the problems 19 

with this requirement.  For example, on May 19, 2006, CP Telecom filed an 20 

application with the Commission to discontinue service to Minnesota Phone 21 

Company for failure to make required payments.  In the Matter of CP Telecom’s 22 
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Petition to Discontinue Service to Minnesota Phone Company, MPUC Docket 1 

No. P6333,6198/M-06-719.  On June 5, 2006, Minnesota Phone Company filed a 2 

letter indicating that it had filed a Chapter 11 bankruptcy petition.  On August 17, 3 

2006, the Minnesota Commission dismissed the CP Telecom petition due to the 4 

bankruptcy proceeding.  In the meantime, Minnesota Phone Company was 5 

allowed to continue running up bills that will never be repaid.   6 

Similarly, Eschelon’s proposed language would prevent Qwest from protecting 7 

itself from mounting unpaid debt, and thus force it to continue to process orders 8 

pending the outcome of a proceeding.  This proposed language would place 9 

Qwest at additional risk of providing service to a CLEC without assurance of 10 

being compensated.  Although Mr. Denney argues that the Eschelon language 11 

protects Qwest from untimely payments, provisions such as late payment fees 12 

provide no protection when a carrier is ultimately unable to make payments. 13 

Q. DOES MR. DENNEY SPECIFY UNDER WHAT CIRCUMSTANCES IT 14 

WOULD BE APPROPRIATE TO DISCONTINUE ORDER 15 

PROCESSING? 16 

A. No.  Although on page 40, lines 12-16 of his testimony, he states that he does not 17 

disagree that Qwest should be allowed to stop processing orders “under 18 

appropriate circumstances,” he does not explain what these circumstances are and, 19 

instead, infers that only the Commission can make such a determination.  Mr. 20 

Denney fails to explain why failure to pay undisputed amounts should not 21 

constitute an appropriate circumstance. 22 
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Issue No. 5-8 – Disconnecting Service for Non-Payment 1 

Q. DO YOU AGREE WITH MR. DENNEY’S CONCLUSION ON PAGE 45, 2 

LINES 1-4, THAT IF IT IS NOT QWEST’S PRACTICE TO INVOKE 3 

COLLECTIONS ACTIONS OVER A FEW DOLLARS, THEN QWEST 4 

SHOULD HAVE NO PROBLEM INCLUDING THE TERM “NON-DE 5 

MINIMUS” IN THE ICA? 6 

A. No.  As I stated in both my direct and rebuttal testimony, there is no reason to add 7 

a term such as “non-de minimus” that is subject to interpretation.  Eschelon 8 

presents no evidence that Qwest has ever invoked collections or deposit 9 

requirements based upon insignificant amounts, and again offers no compelling 10 

reason to depart from language that was agreed to by the CLECs and Qwest 11 

during the Section 271 workshops. 12 

 13 

Q. ON PAGE 45, LINES 11-16, MR. DENNEY ARGUES THAT QWEST HAS 14 

THE INCENTIVE TO DISCONTINUE PROCESSING ESCHELON’S 15 

ORDERS AND DISCONNECT ESCHELON’S CIRCUITS.  PLEASE 16 

COMMENT. 17 

A. Mr. Denney overreaches when he attempts to attribute an anti-competitive motive 18 

to Qwest’s collections practices.  The reality is that these collection practices are 19 

reasonable and prudent business practices designed, not to put customers out of 20 

business, but to help insure that Qwest is compensated for the services it provides.   21 

 22 
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Issue No. 5-9 – Definition of Repeatedly Delinquent 1 

Q. HAS QWEST FAILED TO DEMONSTRATE THAT ITS STANDARD OF 2 

THREE MONTHS WOULD PROVIDE A BETTER INCENTIVE FOR 3 

TIMELY PAYMENT, AS MR. DENNEY ARGUES ON PAGE 46, LINE 9 4 

TO PAGE 47, LINE 3? 5 

A. No.  It is certainly true that a more stringent standard provides greater incentive 6 

for timely payment.  Under the Qwest standard, a carrier would have to pay its 7 

bills on time more than 75% of the time to avoid being considered “repeatedly 8 

delinquent.”  Under the Eschelon standard, however, Eschelon could be late in its 9 

payments for two months, pay the bill for the third month on time, and then be 10 

late again for the next two months.  In a twelve-month period, Eschelon could pay 11 

its bills on time only four months out of twelve, or 33% of the time, and still not 12 

be considered “repeatedly delinquent.”  There can be no question that the Qwest 13 

proposal provides a greater incentive for timely payment.  Although Mr. Denney 14 

cites a handful of older interconnections agreement with different language, the 15 

majority of the Qwest interconnection agreements use the definition that Qwest is 16 

proposing here, which is a definition identical to the “repeatedly delinquent” 17 

definition that was reviewed and agreed to in the Section 271 workshops by 18 

Qwest and participating CLECs.  Given that this is the definition agreed to during 19 

the 271 workshops, Mr. Denney’s claim on page 48, lines13-20, that this language 20 

is somehow discriminatory rings hollow.  Ultimately, Eschelon can provide no 21 
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legitimate argument to change this language other than to give itself an additional 1 

and unwarranted business advantage.   2 

 3 

Q ON PAGE 48, LINES 8-12, MR. DENNEY STATES THAT YOU ASSUME 4 

THAT ANY DIFFERENCE BETWEEN SGAT LANGUAGE AND 5 

PROPOSED ICA LANGUAGE SHOULD BE REJECTED.  IS THAT 6 

YOUR POSITION? 7 

A. No.  My position is that billing issues were discussed at length during the 271 8 

process and, where possible, CLECs and Qwest reached consensus on the billing 9 

language.  Where consensus was not possible, an arbitrator examined the parties’ 10 

positions and recommended language.  The result was language that balances the 11 

needs of both the billing and the billed parties.  Eschelon has offered no 12 

compelling reason why this language is no longer appropriate.  13 

Issue No. 5-11 – Deposit Requirements 14 

Q. ON PAGE 49, LINES 16-19, MR. DENNEY ARGUES THAT PROVIDING 15 

ESCHELON WITH AN OPPORTUNITY TO SEEK COMMISSION 16 

RELIEF IN THE CASE OF A DEPOSIT REQUEST IS IMMINENTLY 17 

FAIR, SINCE ESCHELON IS THE PARTY WHO IS AT RISK OF 18 

HAVING ITS ORDERS REJECTED OR HAVING TO PAY A DEPOSIT.  19 

PLEASE COMMENT. 20 

A. As I pointed out in my rebuttal testimony, the purpose of the payment language in 21 

an ICA is to balance the needs of both the billing and billed parties.  Mr. Denney 22 
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focuses only on the impacts of deposit requirements on Eschelon and ignores the 1 

importance of deposits for Qwest.  While Eschelon may be the party who is at risk 2 

of having to pay a deposit, Qwest is the party who is at risk of non-payment. 3 

 4 

Issue No, 5-12 – Commission Involvement in Setting Deposit Requirements 5 

Q. IN ARGUING FOR COMMISSION INVOLVEMENT IN DEPOSIT 6 

REQUIREMENTS, MR. DENNEY STATES ON PAGE 50, LINES 15-17, 7 

THAT “IT IS COMMONPLACE FOR STATE COMMISSIONS TO 8 

REVIEW AN ILEC BUSINESS PRACTICES AS THEY RELATE TO 9 

THEIR CLEC WHOLESALE CUSTOMERS.”  IS IT A COMMON 10 

PRACTICE TO HAVE STATE COMMISSIONS DETERMINE 11 

DEPOSITS? 12 

A. I am not aware of this being a standard practice, at least not in Qwest’s 14 state 13 

region.  The more standard, and more reasonable, practice, is to have 14 

commissions involved in approving a set of rules, and then making sure the 15 

parties abide by them.  In this way, commissions do not need to be involved in the 16 

day-to-day business relationship between the parties.  This is, in fact, what has 17 

been done relative to Qwest’s proposed deposit requirements.  As I noted 18 

previously, the “repeatedly delinquent” requirement was developed and reviewed 19 

by commissions during the Section 271 workshops. 20 

 21 
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Q. ON PAGE 51, MR. DENNEY ARGUES THAT IF QWEST HAD TO 1 

INCUR ADDITIONAL DEBT WHILE THE COMMISSION DECIDED 2 

WHETHER A DEPOSIT WAS APPROPRIATE, IT WOULD JUST BE A 3 

MATTER OF QWEST RECEIVING PAYMENT LATER.  DO YOU 4 

AGREE? 5 

A. No.  In the Minnesota Phone Company case that I cited earlier, the company 6 

entered bankruptcy and was unable to pay all of its debts.  It is not just a question 7 

of the timing of payment, as Mr. Denney argues, but is a question of providing 8 

protection from the risk that a company will ultimately be unable to pay its bills. 9 

 10 

Q. HAS QWEST BEEN REQUIRED TO WRITE OFF BAD DEBT FROM 11 

CLECs THAT HAVE BEEN UNABLE TO PAY THEIR BILLS? 12 

A. Yes.  Qwest has been forced to write off millions of dollars in bad CLEC debt.   13 

 14 

Issue No. 5-13 – Increasing Deposits Based on Credit Reviews 15 

Q. HOW DO YOU RESPOND TO MR. DENNEY’S CLAIM ON PAGE 52, 16 

LINES 8-18, THAT THE DEPOSIT LANGUAGE IN SECTION 5.4.7 17 

LACKS STANDARDS OR OBJECTIVITY? 18 

A. I would suggest that judgment is appropriate for many business issues and 19 

relationships.  I would also note that a CLEC always has the dispute option if it 20 

believes that Qwest is treating it unfairly in a request for a deposit.  Eschelon 21 

offers no evidence that this language, which was developed during the Section 22 
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271 process and is in the contracts of the majority of carriers, has caused 1 

problems.  In the unlikely event that it were to cause problems, Eschelon would 2 

be fully capable of quickly seeking relief from this Commission. 3 

Contrary to Mr. Denney’s claims, this change in deposit requirements would not 4 

be based simply on something that Qwest has read in the newspaper.  It is 5 

possible, however, that Qwest could read something in the newspaper that would 6 

lead it to question Eschelon’s credit worthiness.  Based on this information, 7 

Qwest could then perform a credit review.  Should the review determine that there 8 

were sufficient credit concerns, the Qwest proposed language would allow Qwest 9 

to request a deposit.   10 

 11 

Q. ON PAGE 53, LINES 17-19, MR. DENNEY ARGUES THAT IT IS 12 

NECESSARY TO CLARIFY THE SECTION 5.4.7 LANGUAGE TO 13 

MAKE IT CLEAR THAT THIS ONLY APPLIES TO INCREASING 14 

EXISTING DEPOSITS, NOT TO SITUATIONS WHERE NO DEPOSIT 15 

HAD BEEN REQUIRED PREVIOUSLY.  DO YOU AGREE? 16 

A. Absolutely not.  Eschelon’s proposed language undermines the purpose of the 17 

section, which is to allow deposit requirements to reflect a change in 18 

circumstances.  A change in circumstances may well warrant a deposit 19 

requirement, despite the fact that a deposit had not been required previously. 20 

 21 
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Q. ON PAGE 55, LINES 2-4, MR. DENNEY ARGUES THAT PROVIDING 1 

THIS TYPE OF CONTROL TO AN ILEC OVER A CLEC IS NOT 2 

CUSTOMARY FROM A PUBLIC POLICY PERSPECTIVE.  PLEASE 3 

COMMENT. 4 

A. It is certainly customary in the states in the Qwest region.  The language in 5 

dispute here was developed and reviewed during the Section 271 process and was 6 

not disputed in the AT&T or Covad arbitrations.  However, it is not customary in 7 

this (or in other states,) to have commissions involved in setting deposit amounts, 8 

as Mr. Denney proposes. 9 

 10 

Q. ON PAGE 56, LINE 17 TO PAGE 57, LINE 3, MR. DENNEY DISCUSSES 11 

CONCERNS ABOUT QWEST ENGAGING IN “GAMESMANSHIP” 12 

RELATED TO QWEST TIMING CREDIT REVIEWS TO ENSURE 13 

MAXIMUM DEPOSITS.  DOES MR. DENNEY OFFER ANY EVIDENCE 14 

FOR THIS CONCERN? 15 

A. No.  As was just discussed, the Section 5.4.7 language is in most CLECs’ 16 

agreements.  I am not aware of any of these carriers ever alleging that Qwest has 17 

engaged in “gamesmanship” with this provision. 18 

 19 

 20 

 21 

 22 

 23 
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Issue No. 5-16 – Providing Copies of Protective Agreements 1 

Q. DO YOU AGREE WITH MR. DENNEY’S STATEMENT ON PAGE 58, 2 

LINES 5-6, THAT PROVIDING COPIES OF SIGNED PROTECTIVE 3 

AGREEMENTS IS A COMMON PRACTICE? 4 

A. No.  The section 5.16.9.1 language was developed jointly by Qwest and CLECs 5 

during the Section 271 workshops and does not contain a requirement for 6 

providing CLECs copies of the signed protective agreements.  I am not aware that 7 

any other CLEC has requested that Qwest provide copies of the agreements on an 8 

on-going basis, as Eschelon is requesting here.   9 

 10 

Q. MR. DENNEY ARGUES THAT ESCHELON IS NOT OFFERED 11 

PROTECTION UNDER THE AUDIT CLAUSES OF SECTION 18.1.  DO 12 

YOU AGREE? 13 

A. No.  Like the section 5.16.9.1 language, the audit language was developed jointly 14 

by CLECs and Qwest during the Section 271 workshops.  Mr. Denney fails to 15 

demonstrate that these agreed-to provisions do not provide adequate protection for 16 

Eschelon.  The audit provisions, in conjunction with the stringent requirements set 17 

forth in section 5.16.9.1, provide Eschelon with ample protection.  18 

 19 

Q. ON PAGE 59, MR. DENNEY ARGUES THAT NON-DISCLOSURE 20 

AGREEMENTS ARE NOT COVERED BY SECTION 18.1, AND HE 21 

CITES AN ANSWER YOU GAVE DURING YOUR CROSS-22 
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EXAMINATION IN COLORADO.  HAS MR. DENNEY ACCURATELY 1 

PORTRAYED YOUR TESTIMONY ON THIS ISSUE? 2 

A. No.  Mr. Denney cites only one answer that I provided, and he does not discuss 3 

the fact that I stated as follows: 4 

…going back to 18.3.1, it says that “Either party may request an audit of 5 
the other party’s compliance with this agreement, measures and 6 
requirements applicable to limitations on the distribution, maintenance and 7 
use of proprietary or other protected information that the requesting party 8 
has provided to the other.”  And to me, that specifically gets at 9 
information such as the forecasting information we’re talking about here. 10 

 11 
To address Eschelon’s concern that the definition of “Audit” could be read to 12 

exclude non-disclosure agreements, I also testified that it would make sense from 13 

Qwest’s perspective to not capitalize the word audit in section 18.3.1, so as to 14 

remove any confusion as to whether the definition of “Audit” in section 18.1.1 15 

would preclude non-disclosure agreements from being covered under the section 16 

18.3.1 language. 17 

 18 

Q. ON PAGE 58, LINES 7-8, MR. DENNEY STATES THAT IN THE 19 

MINNESOTA ARBITRATION PROCEEDING, YOU DESCRIBED THE 20 

ADMINISTRATIVE BURDEN THAT THIS WOULD PUT ON QWEST AS 21 

BEING A CASE OF SIMPLY PUTTING A COPY OF THE SIGNED 22 

AGREEMENT IN THE MAIL.  PLEASE COMMENT.  23 

A. Mr. Denney ignored my full answer that the burden would be created by the fact 24 

that job churn, and the potential for others to opt into this agreement, are what 25 

creates an administrative burden.  It would create a burden, for example, if every 26 
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time someone changed jobs, Qwest were required to mail off a copy of the 1 

protective agreement to Eschelon and to anyone else who opts into this 2 

agreement.  The biggest burden would be tracking this unique requirement and 3 

ensuring compliance.  Such a requirement makes sense only if there is a 4 

corresponding benefit, which does not exist. 5 

 6 

V.  SECTION 7 DISPUTED TRANSIT RECORD ISSUES 7 

Issue No. 7-18 and 7-19 – Provision of Transit Records for Bill Verification 8 

Q. IS MR. DENNEY CORRECT WHEN HE STATES ON PAGE 62, LINES 7-9 

8, THAT WITHOUT QWEST’S CALL RECORD DATA, THERE IS NO 10 

WAY TO VERIFY QWEST’S BILLING? 11 

A. No.  As I noted in my rebuttal testimony, Eschelon has two sources of information 12 

that allow it to validate transit billing.  First, Qwest’s monthly transit bills provide 13 

detail of transiting minutes by end office, and provide the company code of the 14 

terminating carrier.  Through a comparison with the recordings from its own 15 

switch, Eschelon can validate that Qwest transited these calls to the terminating 16 

carrier.  In addition, presumably the terminating carrier is billing Eschelon for 17 

termination.  Eschelon can therefore compare the details of the termination bill 18 

with the details of the Qwest transit bill to determine if there are any 19 

inconsistencies. 20 

 21 
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Q. IN A FOOTNOTE ON PAGE 62, MR. DENNEY ARGUES THAT QWEST 1 

IS REQUIRED TO PROVIDE THE INFORMATION THAT ESCHELON 2 

IS SEEKING UNDER THE PROVISIONS OF SECTION 21.8.4.3 OF THE 3 

INTERCONNECTION AGREEMENT.  DO YOU AGREE? 4 

A. No.  Section 21.8.4.3 of the agreement reads as follows: 5 

21.8.4.3 Investigation and Resolution of Dispute.  Both CLEC and 6 
Qwest agree to expedite the investigation of any disputed amounts, 7 
promptly provide all documentation regarding the amount disputed that is 8 
reasonably requested by the other Party, and work in good faith in an 9 
effort to resolve the dispute through informal means prior to initiating any 10 
other rights or remedies.  In addition, where a dispute is based on 11 
summary records, the billing Party shall determine by WTN all the cases 12 
where discrepancies identified on a summary basis exist.  If the Parties 13 
have not resolved the dispute within thirty (30) Days of receipt of the 14 
notice of dispute, the billing Party will provide the disputing Party with a 15 
written status update.  If at any point the billing Party concludes that it will 16 
deny the dispute, the billing Party will provide to the disputing Party a 17 
written statement of the denial and the reasons and rationale for the denial.  18 
Qwest personnel involved in billing and disputes shall have access to all 19 
Billing data that Qwest provides to CLEC, in the format provided to 20 
CLEC (such as BillMate®), to facilitate communication about Billing 21 
matters.  In the event of a Billing dispute, the Parties will endeavor to 22 
resolve the dispute within sixty (60) Days of written notice of the dispute.   23 

As the section heading indicates, this section has to do with dispute investigation 24 

and resolution, not with the ongoing provisioning of records which Eschelon is 25 

seeking in this issue.  Not only does Eschelon already have the information 26 

available to verify the Qwest billing, as I noted in my rebuttal testimony, but 27 

Qwest has also offered to work with Eschelon to provide some sample checking 28 

of selected end offices.   29 

  30 
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Q. ON PAGE 62, LINES 9-14, MR. DENNEY ARGUES THAT ESCHELON 1 

SHOULD NOT HAVE TO PAY IN ORDER TO RECEIVE THE DETAILS 2 

BEHIND QWEST’S BILLS.  PLEASE COMMENT. 3 

A. Qwest’s billing does provide the details necessary to verify the billing.  In my 4 

rebuttal testimony, I provided a sample of a Qwest transit bill, which provides 5 

detail of transiting minutes by end office and provides the company code of the 6 

terminating carrier.  As I noted above, this information, coupled with Eschelon’s 7 

own information, would allow for the necessary bill verification. 8 

 9 

VI. SECTION 22 DISPUTED ISSUES   10 

Issue No. 22-88 – Rate Reciprocity 11 

Q. ON PAGE 136, LINES 14-16, MR. DENNEY STATES THAT YOU ARE 12 

WRONG WHEN YOU STATE THAT EXHIBIT A NEED NOT REFER TO 13 

CHARGES FROM ESCHELON TO QWEST SINCE THEY ARE 14 

SPELLED OUT IN THE ICA.  PLEASE COMMENT. 15 

Q. My point is simply that there is no need to make all of the rates in Exhibit A 16 

reciprocal.  To the extent there are charges from Eschelon to Qwest, these charges 17 

are specifically identified in the ICA.  Mr. Denney makes my point when he cites 18 

the language from section 8.2.3.10: 19 

8.2.3 General Terms--Caged and Cageless Physical Collocation 20 

8.2.3.10 …If, pursuant to the random audit, Qwest does not demonstrate 21 
non-compliance, Qwest shall pay CLEC using the rates in Exhibit A for 22 
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Additional Labor Other, for CLEC time spent, if any, as a result of 1 
Qwest’s audit… 2 

This section of the ICA makes it very clear what rates are to apply.  Mr. Denney’s 3 

claim that this provision is “clearly insufficient” to determine what rate Eschelon 4 

would charge Qwest is puzzling. 5 

 6 

Issue No. 22-88(a) – Reference to CLEC Access Tariff 7 

Q. WOULD QWEST’S PROPOSED LANGUAGE REGARDING ACCESS 8 

RATES LEAD TO THE MISTAKEN CONCLUSION THAT A CLEC 9 

MUST CHARGE ACCESS RATES OUT OF QWEST’S TARIFF RATHER 10 

THAN THE CLEC’S OWN ACCESS TARIFFS, AS MR. DENNEY 11 

ARGUES ON PAGE 137, LINE 22 TO PAGE 138, LINE 2? 12 

A. No.  In his direct testimony, Mr. Denney cited the language from the ICA 13 

concerning tariff access rates, which reads as follow: 14 

7.2.2.3.3.1   Notwithstanding any other provision of this Agreement, in 15 
the case of Exchange Access (IntraLATA Toll) traffic where Qwest is the 16 
designated IntraLATA Toll provider, or where Qwest has agreed to be a 17 
presubscribed IntraLATA Toll provider for other LEC end user toll 18 
Customers, Qwest will be responsible to CLEC for payment of CLEC 19 
Tariff access rates for traffic terminating to CLEC’s network.  Qwest will 20 
also be responsible for traffic originating from CLEC’s network for a 21 
CLEC End User Customer utilizing an intraLATA Toll-free service where 22 
Qwest is the provider of the intraLATA Toll-free service.  (Emphasis 23 
added.) 24 

Given this clear language in the ICA that CLEC tariff access rates apply, it is 25 

difficult to believe that the reference to the Qwest tariffs on the Exhibit A would 26 

lead to a mistaken conclusion. 27 
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 1 

Issue No. 22-90 – Unapproved Rates 2 

Q. ON PAGE 142, MR. DENNEY ARGUES THAT ARBITRATING INTERIM 3 

RATES IN THIS PROCEEDING DOES NOT ADDRESS HOW TO DEAL 4 

WITH UNAPPROVED RATES GOING FORWARD.  PLEASE 5 

COMMENT. 6 

A. As I explained in my rebuttal testimony, Eschelon’s proposed process is not one 7 

that this Commission has deemed to be necessary in the past.  What is important 8 

is that CLECs such as Eschelon have recourse before this Commission if they 9 

believe that an unapproved rate is not appropriate.  The fact that unapproved rates 10 

are being arbitrated in this proceeding is a clear demonstration that CLECs have 11 

recourse.  Given this existing recourse, establishing an additional process is not 12 

necessary. 13 

Q. ON PAGE 145, MR. DENNEY NOTES THAT QWEST IS TAKING A 14 

DIFFERENT APPROACH TO UNAPPROVED RATES IN OREGON 15 

THAN IT HAS IN OTHER STATES.  PLEASE COMMENT.  16 

A. In other states, in an effort to resolve rate issues, Qwest agreed to Eschelon’s 17 

proposed procedure, despite concerns about the necessity of the procedure.  In 18 

response, however, Eschelon did not close the issue, but instead changed its 19 

position regarding the language in the agreement.  Eschelon then pressed forward 20 

with litigating rate issues and reserved the right to argue that those rates should 21 

change in a later cost docket.  The combination of positions that Eschelon has 22 
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taken has left neither a benefit to Qwest nor efficiencies to this Commission.  1 

Accordingly, Qwest has decided to take a different approach in Oregon and has 2 

agreed to litigate interim rates as a part of this arbitration proceeding, and thus 3 

avoid the creation of a unique procedure for dealing with rates.  4 

 5 

VII. CONCLUSION 6 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 7 

A. Yes. 8 
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 1 
I. INTRODUCTION 2 

Q. PLEASE STATE YOUR NAME. 3 

A. My name is Karen A. Stewart.  I filed direct testimony in this proceeding on May 4 

11, 2007 and rebuttal testimony on May 25, 2007. 5 

Q. WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY? 6 

A. My surrebuttal testimony addresses the rebuttal testimony of Eschelon witnesses 7 

Douglas Denney and Michael Starkey relating to the following issues as they are 8 

numbered in Eschelon’s petition for arbitration:  Issue Nos. 4-5 (a, b, c), 9-31, 9-9 

32, 9-33, 9-33a, 9-34, 9-35, 9-36, 9-39, 9-50, 9-51, 9-52, 9-53, 9-54, 9-54a, 9-55, 10 

9-56, 9-56a, 9-58, 9-58 (a, b, c, d, e), 9-59, and 9-61,(a, b, c). 11 

Q. DO YOU HAVE AN UPDATE CONCERNING ANY ISSUES THAT THE 12 

PARTIES HAVE RESOLVED? 13 

A. Yes.  The parties have settled Issue Nos. 9-39, 9-41 and 9-42.  Issue Nos. 9-39 14 

and 9-41 are part of a settlement agreement that is pending Commission approval 15 

prior to incorporating the agreed-to language into the ICA.  Because of the 16 

settlement, Qwest is not presenting testimony on these issues. 17 

II. ISSUES 4-5 (A, B, C) - DESIGN CHANGES   18 

Q. WHAT DISPUTES REMAIN BETWEEN THE PARTIES RELATING TO 19 

DESIGN CHANGES? 20 

A. As I describe in my rebuttal testimony, two fundamental issues relating to design 21 

changes remain in dispute.  First, Qwest and Eschelon continue to disagree over 22 

whether a charge for changes to connection facility assignments (“CFAs”) should 23 

apply in the circumstance where a CFA is required while Qwest and Eschelon are 24 

performing a coordinated cut-over.  This dispute is designated as Issue 4-5(a).  25 

Second, there is a fundamental disagreement between the parties concerning the 26 

rates that should apply to design changes involving unbundled loops and CFA 27 

changes that Eschelon requests.  This issue is designated as Issue 4-5(c).   28 
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 1 

Issue 4-5 2 

Q. WHAT DISPUTE REMAINS WITH RESPECT TO ISSUE 4-5? 3 

A. This dispute originally involved two ICA sections, Sections 9.2.4.4.2 and 9.2.3.8.  4 

Qwest has agreed to Eschelon’s proposed language for both of these sections, 5 

which should close Issue 4-5.  6 

Q. DOES MR. DENNEY SUGGEST THAT THERE ARE OTHER ISSUES 7 

ENCOMPASSED BY ISSUE 4-5 THAT REMAIN OPEN? 8 

A. Yes.  As I describe in my rebuttal testimony, Mr. Denney raises an issue 9 

involving loop and CFA design change charges that is unrelated to the ICA being 10 

arbitrated in this proceeding.  According to Mr. Denney, Qwest has charged 11 

Eschelon and other CLECs for loop and CFA design changes without having a 12 

right to do so in existing ICAs or in Qwest’s Oregon Statement of Generally 13 

Available Terms (“SGAT”).  Based on this assertion, Mr. Denney argues that 14 

Qwest should be required to credit Eschelon and other CLECs for the loop and 15 

CFA charges it has previously assessed. 16 

Q. IS THE ISSUE THAT MR. DENNEY RAISES APPROPRIATE FOR 17 

CONSIDERATION IN THIS ARBITRATION OF A PROSPECTIVE 18 

INTERCONNECTION AGREEMENT? 19 

A. No.  Mr. Denney’s assertions are not only wrong on the merits; they also are not 20 

properly raised in this arbitration.  The purpose of this proceeding is to resolve the 21 

parties’ differences relating to the language for a prospective ICA that will be 22 

ordered at the conclusion of the proceeding.  It is not the purpose of this 23 

proceeding for either party to request Commission action relating to concerns or 24 

complaints arising from their existing ICA.  No such issues are raised in 25 

Eschelon’s petition for arbitration or in Qwest’s response to the petition.  The 26 

issue that Mr. Denney raises is unrelated to the terms and conditions for the 27 

prospective ICA that is being arbitrated and therefore is not properly a part of this 28 

proceeding. 29 
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 1 

Issue 4-5(a) 2 

Q. ARE YOU ASSERTING, AS MR. DENNEY STATES AT PAGES 14-15 OF 3 

HIS REBUTTAL TESTIMONY, THAT ESCHELON IS REFUSING TO 4 

PERMIT ANY COST RECOVERY FOR CFA CHANGES? 5 

A. No.  Mr. Denney mischaracterizes my testimony when he states that I have 6 

incorrectly asserted that Eschelon is unwilling to pay anything for design changes 7 

involving CFA changes.  I recognize that Eschelon has proposed a rate of $5.00 8 

for CFA design changes, but my point is that this rate does not even come close to 9 

compensating Qwest for the costs it incurs to perform these changes.  Although I 10 

have previously discussed the fact that Eschelon has not provided any information 11 

or cost support showing how the $5.00 rate was developed or whether the rate 12 

bears any relationship to the costs that Qwest incurs to perform CFA changes, Mr. 13 

Denney’s rebuttal testimony does not respond to this criticism.  Mr. Denney states 14 

only that the actual design work needed for CFA changes “would take a matter of 15 

seconds or minutes,” apparently implying that Eschelon’s proposed $5.00 charge 16 

is appropriate.1  However, Mr. Denney never supports this incorrect assertion with 17 

a description of the activities and costs that are required for a CFA change.  The 18 

fact remains that Eschelon has not in any way demonstrated that the rate it is 19 

proposing is cost-based and would permit Qwest to be fully compensated for the 20 

costs imposed by CFA changes. 21 

Q. IS THE INAPPROPRIATENESS OF ESCHELON’S PROPOSED RATE 22 

FOR CFAs CHANGED IN ANY WAY BY THE FACT THAT THE RATE 23 

WOULD BE INTERIM, AS MR. DENNEY EMPHASIZES AT PAGE 17 24 

OF HIS REBUTTAL TESTIMONY? 25 

                                                 
1 See Rebuttal Testimony of Douglas Denney (“Denney Rebuttal”), at p. 18.  Also, at page 19, Mr. 

Denney discusses the deposition of Mr. Jenson in the current Minnesota cost docket.  Teresa Million, a 
Qwest cost witness in that docket, rebuts Mr. Denney’s incorrect understanding of Mr. Jenson’s testimony 
regarding the time necessary to complete a CFA design change. 
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A. No.  Mr. Denney suggests incorrectly that Qwest’s concerns about Eschelon’s 1 

proposed rate are unfounded because the rate would be interim.  The relevant 2 

point about the proposed $5.00 rate is not that it would be interim, but that it is 3 

not cost-based and therefore would prevent Qwest from fully recovering its costs.  4 

Any denial of complete cost recovery, even for a limited period, would be 5 

unlawful and improper.  In addition, while Mr. Denney describes the rate as 6 

“interim,” the rate likely would remain in effect for an indefinite period.  There is 7 

also no assurance that the rate would last only for a limited period, as Mr. Denney 8 

suggests. 9 

Q. MR. DENNEY ASSERTS AT PAGE 19 OF HIS REBUTTAL TESTIMONY 10 

THAT QWEST ALREADY RECOVERS THE COSTS OF CFA DESIGN 11 

CHANGES THROUGH THE OREGON CHARGE FOR COORDINATED 12 

INSTALLATIONS.  IS THIS ASSERTION CORRECT? 13 

A. No.  It is important to remember that design changes involving CFAs are typically 14 

the result of flawed or defective CFA assignments that CLECs provide to Qwest, 15 

as I describe in my rebuttal testimony.  Mr. Denney’s claim that the existing 16 

Oregon rate for coordinated installations includes the costs of these changes 17 

necessarily assumes that the coordinated installation rate was set with the 18 

assumption that CLECs would provide defective CFAs and thereby impose last-19 

minute design and service order change costs upon Qwest.  It would be very 20 

surprising if the coordinated installation rate where to include this assumption, 21 

and I am not aware of any information indicating that it does.  While Mr. Denney 22 

asserts that certain activities associated with the coordinated cutovers required for 23 

CFA changes are already included in the coordinated installation rate, he fails to 24 

cite anything from a cost study or a Commission rate order to support this 25 

assertion.  As Ms. Million discusses in her rebuttal testimony, the Oregon rate for 26 

coordinated installations does not include the additional cutover activities and 27 

costs that Qwest must perform and incur when a CLEC like Eschelon provides 28 

defective CFAs.  Moreover, Mr. Denney fails to recognize that technician time is 29 

not included in the Qwest cost study that generates the design change rate that 30 
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Qwest is proposing.  Accordingly, the adoption of Qwest’s rate for design 1 

changes would not result in a “double recovery” of the technician time and costs 2 

that are included in the Oregon rate for coordinated installations.   3 

Q. PLEASE RESPOND TO MR. DENNEY’S REPEATED CLAIM THAT CFA 4 

CHANGES ARE MERELY “RECORDS CHANGES” AND THAT 5 

ADOPTION OF QWEST’S PROPOSED DESIGN CHANGE RATE 6 

WOULD RESULT IN AN OVER-RECOVERY. 7 

A. Mr. Denney’s claim that CFA changes are merely “records changes” is incorrect.  8 

Qwest must perform multiple steps involving substantially more than just a 9 

“records change” when a CLEC requests a CFA change mid-stream in the 10 

installation process.  The new CFA must first be verified to be available (i.e., not 11 

reserved) and viable (i.e., not defective).  The circuit design and associated 12 

records must also be updated.  Several Qwest departments are involved to 13 

accomplish the change properly.  Moreover, testing personnel are needed to 14 

coordinate this entire effort.  The testing personnel coordinate with the Central 15 

Office Technician to confirm the new CFA is viable.  If viable, the testing 16 

personnel provide the Service Delivery Coordinator with the CFA information to 17 

supplement the order.  The testing personnel may confirm with the CLEC testing 18 

personnel that the circuit is operational.  The Designer must then redesign the 19 

circuit with the new CFA.  Once the tester has coordinated these efforts, the tester 20 

will have the Central Office Technician run a jumper from the tie pair to the new 21 

CFA per the new design (i.e., the “lift and lay” portion of the effort).  A CFA 22 

change may be accomplished by utilizing a cable pair within the same 100 pair 23 

block on a central office frame (a few inches).  However, if there are no viable 24 

termination locations within that block, a move to a different block may be 25 

required (a few feet).  In some cases, a move to an entirely different frame may be 26 

required (a few hundred feet).  27 

 In these cases, the existing tie cable may not be usable.  A different tie cable, then, 28 

will have to be used and checked for cable length limitations, etc.  Again, 29 
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however, the number of steps required to accomplish the physical relocation of 1 

the circuit is not the issue.  The engineering time that is required to properly 2 

install a service for the end-user customer and the resulting coordination effort by 3 

Qwest— which precede the physical relocation of the circuit—represent the 4 

greater part of the CFA change effort. 5 

 In addition, Ms. Million explains in her rebuttal testimony (pages 17 to 19) that 6 

the design change rate Qwest is proposing is based on the average cost of 7 

performing a design change for all types of products (i.e., loops and transport) and 8 

includes CFA changes.  The nonrecurring cost study upon which the rate is based 9 

estimates the amount of time, on average, that it will take to perform any given 10 

task in the list of activities necessary to complete a design change and the 11 

probability that the task will occur.  The study and the resulting rate are therefore 12 

based on average for all design changes, and application of the average rate to 13 

CFA changes does not, contrary to Mr. Denney’s claim, result in an over-14 

recovery. 15 

Q. IS MR. DENNEY CORRECT IN ASSERTING AT PAGES 21-22 OF HIS 16 

REBUTTAL TESTIMONY THAT ISSUES RELATING TO ESCHELON’S 17 

QUALITY CONTROL FOR CFAs ARE IRRELEVANT? 18 

A. No.  Mr. Denney himself injected this issue into the proceeding by asserting in his 19 

direct testimony that Eschelon sometimes requires multiple CFA changes and 20 

therefore could be required to pay multiple CFA charges.  In responding to this 21 

assertion in my rebuttal testimony, my point was to demonstrate that the examples 22 

Mr. Denney describes reveal that Eschelon may have a problem with CFA quality 23 

control.  This issue is relevant for determining the appropriate rate for design 24 

changes only to the extent Eschelon is relying on the examples to support the low 25 

CFA rate it is advocating.  If Eschelon is having the level of difficulty with CFA 26 

assignments suggested by Mr. Denney’s testimony, the solution is not to set an 27 

arbitrary rate for CFA changes that prevents Qwest from recovering costs.  28 

Instead, the solution is for Eschelon to improve its quality control and to minimize 29 

the number of CFA changes it requires. 30 
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Issue 4-5(c) 1 

Q. WITH RESPECT TO ESCHELON’S CLAIM THAT SEPARATE RATES 2 

SHOULD BE SET FOR LOOPS, TRANSPORT, AND CFA DESIGN 3 

CHANGES, IS MR. DENNEY CORRECT IN ASSERTING (PAGES 23-24 4 

OF HIS REBUTTAL TESTIMONY) THAT IT IS IRRELEVANT THAT 5 

QWEST’S SINGLE RATE FOR DESIGN CHANGES IS LISTED IN THE 6 

“MISCELLANEOUS CHARGES” SECTION OF EXHIBIT A OF THE 7 

ICA? 8 

A. No.  If the design change charge applied only to Unbundled Dedicated Interoffice 9 

Transport (“UDIT”) and not to unbundled loop and CFA design changes, as Mr. 10 

Denney claims, the rate would appear in the section of Exhibit A that lists rates 11 

specific to UDIT (i.e., Section 9.6).  That section includes multiple rates that 12 

apply only to UDIT.  For example, the UDIT section of Exhibit A lists the 13 

transport-specific rates for “DSO UDIT (Recurring Fixed and per Mile).”  These 14 

rates apply only to transport and not to other UNEs or services.  By contrast, rates 15 

listed in the “Miscellaneous Charges” section of Exhibit A, Section 9.20, may 16 

apply in multiple circumstances and, in several instances, to more than one 17 

network element or activity.  For example, the service referred to as “Additional 18 

Engineering – per Half Hour or fraction thereof” is not limited to a single 19 

interconnection service or network element and could be used in several different 20 

scenarios.   21 

 Mr. Denney’s reading of Exhibit A illogically assumes that Qwest and Eschelon 22 

included a transport-specific charge in a section of the ICA pricing exhibit that is 23 

not specific to transport and that applies to multiple elements, services and 24 

activities.  The illogic of this reading is further demonstrated by the fact that, as 25 

Ms. Million describes in her rebuttal testimony, the cost study upon which the 26 

design change charge is based is not limited to transport and includes both 27 

unbundled loops and CLEC-caused CFA changes. 28 
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Q. IS THERE ANY MERIT TO MR. DENNEY’S CLAIM THAT THE COST 1 

STUDY USED TO SET THE DESIGN CHANGE CHARGE IS BASED 2 

EXCLUSIVELY ON DESIGN CHANGE CHARGES FOR TRANSPORT? 3 

A. No.  Ms. Million explains in both her rebuttal and surrebuttal testimony that the 4 

cost study specifically includes costs and activities relating not just too transport-5 

related design changes, but also to costs and activities for loop and CFA design 6 

changes.   7 

Q. MR. DENNEY ALSO IMPLIES AT PAGES 23-24 OF HIS REBUTTAL 8 

TESTIMONY THAT QWEST CANNOT ASSESS ANY OF THE 9 

MISCELLANEOUS CHARGES IN EXHIBIT A UNLESS A PROVISION 10 

IN THE BODY OF THE ICA OR SGAT SPECIFICALLY REFERS TO 11 

AND AUTHORIZES THE CHARGE.  IS THIS A CORRECT 12 

INTERPRETATION OF THE ICA? 13 

A. No.  Qwest’s ability to charge the miscellaneous rates in Exhibit A is not 14 

dependent upon a specific reference to the rate in the body of a specific section of 15 

the ICA or SGAT.  Exhibit A is a comprehensive listing of the elements and 16 

services that are available under the ICA and the rates that apply to them.  The 17 

presence of an element or service in Exhibit A establishes an obligation on 18 

Qwest’s part to provide the element or service at the listed price, and an 19 

obligation on Eschelon’s part to pay the listed price.  There are multiple examples 20 

of rates listed in Exhibit A that are not specifically referred to in the body of the 21 

ICA, but that nevertheless clearly apply to Qwest’s and Eschelon’s business 22 

relationship.  For example, “Additional Engineering – per Half Hour or fraction 23 

thereof” could apply to different types of UNEs and services where Eschelon has 24 

an additional need to complete an engineering job.  This is available for use with 25 

different UNEs and services, even though there is no language in the provisions of 26 

the ICA addressing individual services and UNEs that refers to the “Additional 27 

Engineering” rate element.  If CLECs could only order the rate elements in 28 

Exhibit A that are specifically referred to in each section of the ICA, the number 29 

of elements and services that would be available to Eschelon under the ICA 30 
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would be significantly reduced.  That result would not be in Eschelon’s interest, 1 

which Mr. Denney may not have realized when he presented this argument in his 2 

testimony. 3 

Q. PLEASE RESPOND TO MR. DENNEY’S ASSERTION AT PAGES 32-33 4 

OF HIS REBUTTAL TESTIMONY THAT ESCHELON HAS NO 5 

OBLIGATION TO SUBMIT A COST STUDY TO SUPPORT THE 6 

DESIGN CHANGE RATES THAT IT IS PROPOSING. 7 

A. In claiming that CLECs have no obligation to submit cost studies in support of the 8 

rates they are proposing, Mr. Denney ignores the Act’s basic requirement – set 9 

forth in Section 252(d)(1) – that rates must be based on the cost of providing an 10 

interconnection service or UNE.  Section 252(e) (2) prohibits state commissions 11 

from approving ICAs that do not comply with this requirement.  Without a cost 12 

study or any other evidence to support Eschelon’s proposed design change rates, 13 

the Commission has no basis for determining whether Eschelon’s rates meet the 14 

Act’s pricing requirement and, in turn, whether the ICA is lawful.  Mr. Denney’s 15 

cavalier position that CLECs can demand rates without providing any cost 16 

support for them has no support in the Act. 17 

 Mr. Denney does correctly point to statements from the FCC requiring ILECs to 18 

submit proof of the costs they incur.  However, he then inaccurately asserts that 19 

Qwest did not meet that burden with respect to design changes.  20 

III. ISSUE 9-31 - ACCESS TO UNEs 21 

Q. PLEASE PROVIDE A BRIEF SUMMARY OF THIS ISSUE. 22 

A. This issue involves language in Section 9.1.2 of the ICA that defines the access 23 

that Qwest will provide Eschelon to the UNEs that Qwest makes available under 24 

Section 251(c)(3) of the Act.  Consistent with applicable legal requirements, 25 

Qwest has agreed to ICA language obligating it to provide Eschelon with non-26 

discriminatory access to UNEs at agreed service performance levels and to 27 

perform “those Routine Network Modifications that Qwest performs for its own 28 

End User Customers.”    29 
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Q. HAS QWEST ATTEMPTED TO ADDRESS ESCHELON’S CONCERNS 1 

IN THIS SECTION? 2 

A. Yes.  Using Eschelon’s language as a starting point and with Qwest’s red-lined 3 

changes, Qwest proposed the following language: 4 

Additional activities available for Access to Unbundled Network 5 
Elements includes moving, adding to, repairing and changing the 6 
UNE (through, e.g., design changes, maintenance of service 7 
including trouble isolation, additional dispatches, and cancellation 8 
of orders) at the applicable rate. 9 

Qwest has offered this language as a good faith effort to settle this dispute 10 

between the parties. 11 

Q. WHAT IS QWEST’S CONCERN WITH THE WORDS “ACCESS TO” 12 

THAT APPEARS IN ESCHELON’S PROPOSED LANGUAGE? 13 

A. Typically, when one refers to “access” to a UNE, it is in the context of the CLEC 14 

paying a recurring rate to be able to “use” the UNE.  Qwest is concerned that 15 

Eschelon is attempting to redefine “access” to include not only moving and 16 

adding to a UNE, but also to include a long list of design changes -- “maintenance 17 

of service including trouble isolation,” “additional dispatches,” and “cancellation 18 

of orders.”  These activities are not included in the recurring rates for UNEs.   19 

 Qwest’s concern about Eschelon’s intention is increased by the fact that Eschelon 20 

witness Mr. Starkey has testified in other proceedings that in Eschelon’s view; 21 

literally “thousands” of activities are included in the mandatory access to UNEs 22 

that Qwest must provide.  Although Eschelon cannot even identify these 23 

thousands of activities, it claims nonetheless that all of them are either included in 24 

existing UNE recurring rates or, in a small number of instances, must be provided 25 

upon Eschelon’s payment of a cost-based TELRIC rate.  In other words, Eschelon 26 

is claiming that all of these unidentified activities are part of “access” to a UNE 27 

and that a tariffed, non-TELRIC rate cannot apply to any of these activities.  The 28 

obvious flaw in this contention is that Eschelon is categorizing activities as 29 

relating to “access” and being TELRIC-based without knowing what they are.  30 
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That is precisely why Qwest has proposed the “at the applicable rate” language 1 

that I quote above.  Unlike Eschelon’s language, Qwest’s language recognizes the 2 

possibility that some of the many activities encompassed by the terms “moving, 3 

adding to, repairing and changing” may not be part of access to a UNE and may 4 

not be governed by TELRIC rates. 5 

 Moreover, when viewing Eschelon’s proposed definition of “access,” including 6 

the words “adding” and “moving,” the logical response is to ask what these terms 7 

mean.  Does the proposal mean that when Eschelon orders access to one 8 

unbundled loop, Qwest must add to it, (e.g., install a second unbundled loop) at 9 

no additional charge?  What does moving mean?  Does it mean that accessing a 10 

UNE through payment of a monthly recurring rate somehow obligates Qwest to 11 

move it at no additional charge?  Does “moving” mean that Qwest must somehow 12 

move the UNE only at the same location, or perhaps even across town?  The point 13 

is that this language is far-reaching and creates an unacceptable level of exposure 14 

and financial risk for Qwest, which can only be protected against by obligating 15 

Eschelon to pay for these activities “at applicable rates.” 16 

Q. IS QWEST’S CONCERN ABOUT THE FINANCIAL EXPOSURE 17 

CREATED BY ESCHELON’S LANGUAGE MORE THAN 18 

HYPOTHETICAL? 19 

A. Yes.  Mr. Denney expressly testified in the Minnesota arbitration that the costs of 20 

most of the activities encompassed by Eschelon’s language are included in 21 

monthly recurring rates.  Eschelon’s proposal could thus prevent Qwest from 22 

recovering its costs and would effectively require it to provide services for free.  23 

With that in mind, Qwest proposed the language I set forth above, which we 24 

believe properly balances Eschelon’s concern that the listed services are available 25 

and Qwest’s concern that it be properly compensated for providing the services. 26 

Q. AT PAGES 100-102 OF HIS REBUTTAL TESTIMONY, MR. STARKEY 27 

DISCUSSES A QWEST CMP CHANGE INVOLVING A RESTRICTION 28 

THAT QWEST PLACED ON THE NUMBER OF VERBAL CFA 29 
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CHANGES CLECs ARE PERMITTED TO SUBMIT ON DUES DATES.  1 

DOES THIS “EXAMPLE” SUPPORT ESCHELON’S PROPOSAL 2 

RELATING TO THE SCOPE OF THE ACCESS TO UNEs THAT QWEST 3 

SHOULD PROVIDE? 4 

A. No.  As I discuss in my rebuttal testimony at page 13, the “example” that Mr. 5 

Starkey refers to is a September 2006 CMP notice regarding a process 6 

clarification for CFA changes that did not deny access to any UNEs or UNE 7 

activities.  Rather, it was a reasonable clarification by Qwest regarding the 8 

process for CFA changes on the due date.  Qwest was attempting to address 9 

concerns created by CLECs who were abusing the CFA change process. 10 

Q. HAS ESCHELON AGREED THAT QWEST’S PROPOSED LANGUAGE 11 

COULD SETTLE THE ISSUE BETWEEN THE PARTIES? 12 

A. No.  At pages 86-87 of his rebuttal testimony, Mr. Starkey repeats Eschelon’s 13 

claim that these activities should be priced at TELRIC, while ignoring Qwest’s 14 

concern that Eschelon’s language would require Qwest to provide services for 15 

free.  Mr. Starkey fails to show that Eschelon’s language is not susceptible to an 16 

interpretation that would require Qwest to provide services without compensation.  17 

Nor does he show Eschelon’s language would permit Qwest to charge TELRIC 18 

rates for these activities separate and apart from the monthly recurring rate for 19 

UNEs. 20 

IV. ISSUE NOS. 9-33 AND 9-34 – QWEST NETWORK MAINTENANCE 21 
AND MODERNIZATION ACTIVITIES 22 

Issue 9-33 23 

Q. HAS ESCHELON REVISED ITS ICA PROPOSALS RELATING TO 24 

ISSUE 9-33? 25 

A. Yes.  Eschelon has three different proposals relating to this issue, as set forth at 26 

pages 162-163 of Mr. Starkey’s direct testimony.  Under Eschelon’s first 27 

proposal, Qwest would be prohibited from making network changes that 28 

“adversely affect service to any End User Customers.”  Eschelon’s second 29 

proposal includes this same prohibition, but it allows for “a reasonably anticipated 30 
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temporary service interruption, if any, needed to perform the work.”  Eschelon’s 1 

third proposal is as follows: “If such changes result in the CLEC’s End User 2 

Customer experiencing unacceptable changes in the transmission of voice or data, 3 

Qwest will assist the CLEC in determining the source and will take the necessary 4 

corrective action to restore the transmission quality to an acceptable level if it was 5 

caused by the network changes.”   6 

Q. WHAT IS THE COMMON FLAW WITH EACH OF THESE 7 

PROPOSALS? 8 

A. The common flaw is that each proposal contains broad, undefined terms that 9 

would put Qwest at risk of violating the ICA whenever it makes modernization 10 

and maintenance changes to its network.  As I have described in my prior 11 

testimony, Eschelon has not offered any definition of what it would mean to 12 

“adversely affect” service to an End-User customer.  Although I expressed 13 

Qwest’s concern about the vagueness of this term in both my direct and rebuttal 14 

testimony, Eschelon still has not come forward with any definition of the term or 15 

with any standard by which the parties would determine whether a change to the 16 

network has a prohibited “adverse affect” on an End-User.  Further, Eschelon’s 17 

new, third proposal is as vague as its first two proposals.  Specifically, the third 18 

proposal prohibits “unacceptable changes” in transmission, but, again, Eschelon 19 

does not tie this term to any standard or metric.  As a result, disputes involving 20 

whether a change violates the ICA would hinge on subjective evaluations of 21 

whether a change was “unacceptable.”  With that vagueness in the ICA, Qwest 22 

would be left guessing about whether a network change is prohibited under the 23 

ICA and would almost certainly have reduced incentive to perform network 24 

maintenance and modernization.  That result would not be in the interest of either 25 

party and, more importantly, could result in Oregon consumers not receiving the 26 

full benefits of network maintenance and modernization. 27 

Q. DOES MR. STARKEY CITE ANY RELEVANT LEGAL AUTHORITY IN 28 

SUPPORT OF ESCHELON’S “NO ADVERSE AFFECT” PROPOSAL?  29 
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A. No.  In support of this proposal, Mr. Starkey relies (page 115) on 47 CFR 1 

§ 51.319(a)(8), which is one of the FCC rules that defines the access to unbundled 2 

loops that ILECs are required to provide.  The portion of the rule that Mr. Starkey 3 

relies upon provides that an ILEC “shall not engineer the transmission capabilities 4 

of its network in a manner . . . that disrupts or degrades access to a local loop or 5 

subloop . . . .”  Mr. Starkey states that this provision has the same effect as 6 

Eschelon’s “no adverse affect” proposal, but this assertion ignores the fact that the 7 

context and language of the FCC’s rule is different from Eschelon’s proposal.   8 

 First, the FCC rule specifically addresses the type of access an ILEC must provide 9 

to a local loop, and is not intended to define the level of transmission quality that 10 

an ILEC must ensure exists following network maintenance and modernization 11 

activities.  Second, the rule establishes a general obligation of an ILEC and, of 12 

course, is not intended to serve as contract language.  The rule therefore does not 13 

have the level of specificity required for an ICA, as it is recognized that ILECs 14 

and CLECs must agree upon or arbitrate the specific contract language that is 15 

needed to implement FCC rules and orders.  Third, when the FCC uses the terms 16 

“disrupt” and “degrade,” it does so in specific reference to the access an ILEC 17 

must provide to a loop, and not in reference to the level of service to an end-user 18 

customer. 19 

Similarly, Rule 51.316(b), which Mr. Starkey also cites, does not relate to 20 

network maintenance and modernization activities.  Instead, it involves 21 

conversions from wholesale services to UNEs.  While that section uses the term 22 

“adversely affecting,” it does not purport to be a contractual provision and thus 23 

does not attempt to define when a conversion would result in an “adverse effect.”   24 

Q. CITING AGREED ICA LANGUAGE IN SECTION 9.1.9, MR. STARKEY 25 

ASSERTS AT PAGE 113 OF HIS REBUTTAL TESTIMONY THAT YOU 26 

HAVE INCORRECTLY REPRESENTED THAT ESCHELON’S 27 

PROPOSAL WOULD IMPEDE QWEST’S ABILITY TO PERFORM 28 
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NETWORK MODERNIZATION AND MAINTENANCE.  IS HE 1 

ACCURATELY DESCRIBING YOUR POSITION? 2 

A. No.  Section 9.1.9 does provide that Qwest can make necessary modifications and 3 

changes to UNEs in its network.  However, the problem is that Eschelon’s 4 

proposal dilutes this essential right by prohibiting changes that have an undefined 5 

“adverse effect.”  My point is not that Qwest is without a right to make network 6 

maintenance and modernization changes.  Instead, my point is that faced with a 7 

prohibition against changes that have an “adverse effect” and undefined 8 

consequences for violating that prohibition, Qwest would have substantial risk 9 

whenever it were to make a network change.  The presence of that risk, which 10 

would result from Eschelon’s language, would inevitably reduce Qwest’s 11 

incentive to carry out network changes. 12 

Issue 9-33(a) 13 

Q. IS THIS ISSUE CLOSED? 14 

A. Yes.  As I reported earlier, the parties have resolved this issue. 15 

Issue 9-34 16 

Q. MR. STARKEY ASSERTS THAT SINCE ESCHELON IS ONLY 17 

SEEKING DETAILED INFORMATION IN NOTICES WHEN QWEST’S 18 

NETWORK CHANGES HAVE CUSTOMER–SPECIFIC EFFECTS, THE 19 

NOTICE REQUIREMENT IS NARROWLY TAILORED AND IS NOT 20 

BURDENSOME.  IS THIS ASSERTION ACCURATE? 21 

A. No.  Despite Mr. Starkey’s testimony, Eschelon’s proposed language relating to 22 

notice requirements would appear to require Qwest to provide detailed notices 23 

that include circuit IDs and customer addresses whenever an Eschelon end-user 24 

might be affected.  Thus, in the examples I provide in my testimony relating to 25 

switch software upgrades and changes in dialing plans, it would appear that 26 

detailed notice would be required because the changes would specifically affect 27 

Eschelon end-users.  If Eschelon’s intent is to impose these detailed notice 28 

requirements only in the narrow situations that Mr. Starkey describes, Eschelon 29 

should modify its proposed ICA language to make that clear.  For example, at 30 
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page 122 of his rebuttal testimony, Mr. Starkey states that a change that is 1 

“specific to an end user customer” is one that is made “to the service of a 2 

customer at an address and not a change made that affects a geographic area (or 3 

many customers).”  But that is not what Eschelon’s proposed ICA language says.  4 

Instead, the language states only that Qwest will comply with these detailed 5 

notice requirements for changes “specific to an End User Customer,” without ever 6 

defining what this phrase means. 7 

Q. HAS QWEST’S NETWORK AND MODERNIZATION ACTIVITIES 8 

BEEN A MAJOR ISSUE FOR EITHER RETAIL OR CLEC END USERS? 9 

A. Not that I am aware of.  It was never established in the Covad arbitrations (in 10 

which this issue was extensively reviewed by this and numerous other 11 

commissions) that Qwest had ever disconnected (or even disrupted) the service to 12 

a single Covad DSL customer due to a copper retirement.  Even in the most 13 

service-affecting situation, that of copper loops being retired, Covad who 14 

primarily relies on copper loops across the Qwest region has not a retirement 15 

related problem.  Clearly, Eschelon’s description of a single incident, (that 16 

arguably may or may not have resulted from a network modernization activity) 17 

for a single customer, would be an anomaly.  Qwest regularly – on a daily basis – 18 

performs network modernization and maintenance activities across its 14 states.  19 

If Qwest were in the habit of being cavalier about affecting the service it provides 20 

to CLECs and end-users, this Commission would certainly be aware of that.  The 21 

FCC notice requirements for network-affecting activities have stood the test of 22 

time and provide ample notice to the CLEC community.  It would be 23 

unreasonable to modify these federal notice requirements in the very significant 24 

ways that are required by Eschelon’s proposal. 25 

Q. IS MR. STARKEY’S TESTIMONY SEEKING CUSTOMER ADDRESSES 26 

IN NOTICES OF NETWORK CHANGES CONSISTENT WITH THE 27 

COMMISSION’S DECISION IN THE QWEST-COVAD ARBITRATION? 28 

A. No.  As I describe in my rebuttal testimony at pages 23 to 24, this Commission 29 

rejected Covad’s demand for Qwest to provide customer-specific information in 30 
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notices relating to Qwest’s retirement of copper loops.  Consistent with that ruling 1 

and the language of FCC Rule 51.327, Qwest does not have any obligation to 2 

provide Eschelon with the addresses of its customers that could be affected by 3 

network maintenance or modernization.  Instead, Qwest’s obligation is to provide 4 

Eschelon with sufficient information about where a network change is taking 5 

place so that Eschelon – not Qwest – can identify the addresses of any of its 6 

customers that could be affected by the change.  In addition, if that information is 7 

not enough, Qwest’s notices include the name and telephone number of a contact 8 

person at Qwest who can provide additional information about the location and 9 

nature of the network changes, as required by Rule 51.327(a)(2).  10 

V. ISSUE 9-51 – APPLICATION OF UDF-IOF TERMINATION RATE 11 
ELEMENT 12 

Q. PLEASE PROVIDE AN OVERVIEW OF THE DISPUTE RELATING TO 13 

ISSUE 9-51. 14 

A. This issue concerns a dispute regarding how to define a rate element involving 15 

unbundled dark fiber (“UDF”).  Eschelon has proposed changes to the definition 16 

of this rate element, claiming that the definition requires clarification.  As part of 17 

the ongoing discussion between the parties, Qwest has re-reviewed this definition, 18 

and in an effort to settle this issue between the parties, proposes a new definition 19 

for this rate element. 20 

Q. WHAT IS QWEST’S NEWLY PROPOSED CONTRACT LANGUAGE 21 

RELATING TO ESCHELON’S ISSUE 9-51? 22 

A. Qwest’s proposal for Section 9.7.5.2.1.a is: 23 

a) UDF-IOF Termination (Fixed) Rate Element.  This rate element is a 24 
recurring rate element and provides a termination at the interoffice FDP 25 
within the Qwest Wire Center.  A minimum of two UDF-IOF termination 26 
charges apply per pair.  A UDF-IOF termination charge also applies per 27 
each termination at an FDP or like cross-connect point for each 28 
intermediate office on the dark fiber route. 29 

 30 



Qwest/43 
Stewart/18 

 

 

This description accurately and fully captures the description of this rate element 1 

as represented in the cost studies Qwest uses for this rate element.  Ms. Million 2 

provides additional information on the dark fiber termination rate in her 3 

surrebuttal testimony. 4 

Q. WHY SHOULD THE COMMISSION ADOPT QWEST’S LANGUAGE 5 

RELATING TO THIS ISSUE? 6 

A. Qwest has consistently applied this rate element on the same basis for all CLECs.  7 

Qwest’s application of this rate element ensures that Qwest receives proper cost 8 

recovery, as Qwest’s definition recognizes that more than one dark fiber cross-9 

connect termination can be required in a central office.  Eschelon’s attempt to 10 

restrict application of the rate to one termination per pair per central office ignores 11 

the reality that the configuration of a central office may require more than one 12 

cross-connect termination.  Because Eschelon’s proposal would deny Qwest full 13 

recovery of its costs when more than one termination is required, the Commission 14 

should reject the proposal.  Qwest has taken additional steps to provide clarity in 15 

its definition at the request of Eschelon and believes it is consistent with the cost 16 

study reviewed by Ms. Million and Mr. Denny for this rate element.    17 

VI. ISSUE 9-53 – ACCESS TO UCCRE 18 

Q. DOES THE ABSENCE OF ANY DEMAND FOR THE UCCRE PRODUCT 19 

GIVE RISE TO CONCERNS ABOUT THE LOGIC OF THE PRODUCT 20 

WITHDRAWAL PROCESS THAT ESCHELON IS PROPOSING 21 

THROUGH ITS ALTERNATIVE PROPOSAL NOS. 2, 3, AND 4 FOR 22 

THIS ISSUE? 23 

A. Yes.  Eschelon appears to be proposing a product withdrawal process specifically 24 

in response to Qwest’s desire to cease offering the UCCRE products for which 25 

there is no demand at all in Oregon, or in any other state in Qwest’s region.  It 26 

does not seem either logical or efficient to initiate a time-consuming, resource-27 

intensive generic docket relating to product withdrawals in response to Qwest’s 28 

attempt to cease offering products that no CLEC is ordering or has ever ordered.  29 
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The fact that there is no demand at all for this product and no legal obligation to 1 

provide it, should provide a sufficient basis for Qwest to stop offering them.  It 2 

should not be necessary to go through a time-consuming generic docket to reach 3 

this logical and seemingly inevitable outcome.  As I explain in my rebuttal 4 

testimony, Qwest is attempting to grandfather the service for existing CLECs that 5 

have UCCRE in their interconnection agreement, and to not offer the service (for 6 

which there is not interest or demand) for new CLEC agreements. 7 

Q. WHY DOES QWEST BELIEVE THAT THIS ARBITRATION BETWEEN 8 

TWO CARRIERS IS NOT THE APPROPRIATE FORUM FOR THE 9 

COMMISSION TO CONSIDER AND POTENTIALLY ADOPT A 10 

PROCESS THAT COULD AFFECT ALL OREGON LOCAL EXCHANGE 11 

CARRIERS? 12 

A. Interconnection arbitrations involve disputes between an ILEC and a CLEC that 13 

relate to specific disagreements over the language to include in an ICA.  As set 14 

forth in Section 252 of the Act, arbitrations must be preceded by at least 135 days 15 

of negotiations between an ILEC and a CLEC that focus on the language in an 16 

ICA.  By imposing this negotiation requirement, the Act is designed to facilitate 17 

voluntary agreements between ILECs and CLECs and to limit the number of 18 

disputed issues that a state commission must decide.  In this regard, Section 19 

252(b)(4) limits the arbitration authority of state commissions to the open or 20 

disputed issues that remain after at least 135 days of negotiations and that are set 21 

forth in the petition for arbitration and any response to the petition: “The State 22 

commission shall limit its consideration of any petition under paragraph (1) (and 23 

any response thereto) to the issues set forth in the petition and in the response, if 24 

any, filed under paragraph (3).”  Section 252(b)(4)(A).   25 

 This requirement for state commissions to limit the exercise of their arbitration 26 

authority to issues that were negotiated by an ILEC and a CLEC but left 27 

unresolved or open means that interconnection arbitrations are not the proper 28 

forum for commissions to implement broad changes in rules and processes that 29 

apply to all local exchange carriers and that were not negotiated by the particular 30 
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ILEC and CLEC involved in the arbitration.  Instead, commissions are permitted 1 

only to consider disputed, negotiated issues relating to specific language to 2 

include in ICAs.  This requirement ensures that after at least 135 days of 3 

negotiations, the issues that will be presented to state commissions in 4 

interconnection arbitrations for resolution will generally be well-defined, and the 5 

parties’ positions relating to the issues will be thoroughly developed.  Here, 6 

Qwest and Eschelon did not negotiate Eschelon’s broad proposal for adoption of a 7 

generic product withdrawal process.  Eschelon made this proposal only after the 8 

Minnesota Department of Commerce presented a similar proposal in the 9 

Minnesota arbitration.  Thus, Eschelon’s proposal is not properly part of this 10 

arbitration proceeding and should be addressed, if at all, in a broader context that 11 

allows other interested parties to provide input. 12 

Q. DOES ESCHELON PROVIDE ANY REBUTTAL TO YOUR TESTIMONY 13 

THAT THERE IS NO DEMAND FOR UCCRE FROM ESCHELON OR 14 

OTHER CLECs? 15 

A. No.  Again, Mr. Denney addresses this issue largely by repeating arguments he set 16 

forth in his direct testimony.  I have already addressed those arguments in my 17 

rebuttal testimony.  Mr. Denney does not contest the fact that Eschelon and other 18 

CLECs have not ordered, and do not intend to order, UCCRE.  Once again, the 19 

absence of any rebuttal from Mr. Denney relating to this fact undermines any 20 

claim by Eschelon that it would be competitively impaired if Qwest were to not 21 

provide access to UCCRE in the ICA. 22 

Q. HAS UCCRE EVER BEEN ORDERED BY ESCHELON OR ANY OTHER 23 

CLEC? 24 

A. No.  CLECs have not ordered UCCRE.  25 

Q. IS THERE ANY ALTERNATIVE AVAILABLE IN THE UNLIKELY 26 

EVENT A CLEC DECIDES IN THE FUTURE THAT IT DESIRES THE 27 

UCCRE FUNCTIONALITY? 28 
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A. Yes, the same functionality is available as a tariffed service known as Command-1 

A-Link. 2 

VII. ISSUES 9-55 – COMBINATION OF LOOPS AND TRANSPORT 3 

Q. CAN YOU PROVIDE A VERY BRIEF OVERVIEW OF THIS ISSUE? 4 

A. The dispute covered by Issue 9-55 arises from Eschelon’s attempt to define a 5 

“Loop Transport Combination” as a generic “umbrella” EEL and then to sweep 6 

unique products and commingled circuits with unique terms and conditions under 7 

this umbrella. 8 

Q. DOES MR. STARKEY’S TESTIMONY CREATE ANY ADDITIONAL 9 

CONCERNS FOR QWEST REGARDING ESCHELON’S PROPOSED USE 10 

OF THIS TERM? 11 

A. Yes.  On page 136 of his rebuttal testimony, Mr. Starkey states that the goal of 12 

Eschelon’s language is to provide expressly in the ICA that the UNE piece of a 13 

loop-transport combination is governed by the ICA.  This can be (and has been 14 

through Qwest’s language) addressed without using the confusing “Loop-15 

Transport Combination” umbrella term that masks the critical differences between 16 

the three different Qwest products that are combinations of loops and transport. 17 

 Qwest’s fundamental concern is that Eschelon’s proposal to use the term “Loop-18 

Transport Combination” in the agreement is intertwined with its proposals in 19 

Issue 9-58 (a, b, c, d, e) to treat commingled EELs as if the complete circuit is a 20 

UNE.  Because different pricing and provisioning obligations apply to 21 

commingled EELs, on the one hand, and combinations of UNE loops and UNE 22 

transport, on the other, there is a legal requirement not to treat commingled EELs 23 

as though the entire circuit is a UNE.  But Eschelon’s proposal confuses these 24 

distinctions and creates unnecessary and improper confusion.  It is both clearer 25 

and more consistent with governing law to list and treat individually in the ICA 26 

each of Qwest’s three distinct products that are combinations or commingled 27 

arrangements of loops and transport.  Qwest’s language properly identifies the 28 

individual terms and conditions for each EEL arrangement. 29 
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Q. IN SUMMARY, WHY SHOULD THE COMMISSION ADOPT QWEST’S 1 

PROPOSAL AND REJECT ESCHELON’S USE OF THE TERM “LOOP-2 

TRANSPORT COMBINATIONS?” 3 

A. For the reasons I have identified here and in my direct and rebuttal testimony, 4 

Qwest recommends the Commission adopt the Qwest position and that it reject 5 

the Eschelon Loop-Transport Combination language.  6 

Qwest has developed and implemented separate and distinct systems, procedures 7 

and provisioning intervals for EELs, combinations of UNEs and tariffed private 8 

line services and is under no legal requirement to implement costly modifications 9 

to provide Eschelon’s proposed “loop-transport combination” umbrella product.  10 

If Eschelon’s true concern is that UNEs be governed under the ICA and 11 

Commission jurisdiction while non-UNE (e.g., private line) circuits are governed 12 

under the tariff, Qwest proposed ICA language addresses their concern.2  Qwest 13 

recommends the Commission adopt the Qwest proposed resolution and that it 14 

reject the Eschelon Loop-Transport Combination language. 15 

VIII. ISSUES 9-56 AND 9-56A – SERVICE ELIGIBILITY CRITERIA 16 
AUDITS 17 

Q. DOES MR. DENNEY CITE ANY RULINGS FROM THE FCC THAT 18 

SUPPORT ESCHELON’S DEMAND THAT QWEST BE PERMITTED TO 19 

CONDUCT SERVICE ELIGIBILITY AUDITS ONLY UPON A 20 

DEMONSTRATION OF “GOOD CAUSE”? 21 

A. No.  Mr. Denney’s rebuttal testimony simply repeats the partial quote from the 22 

FCC’s Supplemental Order Clarification that Mr. Denney claims supports the 23 

imposition of a good cause requirement before an ILEC can conduct a service 24 

eligibility audit.  However, as I discuss in my rebuttal testimony, the 25 

Supplemental Order Clarification was superseded by the TRO, which does not 26 

condition the right of an ILEC to conduct a service eligibility audit on a 27 

demonstration of good cause.  Moreover, Mr. Denney fails to discuss footnote 28 

                                                 
2 See Rebuttal Testimony of Karen A. Stewart, at pp. 34-35. 
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1898 from the TRO in which the FCC summarizes the audit rights it established in 1 

the Supplemental Order Clarification.  Nowhere in that summary does the FCC 2 

suggest that it adopted a good cause requirement in the Supplemental Order 3 

Clarification.  Finally, I observed in my rebuttal testimony that it is curious that in 4 

his direct testimony, Mr. Denney did not quote or describe in any detail the FCC’s 5 

rulings in the TRO relating to audit rights, since that is the FCC’s latest 6 

pronouncement on the issue.  In his rebuttal testimony, Mr. Denney again fails to 7 

discuss or even mention the service eligibility audit framework the FCC 8 

established in the TRO. 9 

Q. AT PAGE 98 OF HIS REBUTTAL TESTIMONY, MR. DENNEY STATES 10 

THAT WITHOUT A GOOD CAUSE REQUIREMENT, “THE AUDIT 11 

PROCESS BECOMES A POTENTIAL TOOL FOR BULLYING RATHER 12 

THAN A MEASURE FOR ASSURING COMPLIANCE.”  IS THERE ANY 13 

VALIDITY TO THIS ASSERTION? 14 

A. No.  As I describe in detail in my direct and rebuttal testimony, the audit 15 

framework the FCC adopted ensures that ILECs will not abuse the audit process 16 

by: (1) limiting audits to once per year, and (2) requiring an ILEC to pay a 17 

CLEC’s costs of responding to the audit if the auditor determines that the CLEC 18 

is in compliance with the service eligibility criteria.  Mr. Denney continues to 19 

refuse to acknowledge these components of the TRO’s audit framework, which 20 

have been incorporated into the ICA through agreed-upon language in Section 21 

9.23.4.3.1.3.5. 22 

Q. DOES MR. DENNEY CITE ANY LANGUAGE FROM THE TRO TO 23 

SUPPORT ESCHELON’S DEMAND THAT BEFORE CONDUCTING AN 24 

AUDIT, QWEST MUST IDENTIFY THE SPECIFIC CIRCUITS ON A 25 

HIGH-CAPACITY EEL THAT QWEST BELIEVES DO NOT MEET THE 26 

SERVICE ELIGIBILITY CRITERIA? 27 

A. No.  Mr. Denney fails to cite any rulings or language from the TRO that supports 28 

this demand.  In fact, there is no such requirement in the TRO, just as there is no 29 

requirement for an ILEC to demonstrate good cause before conducting an audit. 30 
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IX.  ISSUES 9-58 (ALL A, B, C, D, E) ORDERING, BILLING, AND CIRCUIT 1 
ID FOR COMMINGLED ARRANGEMENTS 2 

Q. HAS QWEST BEEN ABLE TO IDENTIFY THE SPECIFIC COSTS 3 

ASSOCIATED WITH ESCHELON’S REQUEST THAT PRIVATE LINE 4 

ACCESS SERVICES BE PROVISIONED WITH AN LSR AND BILLED 5 

WITHIN THE CRIS BILLING SYSTEM? 6 

A. It is not possible to identify the precise costs that would be required to make these 7 

significant changes, as that determination would require significant work and cost 8 

analysis.  However, it is clear that the magnitude of these changes is such that 9 

they would require extensive work and a large investment of costs, relating to 10 

both analyzing the process changes required and then implementing them.  In 11 

many respects, the effects of implementing these changes within Qwest’s 12 

provisioning systems would be similar to those that would result from rate 13 

ratcheting (i.e., billing a single circuit at multiple rates, both UNE and private line 14 

access).  With ratcheting, a first step would have required that either the Qwest 15 

Customer Records Information System (“CRIS”) or the Integrated Access Billing 16 

System (“IABS”) would have been modified so that it performs cross-billing and 17 

cross-association of products.  In an affidavit submitted by Qwest in New Mexico 18 

in 2002 in Utility Case No. 3495 regarding the potential of requiring Qwest to 19 

ratchet rates, Qwest demonstrated that a switch in billing UNEs from Qwest’s 20 

CRIS system to its IABS system alone would require many thousands of hours in 21 

coding and other work.  This was in addition to the daunting challenge of the 22 

necessary transfer of ordering UNEs on LSRs to ordering UNEs on ASRs, as 23 

private line access is ordered today.  While I realize that Eschelon is not 24 

specifically requesting ratcheting at this time, the net effect of its demands is that 25 

Qwest would allow Eschelon to order private line access circuits via an LSR and 26 

to bill them in CRIS, which could result in very similar work efforts as would 27 

have been required for the ratcheting proposal that I describe above. 28 

Q. PLEASE ADDRESS MR. DENNEY’S REBUTTAL TESTIMONY AT 29 

PAGE 104 WHERE HE STATES THAT ESCHELON ONLY WANTS 30 
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QWEST TO ALIGN “THE ORDERING, TRACKING AND REPAIR, AND 1 

BILLING PROVISIONS OF A POINT-TO-POINT UNE EEL AND A 2 

POINT-TO POINT COMMINGLED EEL,” BUT THAT THIS IS NOT A 3 

REQUEST TO HAVE QWEST MODIFY ITS SYSTEMS. 4 

A. Qwest does not understand Eschelon’s position, unless Eschelon is saying that 5 

Qwest does not need to modify its systems.  The only way that Qwest could avoid 6 

modifying its systems to meet the far-reaching changes that Eschelon is proposing 7 

would be if Qwest performed each of the tasks I list above on a manual basis.  If 8 

that were the case, implementation of manual procedures would impose 9 

significant time demands and costs on Qwest.  In addition to the manually-10 

intensive day-to-day work that would be required, Qwest would have to invest 11 

substantial amounts of time to train its personnel performing this work so that 12 

they could respond to orders any degree of processing consistency.  All of this 13 

effort would be for just one CLEC in one state with a limited number of orders. 14 

Q. WHEN A CLEC REQUESTS A COMMINGLED ARRANGEMENT, DOES 15 

QWEST BELIEVE IT WOULD MORE OFTEN BE WITH AN 16 

INTRALATA ACCESS PRIVATE LINE OR WITH AN INTERSTATE 17 

ACCESS PRIVATE LINE? 18 

A. Based on my experience with commingled arrangements, I believe most CLECs 19 

would choose the maximum network flexibility of commingling with a private 20 

line access circuit from the Qwest FCC tariffs, not a state tariff private line. 21 

Q. IS THE FACT THAT CLECs ARE LIKELY TO COMMINGLE WITH 22 

PRIVATE LINE ACCESS CIRCUITS OBTAINED THROUGH FCC 23 

TARIFFS RELEVANT TO WHETHER THE COMMISSION SHOULD 24 

CONSIDER ESCHELON’S PROPOSAL HERE OR IN A SEPARATE, 25 

GENERIC PROCEEDING? 26 

A. Yes.  I am not an attorney, but I do not believe this Commission has jurisdiction 27 

over FCC access private line tariffs.  Since I am not an attorney, I certainly 28 

acknowledge that this issue is better handled in briefs than through my testimony.  29 
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X. ISSUES 9-59 – ESCHELON ALTERNATE COMMINGLED EEL REPAIR 1 
LANGUAGE 2 

Q. DOES MR. DENNEY ACKNOWLEDGE IN HIS REBUTTAL 3 

TESTIMONY THAT QWEST’S PROPOSED REPAIR PROCESS FOR 4 

COMMINGLED ARRANGEMENTS WOULD NOT RESULT IN A CLEC 5 

PAYING FOR A TROUBLE ISOLATION CHARGE IF TROUBLE WERE 6 

FOUND IN QWEST’S NETWORK?   7 

A. Yes, Mr. Denney makes that acknowledgement at page 109 of his rebuttal 8 

testimony.  However, even with this clarification, Eschelon is still concerned 9 

about Qwest’s repair language because the language recognizes the reality that 10 

there may be times when a second repair ticket is required.  11 

Q. WOULD IT BE APPROPRIATE TO ADOPT ICA LANGUAGE UNDER 12 

WHICH ESCHELON WOULD NEVER BE REQUIRED TO OPEN A 13 

SECOND REPAIR TICKET FOR COMMINGLED EELs? 14 

A. No.  In response to the concerns that Eschelon expressed about the repair process 15 

for commingled EELs, Qwest took the significant step of agreeing to modify its 16 

process to eliminate, in most cases, the need for Eschelon to submit a second 17 

trouble ticket.  However, it is entirely unrealistic to assume that a second trouble 18 

ticket would never be needed.  For example, if Eschelon were to incorrectly 19 

identify the trouble with a commingled EEL as being associated with the non-20 

UNE circuit of the arrangement, it would be unavoidable that a second trouble 21 

ticket would have to be submitted that correctly identifies the trouble as being 22 

associated with the UNE circuit.  Nor does Eschelon dispute that there are 23 

situations where a second repair ticket is required for some private line and UNE 24 

combinations. 25 

Q. WHAT IS YOUR RECOMMENDATION TO THE COMMISSION WITH 26 

REGARD TO ISSUE 9-59? 27 

A. Issue 9-59 identifies an alternative proposal for addressing commingled EEL 28 

repairs if Eschelon’s demands that Qwest modify its ordering, installation, repair 29 

and billing process for Commingled EELs in Issue 9-58 (a, b, c, d, e) are not 30 
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adopted by the Commission.  Qwest’s processes for handling UNEs and special 1 

access services involve many employees, processing steps and service centers 2 

over 14 states, and it would therefore be extremely difficult and costly for Qwest 3 

to make a change to this process for a single CLEC in a single state.   4 

 I recommend that the Commission reject Eschelon’s Issue Nos. 9-58 (a, b, c, d, e) 5 

and its alternate proposal in Issue 9-59, and adopt Qwest’s proposed repair 6 

process for commingled EELs as outlined in my rebuttal testimony.  The newly-7 

proposed Qwest repair process addresses Eschelon’s repair concerns.  It could be 8 

implemented for Eschelon and all other CLECs cost-effectively and as a part of 9 

Qwest’s existing repair systems. 10 

XI.  ISSUE 9-61 (A, B, C) LOOP-MUX COMBINATION 11 

Q. IF QWEST PROVIDES MULTIPLEXING PURSUANT TO UNE RATES, 12 

TERMS, AND CONDITIONS FOR USE WITH UNE COMBINATIONS, 13 

WHAT IS THE BASIS FOR THE DISPUTES ENCOMPASSED BY ISSUE 14 

9-61 AND ITS SUBPARTS? 15 

A. The dispute concerns the rates, terms, and conditions that apply to multiplexing 16 

when Qwest provides multiplexing commingled with a non-UNE – typically, 17 

private line transport.  Because multiplexing is a feature or function of transport, 18 

but not of UNE loops, a commingled arrangement that involves tariffed transport 19 

and a UNE loop requires that Eschelon and other CLECs obtain multiplexing 20 

based on tariffed rates, terms, and conditions.  This dispute arises because it 21 

appears that Eschelon is insisting that in addition to obtaining multiplexing for 22 

UNE combinations pursuant to UNE rates, terms, and conditions, it should be 23 

permitted to obtain multiplexing pursuant to those same UNE rates, terms, and 24 

conditions when it is used to commingle a UNE loop with non-UNE transport. 25 

Q. HAS THE FCC SPOKEN CONCERNING WHETHER UNE RATES OR 26 

TARIFFED RATES SHOULD APPLY TO MULTIPLEXING THAT ILECs 27 

PROVIDE FOR USE WITH COMMINGLED ARRANGEMENTS? 28 
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A. Yes.  As described in my rebuttal testimony, the FCC confirmed in the TRO that 1 

multiplexing used with commingled EELs is a tariffed access service and is not 2 

governed by UNE terms and pricing.  Mr. Starkey never addresses these 3 

controlling statements by the FCC.  To reiterate, in providing an example of a 4 

tariffed “interstate access service” to which a CLEC may attach a UNE, the FCC 5 

specifically referred to multiplexing: “Instead, commingling allows a competitive 6 

LEC to connect or attach a UNE or UNE combination with an interstate access 7 

service, such as high-capacity multiplexing or transport services.”  TRO, at 8 

¶ 583.  (Emphasis added.)  In the very next sentence, the FCC emphasized that 9 

“commingling will not enable a competitive LEC to obtain reduced or 10 

discounted prices on tariffed special access services . . . .”  (Emphasis added.)  11 

This portion of the TRO directly refutes any claim by Eschelon that it is entitled to 12 

multiplexing at UNE rates, terms, and conditions when it obtains multiplexing for 13 

use with commingled arrangements. 14 

Q. AT PAGES 143-144 OF HIS REBUTTAL TESTIMONY, MR. STARKEY 15 

STATES THAT I HAVE INACCURATELY ASSERTED THAT 16 

ESCHELON IS ATTEMPTING TO OBTAIN MULTIPLEXING AS A 17 

“STAND-ALONE UNE” AND THAT, ON THE CONTRARY, ESCHELON 18 

IS ONLY SEEKING TO OBTAIN MULTIPLEXING AS A FEATURE, 19 

FUNCTION, OR CAPABILITY OF THE UNBUNDLED LOOP.  IS THERE 20 

ANY MERIT OR MATERIALITY TO THIS CRITICISM? 21 

A. No.  Despite this claim, Mr. Starkey has never explained why central office-based 22 

multiplexing used to “mux up” multiple unbundled loops to a higher transport 23 

facility is a feature and function of a single individual UNE loop.  If central 24 

office-based multiplexing used to mux up multiple loops to a higher bandwidth 25 

transport facility is not a feature or function of an individual loop, then any 26 

request to have Qwest provide central office-based multiplexing separate from 27 

transport is clearly a request for stand-alone transport multiplexing.   28 

Q. AT PAGE 144 OF HIS REBUTTAL TESTIMONY, MR. STARKEY 29 

REPEATS HIS FACTUAL ASSERTION THAT MULTIPLEXING IS A 30 
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“FEATURE, FUNCTION, OR CAPABILITY” OF THE UNE LOOP AND 1 

ARGUES THAT I HAVE NOT PRESENTED TESTIMONY REBUTTING 2 

THAT ASSERTION.  HOW DO YOU RESPOND? 3 

A. First, the FCC’s description of the multiplexing used with commingling as “an 4 

interstate access service” should put to rest Mr. Starkey’s claim that multiplexing 5 

used with commingling is a feature, function, or capability of the UNE loop.  6 

Second, this description from the FCC in the TRO is consistent with the statement 7 

of the FCC’s Wireline Competition Bureau in the Verizon-WorldCom Virginia 8 

arbitration confirming that loop multiplexing is not a network element: “We thus 9 

reject WorldCom’s proposed contract language because it defines the ‘Loop 10 

Concentrator/Multiplexer’ as a network element, which the Commission has 11 

never done.”3  Third, in my rebuttal testimony, I do refute Mr. Starkey’s claim 12 

that multiplexing is a feature, function, or capability of the UNE loop.  In sum, 13 

central office based transport multiplexing is not required for a UNE loop facility 14 

to function.  If the functioning of a DS1 loop was dependent upon multiplexing, 15 

there might be a factual argument that multiplexing is a feature or function of the 16 

loop.  But since a DS1 loop functions regardless of whether there is transport-17 

related multiplexing used with the loop, multiplexing cannot reasonably be 18 

viewed as a “feature, function, or capability” of the loop.  In addition, the 19 

multiplexing function is provided through equipment that is physically separate 20 

from and independent of UNE loops 21 

Q. IS MR. STARKEY CORRECT IN ASSERTING THAT THE FCC 22 

WIRELINE COMPETITION BUREAU’S STATEMENT IN THE 23 

VERIZON-WORLDCOM VIRGINIA ARBITRATION IS NOT ENTITLED 24 

TO WEIGHT BECAUSE IT IS NOT A STATEMENT FROM THE FCC 25 

ITSELF? 26 

                                                 
3 In the Matter of Petition of WorldCom, Inc., et al., for Preemption of the Jurisdiction of the 

Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon-Virginia and for 
Arbitration, CC Docket Nos. 00-218, 249, 251, 17 FCC Rcd. 27,039 (FCC Wireline Competition Bureau  
July 17, 2002), at ¶ 494. 
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A. No.  That argument about the binding effect of the Verizon-WorldCom Virginia 1 

order has been presented before, and courts have rejected it.  In our post-hearing 2 

briefs, Qwest will provide cites to decisions in which federal courts have rejected 3 

the contention that the Verizon-WorldCom Virginia order is not entitled to weight 4 

because the Wireline Bureau purportedly does not speak for the FCC as a whole.  5 

There also is no merit to Mr. Starkey’s claim that the Verizon-WorldCom 6 

Virginia order actually undermines Qwest’s position because the Wireline Bureau 7 

ruled that multiplexing is a feature, function, or capability of UNE transport.  As I 8 

discussed earlier, Qwest agrees that multiplexing is a feature, function, or 9 

capability of UNE transport, and, accordingly, it makes multiplexing available on 10 

UNE rates, terms, and conditions for UNE combinations comprised of UNE loops 11 

and UNE transport.   12 

 However, the fact that multiplexing is a feature, function, or capability of UNE 13 

transport does not make multiplexing a feature, function, or capability of the loop.  14 

This is a leap that is completely unsubstantiated or even connected to the FCC’s 15 

statements regarding transport and transport-related multiplexing.  Indeed, it is 16 

significant that while finding that multiplexing is a feature of UNE transport, the 17 

FCC expressly rejected the contention that it is a feature of the loop.  If the 18 

Wireline Bureau had intended that its finding about multiplexing being a feature 19 

of UNE transport also means that multiplexing is a feature of the UNE loop, it 20 

presumably would have said so, and certainly would not have expressly rejected 21 

WorldCom’s contention that loop multiplexing is a UNE.   22 

Q. IS IT IRRELEVANT, AS MR. STARKEY CLAIMS, THAT ESCHELON 23 

AND OTHER CLECs ARE ABLE TO SELF-PROVISION 24 

MULTIPLEXING? 25 

A. No.  Mr. Starkey argues at page 147 of his rebuttal testimony that the ability of 26 

CLECs to self-provision multiplexing – and he does not contest the fact that 27 

Eschelon has that ability – is only relevant to a “necessary and impair” inquiry 28 

under Section 251(d) of the Act into whether ILECs are required to provide 29 

network elements as UNEs under Section 251.  However, there is at least an 30 
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implicit undertone to Eschelon’s testimony on this issue suggesting that loop 1 

multiplexing will not be available at reasonable rates, terms, and conditions if 2 

Qwest is not required to provide multiplexing as a UNE.  The fact that CLECs 3 

self-provision multiplexing and that Eschelon has the ability to do the same 4 

responds directly to any suggestion that loop multiplexing is realistically available 5 

only through Qwest at UNE rates and terms. 6 

XII. CONCLUSION 7 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 8 

A. Yes. 9 
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I.  IDENTIFICATION OF WITNESS 1 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 2 

A. My name is Teresa K. Million.  I am employed by Qwest Services Corporation, 3 

parent company of Qwest Corporation (“Qwest”), as a Staff Director in the Public 4 

Policy organization.  In this position, I am responsible for directing the 5 

preparation of cost studies and representing Qwest’s costs in a variety of 6 

regulatory proceedings.  My business address is 1801 California St., Room 4700, 7 

Denver, Colorado. 8 

 9 

Q. DID YOU FILE DIRECT AND REBUTTAL TESTIMONY IN THIS 10 

PROCEEDING?   11 

A. Yes, I did. 12 

 13 

II.  PURPOSE OF TESTIMONY 14 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 15 

A. The purpose of my testimony is to respond to the cost issues raised in the 16 

testimonies of Mr. Michael Starkey with respect to Issue Nos. 8-21, DC Power 17 

Plant; and 9-43 and 9-44, Conversions; and of Mr. Douglas Denney with respect 18 

to Issue Nos. 4-5, Design Changes; 9-51, UDF-IOF Terminations; 12-67, 19 

Expedite Order Charge; and 22-90, Unapproved Rates. 20 

 21 

 22 

 23 

 24 
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III.  RESPONSE TO MR. STARKEY 1 

ISSUE 8-21 - DC POWER PLANT 2 

Q. MR. STARKEY STATES, AT PAGE 78 OF HIS REBUTTAL 3 

TESTIMONY, THAT QWEST STRUCTURED ITS POWER PLANT 4 

RATE ON THE BASIS OF USAGE.  DO YOU AGREE? 5 

A. No.  As I pointed out in my direct and rebuttal testimony, Qwest’s power plant 6 

rate is not developed using -- or based upon -- any concept of actual power usage.  7 

If Qwest’s proposed power plant rate were based on usage, as Mr. Starkey claims, 8 

the cost study would have to include a “fill factor” to account for the cost of spare 9 

capacity that Mr. Starkey admits “must be shared equally by all power users.”1  It 10 

does not. 11 

 12 

 There is no correlation between the cost per amp of power plant generated by 13 

Qwest’s study and Mr. Starkey’s contention that it should be applied on a per-14 

amp-used basis.  And, although Mr. Starkey made this same argument on behalf 15 

of McLeod in several Qwest states, the ALJ in Washington understood this lack 16 

of correlation when she stated in her order in the McLeod Power complaint 17 

proceeding that the “Qwest collocation power plant rate was not developed on a 18 

“usage” basis, as McLeod claims.  Even though the word “usage” is found in the 19 

formula, the rate was developed to get at what the cost of hypothetical power 20 

plant would be on a per amp basis, without regard to usage.”2 21 

 22 

 It makes no sense for Mr. Starkey to continue to argue that Qwest’s rate is or 23 

                                                 
1 Rebuttal Testimony of Michael Starkey, p. 75. 
2 McLeodUSA Telecommunications Services, Inc. v. Qwest Corporation, Washington State 

Utilities and Transportation Commission, Docket UT-063013, Initial Order: Recommended Decision to 
Deny Petition for Enforcement, September 29, 2006 (“Washington Recommended Decision”), p. 24, ¶ 58.  
The Washington Commission has subsequently issued its Final Order in the McLeod Complaint case which 
affirms this Initial Order.  



Qwest/44 
Million/3 

should be applied on a usage basis.  In every state where a power plant rate 1 

element that is the same as the one at issue in this arbitration has been approved in 2 

a contested case, Qwest’s cost studies were closely scrutinized by the state 3 

commission and the parties.  And, in each case, the power plant rate was 4 

described as applying on a per-amp-ordered basis.  The resulting cost docket rates 5 

were also described as applying on a per-amp-ordered basis, were billed to the 6 

CLECs on a per-amp-ordered basis, and no CLEC complained about Qwest’s 7 

application of those rates.  If there had been any question about the way CLECs 8 

were being charged, it surely would have been brought to light before now.  In 9 

Utah, the Commission pointed out in its decision in the McLeod complaint that 10 

the record did not “contain any evidence that McLeod, prior to May 2005, raised 11 

any concern of discriminatory conduct with Qwest pertaining to its collocation 12 

power plant engineering or billing.”3  Thus, as the Utah Commission found, the 13 

only chargeable unit developed in Qwest’s cost study is the cost of an amp of 14 

power plant capacity, and nothing in that rate development has anything to do 15 

with the actual electrical current that any telecommunications equipment in a 16 

central office might consume. 17 

 18 

Q. MR. STARKEY STATES, AT PAGE 83 OF HIS REBUTTAL 19 

TESTIMONY, THAT QWEST HAS NOT MADE ANY ADDITIONAL 20 

INVESTMENT IN ITS POWER PLANT WHEN IT BEGINS TO CHARGE 21 

ESCHELON.  DO THE FCC’S TELRIC PRICING RULES REQUIRE 22 

QWEST TO ADD CAPACITY TO ITS POWER PLANT IN ORDER TO 23 

CHARGE CLECs FOR POWER PLANT? 24 

                                                 
3 In the Matter of the Complaint of McLeodUSA Telecommunications Services, Inc. vs. Qwest 

Corporation for Enforcement of Commission-Approved Interconnection Agreement, Public Service 
Commission of Utah, Docket No. 06-2249-01, Report and Order, September 28, 2006 (“Utah Report and 
Order”), p. 25. 
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A. No.  As I stated in my rebuttal testimony, there is nothing in the FCC’s TELRIC 1 

rules that requires Qwest to add to its existing power plant to accommodate CLEC 2 

demand for capacity.  If Qwest’s power plant, as it existed in 1996, had had 3 

adequate capacity to meet CLEC demand, Qwest would have been under no 4 

obligation to build additional plant to accommodate that demand, and Qwest 5 

would still have been entitled to charge CLECs for the amount of power plant 6 

capacity made available to them.  In fact, Qwest did sometimes increase the size 7 

of its power plant in response to the orders it received from CLECs for power 8 

feeds during 1999 and 2000, and based on assumptions about the amount of 9 

power capacity required to meet those orders.  Nevertheless, Qwest’s power plant 10 

study still calculates cost on the basis of an Amp of power plant capacity, and not 11 

on the basis of the size of any given power plant or the actual usage of electrical 12 

current coming through it. 13 

 14 

Q. DID McLEOD MAKE THE SAME ARGUMENTS ABOUT THE 15 

ENGINEERING OF QWEST’S POWER PLANT THAT MR. STARKEY 16 

PRESENTS IN THIS PROCEEDING? 17 

A. Yes.  As I noted in my rebuttal testimony, Mr. Starkey made these same 18 

arguments on behalf of McLeod in several states, including Washington, Utah, 19 

Colorado and Arizona.4  In evaluating the validity of those arguments in 20 

determining the proper application of Qwest’s power plant rates, the Washington 21 

ALJ found that “McLeod’s arguments are generally unpersuasive.”5  Furthermore, 22 

Mr. Starkey argued for McLeod as he does for Eschelon, that based on Qwest’s 23 

engineering practices, Qwest’s power plant rate, as currently applied, is 24 
                                                 

4 Although there has been no decision to date in the McLeod Power Complaint proceeding in 
Arizona, the Commission decisions in Washington, Utah and Colorado have all found in Qwest’s favor on 
the arguments by McLeod that are similar to those presented by Eschelon in this proceeding. 

5 Washington Recommended Decision, at ¶ 62. 
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discriminatory.  However, in affirming the ALJ’s recommended decision in its 1 

Final Order, the Washington Commission concluded “that McLeod failed to meet 2 

its burden to show that Qwest’s DC Power rate is improperly discriminatory.”6  In 3 

Eschelon’s Minnesota arbitration, the Arbitrator likewise determined that “there is 4 

no evidentiary basis for drawing such a conclusion here.”7  Similarly, in its 5 

decision in the McLeod Power Complaint proceeding the Utah Commission 6 

stated, “We find nothing in the ICA, statute, regulation, or Commission order that 7 

would require Qwest to do more than it is now doing; namely, billing McLeod for 8 

its collocation power plant based upon McLeod’s orders for power distribution 9 

cable.  We therefore conclude Qwest’s billing to McLeod for DC Power Plant 10 

does not constitute discriminatory conduct.”8  Finally, in Colorado, the ALJ 11 

determined that “McLeodUSA failed to meet its burden of proof to demonstrate 12 

the basis upon which rates were approved in Docket 99A-577T, Decision C02-13 

409, how such rates are discriminatory, and how they result in McLeodUSA 14 

paying more than its share for the costs of the DC Power Plant under the 15 

amendment in violation of law.”9  Thus, in the McLeod proceedings, Mr. Starkey 16 

has been unable to prevail on the same discrimination claim he advances on 17 

behalf of Eschelon in this case.  Like the other commissions that have considered 18 

this claim, this Commission should reject it. 19 

                                                 
6 McLeodUSA Telecommunications Services, Inc. v. Qwest Corporation, Washington State 

Utilities and Transportation Commission, Docket UT-063013, Order 04, Final Order Affirming Initial 
Order; Denying Petition for Enforcement, February 15, 2007 (“Washington Final Order”), p. 7, ¶ 24. 

7 Minnesota Arbitrator’s Report, at ¶ 108. 
8 Utah Report and Order, at p. 26. 
9 McLeodUSA Telecommunications, Inc. v. Qwest Corporation, Public Utilities Commission of the 

State of Colorado, Docket No. 06F-124T, Decision No. R07-0211, Recommended Decision of 
Administrative Law Judge Dismissing Complaint and Granting Counterclaim, March 14, 2007 (“Colorado 
Recommended Decision”), p. 26, ¶ 100. 
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 1 

ISSUES 9-43 AND 9-44 – CONVERSIONS 2 

Q. HAVE QWEST AND ESCHELON SETTLED THE ISSUES 3 

SURROUNDING CONVERSIONS? 4 

A. Yes.  It is my understanding that the issue of the appropriate rate for conversions 5 

has been settled, along with the other TRRO wire center issues in dispute, pending 6 

approval by the Oregon Commission of the settlement agreement that has been 7 

reached among the parties.  It is also my understanding that the settlement 8 

agreement will soon be submitted to the Commission for approval.  Accordingly, 9 

I am not burdening the record with additional testimony on this issue. 10 

 11 

IV.  RESPONSE TO MR. DENNEY 12 

ISSUE 4-5 – DESIGN CHANGES 13 

Q. MR. DENNEY TESTIFIES ON PAGE 28 OF HIS DIRECT TESTIMONY 14 

THAT ESCHELON “NEEDS A RULING THAT PROVIDES CERTAINTY 15 

THAT QWEST WILL CONTINUE TO PROVIDE DESIGN CHANGES AT 16 

COST-BASED RATES.”  HAS QWEST PROPOSED A COST-BASED 17 

RATE FOR DESIGN CHANGES IN OREGON? 18 
 19 
A. Yes.  In my direct testimony, Qwest proposed as interim the cost-based TELRIC 20 

rates, including the design change charge, established by the New Mexico 21 

Commission in Utility Case 3495, Phase B, and made effective May 24, 2005.  22 

This $51.76 design change charge is contained in the “Miscellaneous Charges” 23 

section of the New Mexico SGAT, Exhibit A, just as it is in Oregon, and applies 24 

to all types of design changes requested or required by a CLEC. 25 

Q. DOES THE RATE PROPOSED BY QWEST FOR DESIGN CHANGES 26 

ONLY APPLY TO TRANSPORT (I.E., UDIT), OR DOES IT ALSO APPLY 27 
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TO UNBUNDLED LOOPS AND CFA CHANGES? 1 

A. Contrary to Mr. Denney’s claim, the Qwest-proposed rate for design changes does 2 

not apply only to transport.  The design change study submitted by Qwest in the 3 

New Mexico cost docket, upon which Qwest’s proposed rate for the Design 4 

Change charge is based, calculates the average cost of performing a design 5 

change for all types of products (i.e., loops and transport) and under all types of 6 

circumstances, including CFA (connecting facility assignment) changes.  The 7 

nonrecurring cost study estimates the amount of time, on average, that it will take 8 

to perform any given task in the list of activities necessary to complete a design 9 

change and the probability that the task will occur.  Qwest’s nonrecurring cost 10 

study did not distinguish between the various circumstances in which a design 11 

change might be requested by a CLEC.  Furthermore, as I explained in my 12 

rebuttal testimony, it is clear from the description of the design change element 13 

included in the Executive Summary of the New Mexico Nonrecurring Cost Study 14 

(Study ID #8607, provided as Exhibit Qwest/45) that the study is intended to 15 

apply to all types of design changes and not just to transport.  Otherwise, the 16 

description would not include references to end-user premises (transport is from 17 

one central office to another central office and does not involve end-users), 18 

optional features and functions, and type of channel interface.  The notation, “type 19 

of channel interface,” in the design change description specifically contemplates 20 

situations involving CFA changes. 21 

Finally, it is important to note that the design change element in Oregon is, as 22 

Qwest has stated, contained within the Miscellaneous Charges section of Exhibit 23 

A of the interconnection agreement and not in the section where the rates 24 

pertaining specifically to UDIT are contained.  And, while Mr. Denney is correct 25 

that the terms and rates in an interconnection agreement generally determine 26 
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whether a rate applies, there has never been a dispute about the fact that Qwest’s 1 

miscellaneous charges apply in a variety of circumstances and to a variety of 2 

products.  The fact that Qwest may not have charged a CLEC its proposed rate for 3 

certain types of design changes does not prove an absence of costs for those 4 

changes.  Nor does that fact mean that the costs for those design changes were not 5 

included in the cost study and the resulting rate.  Indeed, that is precisely why 6 

Qwest wants to ensure that, going forward, Eschelon’s ICA clearly reflects an 7 

intent to apply the design change charge in all design change circumstances, as 8 

contemplated by the structure of the rate. 9 

 10 

Q. IS IT UNUSUAL FOR QWEST TO FOREGO CHARGING CLECs FOR 11 

RATES THAT HAVE BEEN APPROVED BY THE COMMISSION IN A 12 

COST DOCKET? 13 

A. While it is not Qwest’s usual practice to forego charging the CLECs for the work 14 

it performs, especially if it has Commission-approved rates, it is not 15 

unprecedented.  For example, in Washington, as part of Part A of Docket No. UT-16 

003013, Qwest was granted approval to begin charging the CLECs for costs 17 

associated with providing access to Operations Support Systems (“OSS”).  18 

However, Qwest did not immediately begin billing CLECs because Qwest’s 19 

billing systems required significant modifications to permit assessing the 20 

approved charge.  As with any company faced with limited resources and budget 21 

constraints, Qwest must prioritize its system changes to meet the most pressing 22 

needs of the business.  As a result, Qwest was unable to implement the billing 23 

changes necessary to bill for OSS charges in Washington until the first quarter of 24 

2005, despite the fact that Part A of the docket concluded in 2001.  In other 25 

instances, Qwest has voluntarily suspended billing of Commission-approved UNE 26 

rates for various reasons.  The point is that past business decisions not to charge a 27 
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particular rate for a service Qwest provides do not forever preclude Qwest from 1 

charging the rate for that service.  The charge is still necessary for Qwest to 2 

recover its costs, and the decision to forego cost recovery for some period of time 3 

does not forever waive Qwest’s right of cost recovery. 4 

 5 

Q. MR. DENNEY ARGUES, AT PAGE 25 OF HIS REBUTTAL TESTIMONY, 6 

THAT THE DECISION OF THE MINNESOTA COMMISSION IN ITS 7 

UNE COST DOCKET TO SET MISCELLANEOUS CHARGES AT ZERO 8 

IS PROOF THAT QWEST’S MISCELLANEOUS CHARGES DO NOT 9 

APPLY IN A VARIETY OF CIRCUMSTANCES.  PLEASE COMMENT. 10 

A. Mr. Denney’s testimony on this point is confusing at best.  He quotes several 11 

passages from an August 2, 2002 ALJ Report in the Minnesota cost docket 12 

(Docket CI-01-1375) related to that Commission’s decision to set miscellaneous 13 

charges at zero, and then jumps to the conclusion that these passages mean that 14 

miscellaneous charges do not apply to a variety of circumstances.  Yet, earlier in 15 

his testimony, Mr. Denney states that the contract determines if and when such 16 

charges apply.  Furthermore, Mr. Denney’s testimony ignores the fact that in 17 

almost all of Qwest’s states, except Oregon, Qwest’s miscellaneous charges, 18 

including its design change charge, are Commission-approved charges.  The fact 19 

is that the Minnesota decision is irrelevant to the discussion of whether 20 

miscellaneous charges apply in a variety of circumstances. 21 

 22 

 Mr. Denney continues his discussion about the application of miscellaneous 23 

charges by pointing out that despite a Commission-approved rate for additional 24 

out-of-hours labor in Washington, Qwest required a contract amendment before 25 

allowing out-of-hours installations for EELs.  He states that in that case, it was 26 

clear the rate applied to both loop and EEL installations (a variety of products), 27 
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but that Qwest demanded a contract amendment.  It seems by Mr. Denney’s own 1 

testimony that the only thing that is clear is that the parties do not always agree 2 

when or if a miscellaneous charge should apply in a given circumstance.  That 3 

Qwest sometimes believes it is necessary to clarify the application of a rate in a 4 

contract amendment, and that other times Qwest believes, as in the case of design 5 

changes, that the rate application is evident from the way the rate is developed, is 6 

merely a function of Qwest’s own belief about when amendments are necessary 7 

and when they are not.  It has nothing to do, however, with whether miscellaneous 8 

charges apply in a variety of circumstances to a variety of products, which they 9 

clearly do. 10 

 11 

Q. ON PAGE 27 OF HIS REBUTTAL TESTIMONY, MR. DENNEY STATES 12 

THAT THE COSTS ASSOCIATED WITH DESIGN CHANGES FOR 13 

LOOPS AND CFAs ARE DISSIMILAR TO THOSE ASSOCIATED WITH 14 

UDIT DESIGN CHANGES.  DO YOU AGREE? 15 

A. No.  Regardless of the reason for a design change – whether it is caused by a 16 

CLEC request after an order has been initiated or by a CLEC providing an 17 

incorrect CFA on an installation due date – Qwest must interrupt the order flow, 18 

correct the information in its systems, and reinitiate the order process so that the 19 

order can be completed with the new design or corrected information.  These 20 

same activities take place regardless whether the design change involves loops, 21 

CFAs or UDIT.  Furthermore, as I explain below, the costs of performing these 22 

activities are only slightly different for each of these products.  The biggest 23 

differences in the activities required for the design changes, as described by Mr. 24 

Denney, are associated with work performed by Qwest’s central office 25 

technicians on the installation due date.  However, there is no central office 26 

technician time, or any other type of technician time included in Qwest’s design 27 
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change study.  That is because technician costs are captured in other nonrecurring 1 

cost studies.  The only times and activities included in the design change study are 2 

related to service order processing and the manual efforts required to walk the 3 

order through to completion once the automated process has been interrupted 4 

because of the need to perform a design change.  Thus, there is very little 5 

difference in cost among the various types of design changes. 6 

   7 

Q. MR. DENNEY STATES, ON PAGE 31 OF HIS REBUTTAL TESTIMONY, 8 

THAT BECAUSE QWEST’S COST STUDY FOLLOWED AN ACCESS 9 

SERVICE REQUEST (“ASR”) FLOW INSTEAD OF A LOCAL SERVICE 10 

REQUEST (“LSR”) FLOW, THE STUDY MUST BE TRANSPORT-11 

SPECIFIC.  IS THAT ACCURATE? 12 

A. No.  While it is true that the study that forms the basis for the design change 13 

charge is based on an ASR (access service request) flow, the reason is not that the 14 

study is specific to transport.  Rather, the reason the study follows an ASR flow is 15 

that the TELRIC design change study was modeled based upon Qwest’s existing 16 

TSLRIC design change study for access services, including switched and special 17 

access.  In other words, at the time that Qwest was developing a TELRIC rate for 18 

design changes, it already had a TSLRIC study for access services, and the 19 

relatively new UNE study was simply set up to mimic the existing TSLRIC study.  20 

The fact is that access services follow an ASR flow, regardless whether they 21 

involve private line loops or transport, and the design change charge that Qwest 22 

had developed for its access services was not limited to transport-specific 23 

changes.  That is why the executive summary description of the design change 24 

charge discussed above was developed to apply to a variety of circumstances and 25 

a variety of products. 26 
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It is only in the case of UNEs that service order flows for ASRs are identified 1 

with transport and LSRs are identified with loops.  The use of an existing ASR 2 

order flow provided a simplifying assumption in Qwest’s TELRIC study for 3 

design change.  Contrary to Mr. Denney’s assertions, as I discussed above, the use 4 

of either an ASR or LSR order flow has only a minimal impact on the overall cost 5 

of design changes.  For example, Qwest’s current TELRIC study for design 6 

change (filed in Minnesota in December 2006) assumes a 100% LSR order flow, 7 

again as a simplifying assumption, resulting in less than a 5 minute difference in 8 

time and less than a $3 difference in cost (related to order flow) between the two 9 

studies. 10 

 11 

Q. IS IT NECESSARY TO DEVELOP SEPARATE CHARGES FOR THE 12 

VARIOUS TYPES OF DESIGN CHANGES, AS MR. DENNEY 13 

SUGGESTS? 14 

A. No.  As I pointed out in my rebuttal testimony, particularly in an increasingly 15 

competitive marketplace, it would be inappropriate to micromanage Qwest’s 16 

product offerings by requiring Qwest to provide costs and processes to address 17 

every possible way of provisioning all available products. 18 

Eschelon has taken advantage of the fact that the design change charge as it is 19 

applied to UDIT is, according to Mr. Denney, lower than it would be if the costs 20 

were calculated on a stand-alone basis.  At the same time, by its own admission,10 21 

Eschelon has had the benefit of no charge for design changes to unbundled loops.  22 

Now that Qwest has determined to exercise its right to charge CLECs for all of 23 

the design change types included in the calculation of its rate, Mr. Denney would 24 

have this Commission believe that Qwest must accept interim rates for those 25 

                                                 
10 Rebuttal Testimony of Douglas Denney (“Denney Rebuttal”), p. 15. 
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design changes, and then seek permanent rates from the Commission in a 1 

different proceeding.11  As I have pointed out above, Qwest has proposed a rate 2 

for design changes – for which it has already received approval from the New 3 

Mexico Commission – that is an average of the costs for performing design 4 

changes for all types of products, under all types of circumstances. 5 

Q. MR. DENNEY STATES, ON PAGE 18 OF HIS REBUTTAL TESTIMONY, 6 

THAT A FEW MINUTES OF A CENTRAL OFFICE TECHNICIAN’S 7 

TIME SHOULD NOT AMOUNT TO A CHARGE OF $103.10.  IS THERE 8 

ANY RELATIONSHIP BETWEEN THIS TECHNICIAN TIME AND THE 9 

APPROPRIATE RATE FOR DESIGN CHANGES? 10 

A. No.  As I explained previously, the fact is that the design change charge does not 11 

include any cost for the central office technician’s time required for a design 12 

change.  Mr. Denney’s assertion results more in confusing the reader than in 13 

adding relevant information to the discussion of the issue.  For example, Mr. 14 

Denney points to a rate for design changes of $103.10 that Qwest initially 15 

proposed, despite the fact that I stated very clearly in both my direct and rebuttal 16 

testimony that Qwest’s current proposed rate for design changes is $51.76.  The 17 

design change charge is a charge based on New Mexico’s approved cost to 18 

process changes to an existing order at the request of a customer (such as 19 

Eschelon) associated with a design change, and to provide a new design, 20 

including CFA changes, as well as to process updates to systems and databases 21 

pursuant to that request.  The design change cost study does not include central 22 

office technician time.  Thus, although on page 19 of his rebuttal testimony, Mr. 23 

Denney discusses Mr. Jensen’s deposition testimony regarding the central office 24 

work required for a CFA change, that testimony has no relevance whatsoever with 25 
                                                 

11 Denney Rebuttal, p. 17. 
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respect to the cost of a design change charge. 1 

 And, contrary to Mr. Denney’s assertions, those costs are not recovered in any of 2 

Qwest’s other installation charges and, thus, do not result in double recovery.  3 

This is so because those costs are not triggered unless a CLEC asks Qwest to 4 

interrupt the flow of an order to make a design change, or until an order cannot be 5 

completed on a due date because the CFA information provided for the order is 6 

incorrect.  As I discuss above, regardless of the cause of the design change, Qwest 7 

must interrupt the order flow, correct the information in its systems and reinitiate 8 

the order process so that the order can be completed with the new design or 9 

corrected information.  These steps occur whether or not the initial order was 10 

placed as a basic installation or as a coordinated cut.  And, again, contrary to Mr. 11 

Denney’s assertions on page 17 of his rebuttal testimony, the coordinated 12 

installation that Eschelon pays for does not include costs for the activities 13 

included in the design change charge.  This is so because the cost for a 14 

coordinated installation, just like a basic installation or any of the other types of 15 

installation, is based on the assumption that the order will process through 16 

Qwest’s systems once and through the groups involved in provisioning once, from 17 

beginning to end without interruption.  This is not to say that there are no 18 

assumptions included in the installation costs to address manual handling at 19 

various points in the process due to an order falling out of the systems; however, 20 

those assumptions do not cover situations where the order must be reinitiated and 21 

completed with a different design.  Mr. Denney’s suggestions that these costs are 22 

recovered in some other charge that Eschelon pays are no different from his 23 

incorrect suggestion that the design change charge covers the cost of a “few 24 

minutes of central office technician’s time.”12 25 
                                                 

12 Denney Rebuttal, p. 18. 
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ISSUE 9-51 – APPLICATION OF UDF-IOF TERMINATION RATE ELEMENT 1 

Q. MR. DENNEY ARGUES, ON PAGE 92 OF HIS REBUTTAL 2 

TESTIMONY, THAT QWEST PROPOSES TO CHANGE THE TERMS 3 

RELATED TO APPLICATION OF THIS RATE DESPITE THE FACT 4 

THAT THE RATE HAS NOT CHANGED SINCE IT WAS APPROVED.  5 

PLEASE COMMENT 6 

A. In the case of UDF-IOF terminations, Qwest has consistently applied this rate on 7 

a per-termination basis since it was introduced as a rate element.  In other words, 8 

Qwest has consistently applied terminations at each end of the path plus 9 

additional terminations at each of the intermediate offices on the path between the 10 

A and Z offices, depending on the actual configuration of each intermediate office 11 

and what is needed to deliver dark fiber as ordered by a CLEC to its collocation 12 

space.  Qwest’s proposed language in this arbitration – which Qwest has clarified, 13 

as described by Ms. Stewart – is merely intended to spell out clearly this 14 

consistent application of the termination rate element.  Therefore, Mr. Denney is 15 

incorrect when he suggests that Qwest is proposing to change the application of 16 

the rate, and he is further incorrect to suggest that the rate was not intended to be 17 

applied in this manner. 18 

 19 

Q. MR. DENNEY COMPLAINS THAT QWEST HAS NOT PROVIDED 20 

ESCHELON WITH THE COST STUDIES THAT SUPPORT THIS RATE, 21 

AND THUS THAT HE IS UNABLE TO DETERMINE IF QWEST’S 22 

PROPOSED APPLICATION IS CORRECT.  HOW DO YOU RESPOND? 23 

A. Qwest has maintained throughout this arbitration proceeding that cost issues 24 

should be raised in a separate cost proceeding and has, therefore, generally not put 25 

its cost studies into evidence.  Despite its position on this matter, Qwest has 26 
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provided Eschelon with its available cost support for rate elements that have not 1 

been previously addressed or approved in a cost proceeding by this Commission.  2 

However, for rates that have been approved in fully litigated, contested cost 3 

dockets, Qwest sees no reason to provide support for those rates in this 4 

proceeding.  The only purpose that would be served in making those studies 5 

available to Eschelon is to provide Eschelon an opportunity to re-litigate and 6 

collaterally attack those final rates in the context of its arbitration.  Clearly, that 7 

would be inappropriate given that Eschelon has other avenues available to it if it 8 

wishes to challenge Commission-approved rates.  Furthermore, as Mr. Denney 9 

points out in his discussion of unapproved rates, state commissions have not 10 

always adopted Qwest’s cost studies and models in determining Qwest’s TELRIC 11 

rates.  Therefore, unless Qwest was specifically ordered to make a compliance 12 

filing using its own studies and models, Qwest may not even be in possession of 13 

the underlying cost support for a commission-approved rate.  For example, a 14 

commission staff may have made a compliance run, or may have taken the results 15 

from competing runs to determine a rate.  Thus, it is Qwest’s position that if 16 

Eschelon seeks cost support for Qwest’s commission-approved rates, it should do 17 

so through the state commission or its staff.  Nevertheless, as Mr. Denney notes 18 

on page 92, footnote 240 of his rebuttal testimony, Qwest agreed to provide 19 

Eschelon with a copy of its Termination cost study for the approved New Mexico 20 

rate that Qwest proposes in this proceeding based on Mr. Denney’s assurances 21 

that he only wishes to satisfy himself that the cost for terminations is calculated 22 

on a per termination basis as I have represented. 23 

 24 

Q. DOES QWEST’S APPROVED METHOD OF CALCULATING 25 

TERMINATION COSTS INCORPORATE THE POSSIBILITY THAT 26 

THERE WILL BE MORE THAN ONE TERMINATION PER CENTRAL 27 
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OFFICE, AS MR. DENNEY SUGGESTS ON PAGE 96 OF HIS 1 

REBUTTAL TESTIMONY? 2 

A. No.  Because dark fiber routes are very specific to each CLEC’s needs, it would 3 

be impossible for Qwest to predict the number of terminations that might be 4 

required for any particular route.  This is also why the recurring rate for the dark 5 

fiber itself is calculated on a per-mile basis.  Thus, Qwest’s recurring costs for 6 

UDF-IOF terminations were developed on a per-termination basis, assuming the 7 

average cost to terminate a fiber at a fiber distribution panel (“FDP”).  The 8 

termination costs are calculated per FDP, assuming that the network components 9 

for a single bay are divided by the total terminations per bay.  There are no 10 

assumptions in the study regarding typical dark fiber configurations, or the 11 

number of terminations that might be necessary for any given configuration, 12 

because the study assumes that a charge will apply for each termination based on 13 

the actual configurations required to provide dark fiber to CLECs.  Qwest has 14 

consistently applied the termination rates for all CLECs on a per-termination basis 15 

-- the number of dark fiber terminations required for the specific route requested 16 

by a CLEC.  This application of termination rates is no different from what Qwest 17 

is proposing for terminations in Eschelon’s case.  As I explained above, Qwest is 18 

merely trying to ensure that its description of these rate elements in Eschelon’s 19 

ICA is consistent with the way that Qwest has applied them since they were 20 

approved by state commissions. 21 

 22 

ISSUE NO. 12-67 – EXPEDITES 23 

Q. MR. DENNEY STATES, ON PAGE 117 OF HIS REBUTTAL 24 

TESTIMONY, THAT YOU HAVE NOT EXPLAINED WHAT YOU MEAN 25 

BY THE PHRASE “SUPERIOR SERVICE.”  PLEASE COMMENT. 26 
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A. As Mr. Denney points out in his testimony, the Eighth Circuit found that the Act 1 

does not require Qwest to provide service that is superior to what it provides itself 2 

in connection with providing service to its own retail customers.  As I pointed out 3 

in my rebuttal testimony, the fact that Qwest often provisions circuits for CLECs 4 

in shorter intervals than it does for its own retail customers provides support for 5 

the argument that the further provision of expedites constitutes a superior service.  6 

In other words, because the CLECs are already able to obtain circuits from Qwest 7 

more quickly than Qwest’s own retail customers, without any additional charge, 8 

while Qwest’s retail customers, including other wholesale carriers, must pay an 9 

expedite fee to obtain the same intervals as CLECs, the provision of expedites to 10 

CLECs constitutes superior service. 11 

 12 

 For example, the standard installation interval for a DS-1 for Qwest’s private line 13 

retail customers is 9 days, while in many of Qwest’s states the installation interval 14 

for CLECs for the exact same DS-1 circuit is only 5 days.  In those states, 15 

therefore, in order for a Qwest retail customer to obtain the same 5-day 16 

installation interval as a CLEC, the retail customer must request an expedite at a 17 

charge of $200 per day advanced, or $800 for the same service that a CLEC 18 

receives at no additional cost.  If a CLEC then requests an expedite to have a 19 

circuit installed in an even shorter period of time (for example 3 days), at $200 20 

per day advanced, the CLEC would pay an additional $400 for the service, while 21 

Qwest’s retail customer would pay $1200 to receive the same service.  This 22 

scenario clearly gives the CLEC a competitive advantage over Qwest when 23 

provisioning DS-1 services for its end-user customers, and amounts to service that 24 

is superior to what Qwest provides for its own retail customers. 25 

 26 
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 Even in states where there is no difference in the interval between retail and 1 

wholesale, an expedite gives one competitor an advantage over another 2 

competitor because of that competitor’s ability to go to the head of the line and 3 

have circuits provisioned more quickly than they otherwise would be in the 4 

normal course of business.  This service has a value, above and beyond the cost of 5 

the service, that is recognized throughout the industry, as evidenced by the rates 6 

charged by other ILECs and CLECs for expedites.  For example, in many of the 7 

AT&T states, the expedite charge for a DS-1 circuit is $675, less $50 for each day 8 

the installation date is closer to the standard interval.  In some of the Verizon 9 

states, the expedite charge is a flat $500 one-time fee regardless of the number of 10 

days advanced.  In other Verizon states, the rate varies depending on the number 11 

of days advanced from $647.85 to $1,537.06.  Similarly, there are CLECs whose 12 

charges for expedites also range from $250 to $500.  Thus, just as Qwest believes 13 

that expedites constitute a superior service that should be valued above cost, so 14 

too do other carriers in the industry, including CLECs. 15 

 16 

Q.  ON PAGE 118 OF HIS REBUTTAL TESTIMONY, MR. DENNEY 17 

POINTS OUT THAT QWEST PROVIDES “PREMIUM” MANAGED 18 

CUTS AND “PREMIUM” LABOR WITHOUT CLAIMING THOSE ARE 19 

SUPERIOR.  DO THOSE LABELS HAVE ANY RELEVANCE TO THIS 20 

DISCUSSION? 21 

A. No.  Mr. Denney has taken two rates out of Qwest’s SGAT Exhibit A that are 22 

labeled “premium,” and argues that because Qwest has not claimed that they are 23 

superior services, it must mean that Qwest’s claim with respect to expedites is 24 

wrong.  Mr. Denney’s argument is off base and irrelevant.  The rates to which Mr. 25 

Denney refers are described as “premium” because they are for work performed 26 

on holidays during premium shifts.  In other words, Qwest classifies its bargained-27 
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for labor into many categories, including three categories that reflect 1) an 1 

employee’s regular work hours (i.e., up to 40 hours per week), 2) his or her 2 

overtime hours for work over a 40-hour work week, or in excess of the 3 

employee’s scheduled tour for that particular day, and 3) premium time worked 4 

on holidays or in excess of 49 hours in a week.  These labor classifications are 5 

merely used to determine the hourly rate for time worked and have absolutely 6 

nothing to do with Qwest providing a premium or superior service.  Bringing 7 

these labels into the discussion of expedites only serves to confuse the expedites 8 

issue instead of clarifying it with relevant facts. 9 

 10 

Q. IF QWEST DOES NOT CHARGE ITSELF TO EXPEDITE ORDERS, BUT 11 

ONLY INCURS COST, IS CHARGING ESCHELON A NON-COST-12 

BASED PRICE DISCRIMINATORY? 13 

A. No.  First, in order to accept such an argument, one would have to accept that 14 

Qwest has a Section 251 obligation to provide CLECs with expedited orders.  As 15 

I explained in my rebuttal testimony, the only pricing authority for 16 

interconnection and UNEs that the Act confers upon state commissions is that set 17 

forth in Section 252(c)(2), which directs states to set prices in the exercise of their 18 

Section 252 arbitration authority for interconnection services and UNEs that 19 

ILECs provide under Sections 251(c)(2) and (c)(3).  Section 252(c)(2) provides 20 

specifically that, in exercising their arbitration authority, states shall determine 21 

“the just and reasonable rate for the interconnection of facilities and equipment 22 

for purposes of subsection [251(c)(2)] . . . [and] for network elements for 23 

purposes of subsection [251(c)(3)].”13  As shown by this language, nothing in this 24 

section gives states pricing authority over superior services that an ILEC is not 25 

                                                 
13 47 U.S.C. § 252(d)(1). 
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required to provide, such as expedited orders; instead, the authority that Congress 1 

granted in that section is plainly limited to elements and services that must be 2 

provided under Section 251(c).  Nowhere in Section 251 is there any requirement 3 

for ILECs to provide CLECs with superior service.  Nevertheless, as I have 4 

discussed above, Qwest already provisions such services to the CLECs in shorter 5 

intervals than it provides for its own retail customers.  To conclude that Qwest 6 

must provision services in even shorter intervals, and at cost-based rates, would 7 

place the CLEC’s end-user customers in a superior position to Qwest’s retail 8 

customers. 9 

 Furthermore, when the FCC initially tried to interpret the Section 251(c)(3) 10 

requirement to provide nondiscriminatory access to UNEs as requiring ILECs to 11 

provide superior service, the Eighth Circuit struck down the FCC’s interpretation 12 

as violating the Act.  It is important to note that this particular portion of the 13 

Eighth Circuit’s decision was never disturbed by the United States Supreme 14 

Court.14  In fact, the Florida Commission articulated this point clearly when it 15 

said: 16 
 17 
 It is clear there is no obligation imposed or implied in Rule 51.311(b) that 18 

an incumbent render services to a CLEC superior in quality to those 19 
provided to a retail customer requesting similar services.  So long as rates 20 
are identical for all requesting parties, CLEC and retail alike, parity exists 21 
in the provisioning structure for service expedites, and there is no conflict 22 
with Rule 51.311(b).  We reiterate that current regulations do not compel 23 
an ILEC to provide CLECs with access superior in quality to that supplied 24 
to its own retail customers.15 25 

 Thus, because this Commission’s authority to apply TELRIC pricing is limited to 26 

Section 251 services and elements under the Act, and the service of expediting 27 
                                                 

14 See e.g., Iowa Utilities Board v. AT&T, 120 F.3d 753, 812-813 (8th Cir. 1997), aff’d in part and 
rev’d in part, 525 U.S. 366, 397 (1999).  

15 In re Joint Petition by NewSouth et al., 2005 Fla. PUC LEXIS 634 *150, Order No. PSC-05-
0975-FOF-TP (Fla. PSC Oct. 11, 2005).  (Emphasis added.) 
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orders is a superior service not required by Section 251, it would not be 1 

appropriate for the Commission to determine a TELRIC-based price for the 2 

Expedited Order charge. 3 

 Second, to interpret Qwest’s charging of a non-cost-based price as discriminatory, 4 

one would have to conclude that Qwest is obligated in all cases to charge CLECs 5 

only its own costs.  If that were the case, the FCC would have established a 6 

costing methodology for UNEs based on Qwest’s actual cost for its embedded 7 

network.  It did not.  Instead, the FCC established a methodology (TELRIC) that 8 

requires Qwest to determine the average cost of various network elements based 9 

on a hypothetical, forward-looking network.  If Qwest’s actual costs based on its 10 

embedded network were the appropriate standard under the FCC’s rules, Qwest 11 

would be charging CLECs much higher rates for many unbundled network 12 

elements that it instead provides at forward-looking TELRIC rates, which are well 13 

below the costs that Qwest actually incurs.  Nevertheless, as I have explained 14 

above, TELRIC is not the appropriate pricing method to apply in the case of 15 

expedites.  Alternatively, to accept Mr. Denney’s discrimination argument, one 16 

would have to assume that Qwest is obligated to charge CLECs only amounts it 17 

imputes to itself for services it provides to the CLECs.  Again, this is not a proper 18 

interpretation of the FCC’s nondiscrimination requirement. 19 

 McLeod tried to prevail on similar argument in its DC Power Complaint cases in 20 

several of Qwest’s states, however, as the Washington Commission found in its 21 

proceeding: 22 

We have long held that a utility may charge different rates for the same 23 
service if it is reasonable to do so.  In this case, Qwest does not 24 
“collocate” equipment, hence its imputed rates for DC power may 25 
reasonably differ from the rates it charges CLECs under negotiated 26 
interconnection agreements.  Moreover, Qwest provided evidence that it 27 
does not assign power costs to itself solely on a measured basis, but rather 28 
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that it takes into account the total costs for power plant which do not vary 1 
with usage.  The fact that Qwest does not impute to itself the same costs 2 
for DC power that it charges McLeod does not of itself constitute 3 
improper discrimination.”16   4 

 The fact is that regardless of Qwest’s own costs to provide expedites for its retail 5 

customers, Qwest has determined a rate based on the value of an expedite that it 6 

has already established for purposes of charging its own customers.  By charging 7 

that same amount to Eschelon, an amount that Eschelon can pass along to its retail 8 

customers, Eschelon’s end-user customers are placed in a better position than 9 

Qwest’s end-user customers when an expedite is requested because of their 10 

already shortened installation interval. 11 

 12 

Q. IS ESCHELON’S PROPOSED CHARGE OF $100 PER EXPEDITE A 13 

COST-BASED CHARGE? 14 

A. No.  The $100 per expedite fee proposed by Eschelon is a flat, per order charge.  15 

As Mr. Denney admits on page 120 of his rebuttal testimony, it is not based on 16 

any analysis of Qwest’s costs to perform an expedite and is, in fact, below the 17 

minimum floor established in Qwest’s TSLRIC study for the activities necessary 18 

to complete an expedite.  Nor is Eschelon’s proposed expedite fee based on any 19 

analysis of the value associated with Eschelon’s ability to leapfrog ahead of its 20 

competitors’ orders that are already in queue. 21 

 22 

Q. ESCHELON HAS ARGUED IN OTHER JURISDICTIONS THAT 23 

QWEST’S DUE DATE CHANGE CHARGE SUPPORTS ESCHELON’S 24 

LOWER PROPOSAL FOR AN EXPEDITE CHARGE.  PLEASE 25 

COMMENT. 26 

                                                 
16 Washington Final Order, p. 7, ¶ 24. 
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A. A careful reading of the definition of the Due Date Change charge will show the 1 

fallacy of comparing it with the Expedite charge proposed by Qwest.  The Due 2 

Date Change charge applies in instances when a CLEC wants to change the due 3 

date to a later date, after the technician has been assigned or dispatched on the 4 

original due date.  In the case of an Expedite charge, however, the charge is based 5 

on the value to the customer of being able to go to the head of the line and have 6 

its order worked ahead of orders that are already in queue.  As I explained in my 7 

rebuttal testimony, the basis for this service is that there is value to the CLEC to 8 

have the ability to leapfrog ahead of other customers.  In the case of a Due Date 9 

Change, the CLEC is not asking to move its date ahead of everyone else; rather, it 10 

has missed the original due date, and Qwest is simply trying to recoup its cost for 11 

having to dispatch a technician again to complete the work at a later time. 12 

 13 

Q. HOW IS A VALUE-BASED CHARGE, SUCH AS AN EXPEDITE, 14 

DETERMINED? 15 

A. As I explained in my rebuttal testimony, Qwest’s expedite charge is not based on 16 

cost, although Qwest certainly does incur costs to process a request for an 17 

expedited order.  For these orders, Qwest must invest time and resources to work 18 

the order into an existing provisioning schedule, coordinate activities among the 19 

several Qwest departments that are involved in the installation process, and 20 

communicate with the customer regarding the status of the order.  However, the 21 

value of an expedited order is the intangible benefit of a superior service provided 22 

to the customer by Qwest (i.e., the ability to go to the head of the line and 23 

leapfrog over the other customers whose orders are already in queue).  As I’ve 24 

explained previously, if Qwest did not charge its customers for the value they 25 

receive in going to the head of the line, those customers would receive an unfair 26 

advantage over other customers.  Therefore, by making expedites available to all 27 
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of its customers for a fee, every customer has the same ability as every other 1 

customer to decide for itself how important it is to obtain expedited orders.  As 2 

the Minnesota Commission acknowledged, “the cost Qwest bears to expedite an 3 

order may vary depending on the number of expedite requests Qwest receives, 4 

and the number of requests Qwest receives may vary with the cost [to the CLEC] 5 

to expedite an order.”17  Obviously, it would be impossible for Qwest to expedite 6 

every order; thus, Qwest sets a price for obtaining superior service that guarantees 7 

that only those customers for whom the priority to expedite an order is very high 8 

will request the service. 9 

 10 

Q. HAVE YOU PROVIDED AN EXAMPLE BASED ON COMMON 11 

EXPERIENCE THAT COULD HELP EXPLAIN THIS CONCEPT? 12 

A. Yes.  In my rebuttal testimony, I explained that the price that concert-goers pay 13 

for tickets provides a good analogy to the situation presented in the case of 14 

expedites.  Concert-goers pay a premium for seats that are up front and closer to 15 

the stage than they do for seats that are in the back and farther away from the 16 

stage.  And while it does not cost any more to produce a show for the people in 17 

the front row than it does to produce a show for the people in the last row, it is not 18 

unusual for the people in the front row to pay a ticket price that is two or three or 19 

more times higher than the price for back-row tickets.  The reason some concert-20 

goers are willing to pay the higher price is because they perceive enough value in 21 

being close to the stage to make it worth paying the premium fee.  Other concert-22 

goers are willing to sit farther away to pay a lower price. 23 

 24 

                                                 
17 In the Matter of the Petition of Eschelon Telecom, Inc. for Arbitration of an Interconnection 

Agreement with Qwest Corporation Pursuant to 47 U.S.C. §252(b), Docket No. P5340, 421/IC-06-768, 
Order Resolving Arbitration Issues, Requiring Filed Interconnection Agreement, Opening Investigations 
and Referring Issue to Contested Case Proceeding (rel. March 30, 2007), p. 18. 
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 The same is true of expedite charges; some customers, including CLECs, are 1 

willing to pay a premium in order to receive what they perceive to be the superior 2 

service of shortening their installation interval and moving to the head of the line.  3 

Other CLECs are satisfied to accept the standard installation interval and forego 4 

paying the additional fee.  Each CLEC makes the choice to pay or not pay the fee 5 

on the basis of the perceived value to their business to expedite orders.  This is no 6 

different than the decision process that Qwest’s retail and other wholesale 7 

customers go through when they determine whether or not to pay the $200 per 8 

day fee to expedite their installation orders. 9 

 10 

ISSUE NO. 22-90 (B)-(AE) – UNAPPROVED RATES 11 

Q. MR. DENNEY STATES, ON PAGE 150 OF HIS REBUTTAL 12 

TESTIMONY, THAT HE DISAGREES WITH SEVERAL STATEMENTS 13 

FROM YOUR DIRECT TESTIMONY THAT INTRODUCE THE 14 

DISPUTED ISSUE INVOLVING UNAPPROVED RATES.  PLEASE 15 

COMMENT. 16 

A. Mr. Denney takes issue with my statement that many commissions made TELRIC 17 

decisions in their initial cost dockets on the basis that they believed it was their 18 

public duty to “jump start” competition.  He says that my claim leaves the 19 

impression that in early cases, some commissions low-balled TELRIC rates.  He 20 

goes on to say that he has been involved in many cost dockets where commissions 21 

set TELRIC rates, and they were not policy driven.  I too have been extensively 22 

involved in cost dockets in many of Qwest’s states, and my experience leads me 23 

to a different conclusion. 24 

 The reason that I put quotation marks around the phrase “jump start” in my 25 

testimony is that I was involved in a cost docket in Arizona in which then-26 
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Commissioner Marc Spitzer used those exact words in his opening statement to 1 

describe what he viewed as the Commission’s role in setting Qwest’s TELRIC 2 

rates.  Furthermore, Qwest’s TELRIC rates often vary widely from one state to 3 

another, and I can only conclude that these variations are explained, in part, by the 4 

fact that some state commissions appear to have been influenced by something 5 

other than pure economic theory and cost analysis. 6 

 For example, Qwest’s nonrecurring rates for the basic installation of an unbundled 7 

analog loop in its states range from a low of $2.38 ($4.33, including disconnect) 8 

in Minnesota, to a high of $104.73 in Wyoming.  These differences simply cannot 9 

be explained by differences in either geography or density between these two 10 

states, especially because nonrecurring rates are not driven by such differences.  11 

The processes for provisioning loops in Qwest’s 14-state region are identical and 12 

are processed in regional centers.  For example, the Qwest CLEC Coordination 13 

Center in Omaha, Nebraska is a center that houses the employees who test circuits 14 

as part of the provisioning process for all CLECs in all 14 states.  The cost to 15 

Qwest for the work performed by these employees is the same whether they are 16 

testing a circuit in Minnesota or Wyoming.  Furthermore, the methods, practices 17 

and procedures under which the technicians in each of these states operate are 18 

identical.  Nevertheless, the Commissions in Minnesota and Wyoming reached 19 

very different results in determining the costs and setting the TELRIC rates for 20 

basic installations.  My contention is that such disparate results are driven by 21 

factors other than pure economic costing principles. 22 

 23 

Q. ON PAGE 153 OF HIS REBUTTAL TESTIMONY, MR. DENNEY STATES 24 

THAT QWEST’S PROPOSAL TO USE RATES FROM THE NEW 25 

MEXICO COST DOCKET VALIDATES THE APPROACH THAT 26 
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ESCHELON HAS TAKEN IN DEVELOPING ITS INTERIM RATES.  IS 1 

THIS ASSERTION CORRECT? 2 

A. No.  There is a fundamental and critical difference in the approaches that Qwest 3 

and Eschelon have taken in proposing interim rates.  Qwest’s approach 4 

emphasizes the need for consistency in the methodology that the Commission 5 

uses to set the interim rates.  By proposing that the Commission base all of the 6 

rates on those ordered by the New Mexico Commission in the cost docket held in 7 

that state, Qwest is advocating rates that are based on the same or similar 8 

methodologies, inputs, and assumptions.  Significantly, Qwest is not proposing 9 

selective use of the New Mexico rates by, for example, suggesting that the 10 

Commission use some rates but not others.  Instead, Qwest is proposing that the 11 

Commission use all of the New Mexico-approved rates that match the rate 12 

elements at issue in this proceeding, including in some instances, rates that Qwest 13 

believes are too low.  For the sake of consistency in methodology, Qwest is 14 

willing to live with all of the relevant rates from New Mexico, including rates that 15 

it believes are too low. 16 

 By contrast, however, Eschelon has set aside any concerns about consistency and 17 

has instead used at least nine different methodologies to come up with the rates it 18 

is proposing.  Under Eschelon’s approach, the methodology employed to develop 19 

a rate often is driven by the desired result.  If one methodology produces a rate 20 

that is too high for its liking, Eschelon sometimes discards that methodology in 21 

favor of another one that produces a lower rate.  This unprincipled approach 22 

underlies many of the interim rates that Eschelon is proposing. 23 

Q. YOU STATE THAT IN CONTRAST TO QWEST’S USE OF A SINGLE 24 

METHODOLOGY, ESCHELON USES AT LEAST NINE DIFFERENT 25 

METHODOLOGIES TO ACHIEVE THE RESULTS IT DESIRES.  WHAT 26 
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METHODOLOGIES DOES ESCHELON EMPLOY? 1 

A. At pages 271-273 of his direct testimony, Mr. Denney describes the multiple 2 

methodologies underlying Eschelon’s rate proposals: 3 

• For some rates, Eschelon “[a]veraged rates approved by state Commissions in 4 

other large Qwest states in which Eschelon operates.”   5 

• For other rates, Eschelon averaged approved rates from other states “with Qwest 6 

proposed rates in other states.”   7 

•  In some cases, Eschelon used rates from the “Eschelon/Qwest historical ICA.”  8 

•  In other cases, Eschelon adopted rates set forth in Qwest’s Statement of 9 

Generally Available Terms and Conditions (“SGAT”). 10 

• For some rates, Eschelon picked rates from Qwest’s “Negotiations Template.” 11 

•  For other rates, Eschelon bases its proposal on “Qwest cost support for rates 12 

across the states.” 13 

• In some instances, Eschelon adopted “Qwest proposed rates in other states.”   14 

• Some rates also reflect largely unexplained 50% reductions in the rates proposed 15 

by Qwest; and  16 

• Other rates proposed by Eschelon are based upon purported “corrections” to 17 

Qwest’s studies “to reflect Commission cost decisions.”   18 

Q. IS THERE EVIDENCE DEMONSTRATING THAT ESCHELON’S USE 19 

OF THESE DIFFERENT METHODOLOGIES FOR DEVELOPING 20 

RATES IS RESULT-ORIENTED AND INTENDED TO PRODUCE THE 21 

LOWEST POSSIBLE RATES IN MANY INSTANCES? 22 

A. Yes.  There are multiple examples of Eschelon choosing a specific methodology 23 

because it produces a lower rate than the other methodologies that Eschelon 24 

employs. 25 
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 For example, the first rate in Mr. Denney’s table on page 282 of his direct 1 

testimony (Eschelon/9) shows that Eschelon’s proposed nonrecurring cost for the 2 

section 8.1.1.2 Cable Augment Quote Preparation Fee is $700, based on an 3 

“Average of Approved Rates from other states.”  First, it is important to note that 4 

Mr. Denney’s “averaged” rate is not an average of all of the approved rates from 5 

other states in Qwest’s region, but only two of the states in which Eschelon 6 

operates (Arizona and Colorado).  While Mr. Denney presumably feels justified 7 

in picking only those states’ rates to average, a true average would have taken into 8 

consideration the commission decisions in all of Qwest’s states.  If he had 9 

averaged all of Qwest’s commission-approved rates (including Arizona, 10 

Colorado, Idaho, Minnesota, Montana, North Dakota and Wyoming), Mr. Denney 11 

would have calculated an average rate for Cable Augment Quote Preparation Fee 12 

of $1,170.95.  In addition, if Mr. Denney had used the rate for section 8.1.1.2 13 

from the existing Qwest-Eschelon ICA, he would have proposed a rate of 14 

$2,317.19.  If he had used the rate from the negotiations template, he would have 15 

proposed a rate of $1,608.58.  As noted above, Mr. Denney used both of these 16 

methodologies to select rates for other elements, but he did not use them for this 17 

element when they produced a higher rate than Eschelon is proposing.  Based on 18 

Qwest’s consistent proposal to use the lower of the New Mexico-approved rate or 19 

the Oregon rate adjusted to reflect the New Mexico Commission’s decision, 20 

Qwest proposed a rate for section 8.1.1.2 of $1,126.01. 21 

 Not surprisingly, Mr. Denney apparently abandoned the averaging methodology 22 

when he could find a lower rate using one of the other methodologies mentioned 23 

above.  For example, in the case of the Quote Preparation Fee (“QPF”) for Virtual 24 

Collocation (section 8.2.1.1), if Mr. Denney had averaged the approved rates – 25 

either for the five other states in which Eschelon operates (including the Utah rate 26 
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of zero), or all 12 of Qwest’s states with approved rates, he would have calculated 1 

average rates of $2,402.46 and $2,902.73, respectively.  Instead, Mr. Denney 2 

chose to use the rate for the existing Qwest-Eschelon ICA, which resulted in a 3 

lower proposed rate of $2,317.19.  Note that this is the same rate that he chose not 4 

to use in the above example.  Qwest, on the other hand, proposes a rate for section 5 

8.2.1.1 of $929.45, consistent with its proposal to use the lower of the New 6 

Mexico-approved rate or the adjusted Oregon rate.  Qwest stands by this 7 

methodology despite the fact that the New Mexico rate is the lowest in the Qwest 8 

region, with the exception of the aberrational zero rate in Utah. 9 

 In a slight deviation from his averaging methodology, Mr. Denney also included 10 

not only the approved rates from select states, but also Qwest’s proposed but 11 

unapproved rated from other states.  For example, in the case of section 9.7.4.1.4 12 

UDF-IOF Single Stand Termination, per Stand/Office, he proposed a recurring 13 

rate of $4.01 based on this modified averaging methodology.  If Mr. Denney had 14 

averaged all of Qwest’s approved and unapproved rates for section 9.7.4.1.4 15 

terminations, the result would have been higher at $4.16.  Furthermore, if he had 16 

averaged just the approved and unapproved rates from the states in which 17 

Eschelon operates, including Oregon, the result would have been a proposed rate 18 

of $4.19.  Finally, if Mr. Denney had chosen to use the rate from the existing 19 

Qwest-Eschelon ICA, he would have proposed a rate of $5.54.  Instead, he chose 20 

to average only the approved and unapproved rates for Arizona, Colorado, Utah 21 

and Washington.  Using its consistently applied methodology, Qwest proposes a 22 

rate for section 9.7.4.1.4 of $4.35. 23 

 These are just a few examples of the pains that Mr. Denney apparently went 24 

through to ensure that many of the rates he proposed as interim on behalf of 25 

Eschelon were based on the lowest rates he could find and not on the application 26 



Qwest/44 
Million/32 

of a single, consistent methodology that produces rates that are both desirable and 1 

undesirable. 2 

Q. ARE YOU PROVIDING MATERIALS THAT DISCLOSE THE 3 

ASSUMPTIONS AND METHODOLOGIES THAT THE NEW MEXICO 4 

COMMISSION USED TO SET THE INTERIM RATES QWEST IS 5 

PROPOSING? 6 

A. Yes.  Attached hereto as Exhibits Qwest/46, Qwest/47, and Qwest/48 are copies 7 

of the following orders from the New Mexico wholesale cost docket that resulted 8 

in the rates Qwest is proposing: 9 

 10 
In the Matter of the Consideration of Costing and Pricing Rules for OSS, 11 
Collocation, Shared Transport, Non-Recurring Charges, Spot Frames, 12 
Combination of Network Elements and Switching, New Mexico Public 13 
Regulation Commission, Utility Case No. 3495, Phase B, Recommended 14 
Decision of the Hearing Examiner, February 13, 2004 (“Recommended 15 
Decision”). 16 
 17 
In the Matter of the Consideration of Costing and Pricing Rules for OSS, 18 
Collocation, Shared Transport, Non-Recurring Charges, Spot Frames, 19 
Combination of Network Elements and Switching, New Mexico Public 20 
Regulation Commission, Utility Case No. 3495, Phase B, Order on 21 
Recommended Decision, August 31, 2004 (“Order on Recommended 22 
Decision”). 23 
 24 
In the Matter of the Consideration of Costing and Pricing Rules for OSS, 25 
Collocation, Shared Transport, Non-Recurring Charges, Spot Frames, 26 
Combination of Network Elements and Switching, New Mexico Public 27 
Regulation Commission, Utility Case No. 3495, Phase B, Final Phase B 28 
Order, May 24, 2005 (“Final Order”). 29 

Q. IN ADDRESSING THE NEW MEXICO RATES QWEST IS PROPOSING, 30 

MR. DENNEY ASSERTS, ON PAGE 150 OF HIS REBUTTAL 31 

TESTIMONY, THAT QWEST’S PROPOSAL WOULD RESULT IN 32 

“DRAMATIC RATE INCREASES” AND DOES NOT CONSTITUTE A 33 

COMPROMISE?  IS THIS ASSERTION ACCURATE? 34 
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A. No.  In fact, Mr. Denney contradicts this assertion only a few pages later (on page 1 

157) when he acknowledges that 20% of the rates that Qwest is proposing are 2 

equal to or lower than the rates that Eschelon itself is proposing, and that another 3 

17% of Qwest’s proposed rates “are within five percent” of Eschelon’s proposed 4 

rates.  Mr. Denney goes on to state that Qwest’s proposed rates are, on average, 5 

36% greater than Eschelon’s so-called “compromise proposal.”18  However, as I 6 

discuss above, Eschelon’s “compromise proposal” is, in reality, a mishmash of the 7 

lowest possible rates that Eschelon has hand-picked from multiple sources, based 8 

on multiple contrasting methodologies.  It should not be surprising, therefore, that 9 

the New Mexico rates that Qwest is proposing tend, on average, to be higher than 10 

the rates that Eschelon cherry-picked from many different sources through this 11 

results-driven, biased process.  Unlike Eschelon, the New Mexico Commission 12 

was not guided by the goal of determining the lowest possible rates; instead, its 13 

stated goal was to base rates on application of the FCC’s TELRIC pricing 14 

principles.   15 

 Moreover, Mr. Denney’s use of the 36% figure is misleading, since that figure is 16 

nothing more than a “simple average” of the percentages by which Qwest’s 17 

proposed New Mexico rates exceed Eschelon’s rate proposals.  As Mr. Denney 18 

acknowledges, the 36% figure “does not take into account the level of each 19 

rate.”19  The effect of focusing on percentages instead of rate levels is that 20 

relatively small differences between rates, that both parties agree should be low 21 

(e.g., $1.00 vs. $1.50), produce large percentage differences (e.g., 50%) even 22 

though the financial significance of the difference in the parties’ proposals is 23 

minimal (e.g., a rate difference of $0.50). 24 

                                                 
18 Denney Rebuttal, p. 156. 
19 Id. 
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Q. MR. DENNEY HAS ACCUSED QWEST OF DOING LITTLE MORE 1 

THAT PRESENTING ITS “WISH LIST” OF INTERIM RATES?  DO THE 2 

NEW MEXICO RATES THAT QWEST IS PROPOSING COMPRISE AN 3 

UNCOMPROMISING “WISH LIST,” AS MR. DENNEY ASSERTS? 4 

A. No.  Mr. Denney has disregarded my testimony in which I explain that most of 5 

the New Mexico rates that Qwest is proposing are lower, and sometimes 6 

substantially lower, than the rates that Qwest proposed in the New Mexico cost 7 

docket.  The New Mexico Commission made several changes to Qwest’s rate 8 

proposals that resulted in rates that were generally 20% to 30% lower than 9 

Qwest’s original proposals.  For example, as I discuss in my direct testimony, the 10 

New Mexico Commission adopted nonrecurring rates that reduced all of Qwest’s 11 

proposed rates by 30% across the board.  Although Qwest did not agree with this 12 

decision by New Mexico’s Commission, it is nonetheless proposing the New 13 

Mexico rates in the interest of compromise, and to avoid the necessity of 14 

presenting and litigating cost studies for rates that will be in place only on an 15 

interim basis.  Furthermore, when adjusting the Oregon unapproved rates, in cases 16 

where there was no approved New Mexico rate, I made the same 30% reduction 17 

that the New Mexico Commission made in its cost docket order.  If Qwest had 18 

intended to present an uncompromising “wish list,” it would not be advocating 19 

rates that a state commission has already lowered through changes that Qwest 20 

disputed. 21 

Q. IN CONNECTION WITH MR. DENNEY’S “WISH LIST” 22 

CHARACTERIZATION, HOW DO THE NEW MEXICO RATES 23 

COMPARE TO THE RATES THAT QWEST PROPOSED IN THE 24 

RECENTLY TERMINATED OREGON COST PROCEEDING, DOCKET 25 

UM 1025? 26 
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A. In most instances, the New Mexico rates that Qwest is proposing are lower – and 1 

often substantially lower – than the rates that Qwest proposed in docket UM 1025.  2 

These differences arise from the changes to Qwest’s rate proposals that the New 3 

Mexico Commission ordered, including the 30% across-the-board reduction to 4 

Qwest’s proposals for nonrecurring rates.  Again, if Qwest were submitting a 5 

“wish list” of rates instead of making a serious attempt at compromise, it would 6 

not be proposing rates that, taken as a whole, are significantly lower than those it 7 

advocated in docket UM 1025. 8 

Q. MR. DENNEY ALSO ARGUES, ON PAGES 153-154 OF HIS REBUTTAL 9 

TESTIMONY, THAT NEW MEXICO “LIKELY” HAS A DIFFERENT 10 

COST STRUCTURE THAN OREGON, AND THAT IT IS THEREFORE 11 

INAPPROPRIATE TO USE NEW MEXICO RATES.  IS THERE ANY 12 

MERIT TO THIS CRITICISM OF QWEST’S PROPOSAL? 13 

A. No.  Mr. Denney begins with the premise that unlike Oregon, New Mexico is “a 14 

small, relatively rural state” and therefore “likely” has a different cost structure 15 

than Oregon.  This assertion, which Mr. Denney fails to support with any data or 16 

statistics, fails to recognize that New Mexico and Oregon are among the 17 

geographically largest states in the country and are similar in size.  According to 18 

Bureau of Census data, New Mexico is the sixth largest state, geographically, 19 

with 121,355 square miles of land.  And, Oregon is the ninth largest state, 20 

geographically, with 95,996 square miles of land.20  While Oregon has a higher 21 

population density, both states have large geographic areas that are rural and 22 

undeveloped. 23 

                                                 
20 http://factfinder.census.gov/servlet/GCTTable?_bm=y&-geo_id=&-

ds_name=DEC_2000_SF1_U&-_lang=en&-mt_name=DEC_2000_SF1_U_GCTPH1_US9&-format=US-
9|US-9S&-CONTEXT=gct 
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 More important, Mr. Denney fails to recognize that for most of the rate elements 1 

at issue in this proceeding, there is no meaningful correlation between the cost of 2 

the element or service and the geography or line density of a state.  Thus, the 3 

effort that Mr. Denney goes through, on page 154 of his rebuttal testimony, to 4 

present the table that shows loop rates (which are affected by line counts and 5 

density) has no bearing on the unapproved rate elements that are the subject of his 6 

discussion.  A significant majority of the rate elements involve nonrecurring 7 

activities and collocation services that are provided primarily within a central 8 

office and, thus, are unaffected by a state’s geography or line density.  And, as I 9 

discussed above, the activities that are necessary to provision UNEs, as well as 10 

the operational centers that process them, are either common to all 14 states or, in 11 

the case of technicians, are based on common practices and procedures.  12 

Furthermore, for the few recurring elements that are being addressed in this 13 

proceeding, the difference in line counts, loop rates, density and, especially, 14 

CLEC market share, have nothing to do with Qwest’s costs for those elements.  15 

Accordingly, even if Mr. Denney were correct in attempting to contrast the 16 

geographies of New Mexico and Oregon, his comparison would have no 17 

relevance to any of the rate elements at issue here. 18 

Q. IN HIS ATTEMPT TO DISTINGUISH THE “COST STRUCTURE” IN 19 

NEW MEXICO FROM THAT IN OREGON, MR. DENNEY STATES, ON 20 

PAGES 153-154 OF HIS REBUTTAL TESTIMONY, THAT THERE ARE 21 

SIGNIFICANT DIFFERENCES BETWEEN THE TWO STATES WITH 22 

RESPECT TO RATES FOR THE UNBUNDLED LOOP, THE NUMBER 23 

OF WIRE CENTERS, THE NUMBER OF ACCESS LINES, AND LINE 24 

DENSITY.  DO THESE DIFFERENCES HAVE ANY BEARING ON THE 25 

RATE ELEMENTS AT ISSUE IN THIS PROCEEDING? 26 
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A. No.  Again, because most of the rate elements in dispute involve nonrecurring 1 

activities and services provided within a central office, loop rates, numbers of 2 

wire centers, numbers of access lines, and line density do not affect the costs that 3 

Qwest incurs or, in turn, the rates that should be established to ensure recovery of 4 

those costs.  Mr. Denney’s analysis might have been relevant if the parties were 5 

disputing rates for the unbundled loop or other loop-related unbundled network 6 

elements (since the costs and rates for loop UNEs may be affected by the factors 7 

Mr. Denney lists), however, these UNE rates are not in dispute and, therefore, Mr. 8 

Denney’s analysis is nothing more than a diversion. 9 

Q. MR. DENNEY ASSERTS, ON PAGE 154 OF HIS REBUTTAL 10 

TESTIMONY, THAT QWEST’S RELIANCE ON RATES FROM NEW 11 

MEXICO CONFLICTS WITH YOUR TESTIMONY IN OTHER 12 

PROCEEDINGS IN WHICH YOU CRITICIZED HIM FOR AVERAGING 13 

RATES IN QWEST’S REGION BASED ON AN INSUFFICIENT NUMBER 14 

OF STATES.  HOW DO YOU RESPOND? 15 

A. Mr. Denney is correct in stating that I have criticized him in the past, as I do again 16 

in this proceeding, for developing “average” rate proposals by including some 17 

states and selectively excluding others that would have increased the averages.  18 

The fundamental point of this criticism is that Mr. Denney excluded some states 19 

as part of a results-driven effort to produce low averages for his rate proposals.  It 20 

is the same criticism that I have made in this case relating to Mr. Denney’s 21 

selective use of multiple rate methodologies to produce the lowest possible rates.  22 

My concern is grounded in the lack of consistency in Mr. Denney’s 23 

methodologies, whether it was his decision to selectively exclude some states 24 

from his averages, or his decision to select one of many rate methodologies based 25 

upon his desired result.   26 
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 There is no conflict between my criticism of Mr. Denney’s inconsistency in 1 

including some states in his averaging and excluding others and Qwest’s proposal 2 

in this case to use rates from one state as the basis for interim rates.  To the 3 

contrary, Qwest’s proposal ensures consistency, as I am supporting the use of all 4 

of the relevant New Mexico rates, regardless of the amount of the rates.  The only 5 

exceptions are that if Qwest’s Oregon cost study produces a lower rate than the 6 

comparable New Mexico rate, or if there is no New Mexico-approved rate for an 7 

element, Qwest is supporting use of the lower Oregon rate or is adjusting the 8 

Oregon rate to reflect the reductions made by the New Mexico Commission.  9 

Unlike Mr. Denney’s approach here and in other states, Qwest’s approach is not 10 

results-driven. 11 

 Indeed, I deliberately chose to use the rates from a single state for Qwest’s 12 

proposal, in part, to avoid the inherently unfair and distorted rate scheme that 13 

results from selective averaging and selective use of different rate-setting 14 

methodologies.  Furthermore, as explained in my direct testimony, I chose New 15 

Mexico because its rate structure closely matched the rate structure proposed most 16 

recently in Oregon and in Qwest’s other states, it had approved rates for most of 17 

the elements at issue, and it had rates that were more recently reviewed than in 18 

most of Qwest’s other states.  The fact is that I could have chosen Wyoming’s 19 

rates as the basis for Qwest’s interim rate proposal for the same reasons.  20 

Wyoming’s rate structure represents the most current structure for all of Qwest’s 21 

rates, and its rates are the most recently reviewed and approved rates in Qwest’s 22 

region.  However, unlike the New Mexico Commission, after its review of 23 

Qwest’s cost studies and models in the 2004/2005 Wyoming cost docket, the 24 

Wyoming Commission accepted all of Qwest’s recurring and nonrecurring rates 25 

without adjustment.  Of course, the result of its decision is that the rates in 26 
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Wyoming are, for the most part, the same or even higher than the rates initially 1 

proposed by Qwest for this arbitration in Oregon.  And, although the Wyoming 2 

cost docket was a contested case with testimony from the Office of Consumer 3 

Counsel and included review of cost studies by the Wyoming Commission Staff, 4 

there was no participation by CLECs or other third parties in the case.  Therefore, 5 

I chose instead to use the New Mexico-approved rates and methodology, which 6 

represent a genuine effort on Qwest’s part to propose a compromise on interim 7 

rates in Oregon. 8 

Q. IN RESPONSE TO YOUR TESTIMONY THAT QWEST USED AN 9 

OREGON RATE IF QWEST’S OREGON COST STUDY PRODUCED A 10 

RATE LOWER THAN THE COMPARABLE NEW MEXICO RATE, MR. 11 

DENNEY STATES, ON PAGE 156 OF HIS REBUTTAL TESTIMONY, 12 

THAT QWEST HAS USED A HIGHER OREGON RATE FOR FIBER 13 

ENTRANCE FACILITES.  HOW DO YOU RESPOND? 14 

A. Mr. Denney is correct that in the case of element 8.12.4, Fiber Entrance Facility, I 15 

have used the Oregon rate.  However, the Oregon rate that I have proposed is the 16 

lower of the two Qwest rates that could have been proposed in this case, and Mr. 17 

Denney may be confused because he does not understand the application of the 18 

rate for this element.  The way this element is calculated is to use the Standard 19 

Shared Entrance Facility rate, which is developed on a per fiber-strand basis.  20 

That per-strand rate must be multiplied by the minimum of 12 fiber strands 21 

required for the Fiber Entrance Facility.  The New Mexico per fiber rate for a 22 

Standard Shared entrance facility (element 8.1.2.1) is $656.44, and, when 23 

multiplied by 12, results in a per cable rate for the section 8.12.4, Fiber Entrance 24 

Facility of $7,877.28.  In contrast, Qwest’s proposed Oregon rate for a Standard 25 

Shared entrance facility (element 8.1.2.2) is $613.33, and, when multiplied by 12, 26 
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results in a per-cable rate for the section 8.12.4, Fiber Entrance Facility of 1 

$7,359.96, which is clearly lower than New Mexico’s approved rate. 2 

Q. ON PAGE 157 OF HIS REBUTTAL TESTIMONY, MR. DENNEY 3 

EXPRESSES SURPRISE THAT QWEST DID NOT CLOSE OUT THE 4 

RATE ISSUES FOR THE RATES IT PROPOSED THAT ARE LESS 5 

THAN OR EQUAL TO ESCHELON’S PROPOSAL.  PLEASE 6 

COMMENT. 7 

A. The reason that Qwest did not negotiate or close out the rate issues mentioned by 8 

Mr. Denney is that its proposal for interim rates was intended as an alternative 9 

that the Oregon Commission could use to determine interim rates without having 10 

to conduct a complete cost case.  Qwest’s proposal was not intended as a 11 

negotiation position with Eschelon.  Had Qwest approached Eschelon to close out 12 

the issues for which it is proposing rates that are less than or equal to Eschelon’s 13 

proposal, Qwest would have effectively conceded lower rates for those elements 14 

but would still be in disagreement with Eschelon over the remaining rates.  While 15 

Eschelon may have been willing to close out the 37% of Qwest’s proposed rates 16 

that are either lower than Eschelon’s proposed rates or no more than five percent 17 

higher than them, that would have left 63% of rates still to be decided.  There 18 

would be no point in Qwest conceding the lower rates unless Eschelon was 19 

willing to make concessions too.  However, Mr. Denney made it clear in his 20 

testimony that Eschelon does not believe that it should be required to pay rates 21 

higher than are currently in its existing ICA absent this Commission conducting a 22 

cost case.  This is simply another example of Eschelon picking and choosing only 23 

the lowest possible rates.  Therefore, consistent with its position on how to deal 24 

with unapproved rates, once again, Qwest is proposing that by accepting its entire 25 

package of rates put forth for this issue, this Commission will be able to adopt 26 
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interim rates that are based on a fully litigated cost case, determine rates that 1 

represent a compromise on the part of both parties, and address the complex cost 2 

issues inherent in a TELRIC case in a later proceeding designed for that purpose. 3 

 4 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 5 

A. Yes, it does. 6 
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