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2Q�'HFHPEHU��������� ,�LVVXHG�D�UXOLQJ�LQ�WKLV�GRFNHW�GHQ\LQJ�D�3*(�PRWLRQ�WR�VWULNH�
FHUWDLQ�SRUWLRQV�RI�0DGUDV�39���//&¶V��0DGUDV�6RODU��WHVWLPRQ\�DQG�H[KLELWV�ILOHG�RQ�
1RYHPEHU���������� 7KDW UXOLQJ�DOVR�FODULILHG�WKH�VFRSH�RI�WKH�FRPSODLQW��DQG�JUDQWHG�DQ�
XQRSSRVHG�PRWLRQ�WR�PRGLI\�WKH�SURFHGXUDO�VFKHGXOH�LQ�WKH�FDVH�� ,Q�FODULI\LQJ�WKH�VFRSH�
RI�WKH�FRPSODLQW��,�VWDWHG� ³%RWK�SDUWLHV�WR�WKLV�SURFHHGLQJ�VKRXOG�EH�SUHSDUHG�WR GLVFXVV��
DQG�SURSRVH�UHVROXWLRQ�IRU�DQ\�LQWHUFRQQHFWLRQ�UHODWHG�LVVXH�WKDW�LPSDFWV�GLVSXWHG�33$�
WHUPV��ZKLFK�DUH�WKH�VXEMHFW�RI�WKH�SHQGLQJ�FRPSODLQW�DQG�FRXQWHUFODLP�´�

2Q�-DQXDU\��������� 3*(�ILOHG�D�PRWLRQ�WR�DPHQG�LWV�DQVZHU�DQG�FRPSODLQW��DQG�D�ILUVW�
DPHQGHG�DQVZHU�DQG�FRPSODLQW LQFRUSRUDWLQJ�LQWHUFRQQHFWLRQ�FODLPV�IRU�UHOLHI�LQ�LWV�
DPHQGHG�FRXQWHUFODLP�� 2Q�-DQXDU\���������� 0DGUDV�6RODU�ILOHG�D�PRWLRQ�IRU�
FODULILFDWLRQ�RI�P\�UXOLQJ�RI�'HFHPEHU�����������$�SUHKHDULQJ�FRQIHUHQFH�ZDV�KHOG�RQ�
-DQXDU\���������� DQG�D�VFKHGXOH�IRU�UHVSRQVHV�WR�WKH�PRWLRQ�WR�DPHQG�DQG�WR�FODULI\�ZDV�
DGRSWHG�� 2Q�-DQXDU\����������0DGUDV�6RODU�ILOHG�D�UHVSRQVH�WR�3*(¶V�PRWLRQ�WR�DPHQG��
2Q�-DQXDU\ ����������3*(�ILOHG�D�FRPELQHG�UHVSRQVH�WR�0DGUDV�6RODU¶V�PRWLRQ�IRU�
FODULILFDWLRQ�DQG�UHSO\�LQ�VXSSRUW�RI�LWV�PRWLRQ�WR�DPHQG�LWV�FRXQWHUFODLP�� 2Q�)HEUXDU\����
����� 0DGUDV�6RODU�ILOHG�D�UHSO\�LQ�VXSSRUW�RI�LWV�PRWLRQ�IRU�FODULILFDWLRQ�� )LQDOO\��RQ�
)HEUXDU\����������3*(�ILOHG�D�VXSSOHPHQWDO�UHVSRQVH�WR�0DGUDV�6RODU¶V�PRWLRQ�IRU�
FODULILFDWLRQ��

� $/- 5XOLQJ�0HPRUDQGD�DW����'HF�����������
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7KLV�UXOLQJ�DGGUHVVHV�WKH�RXWVWDQGLQJ SURFHGXUDO�LVVXHV�LQ�WKLV�FDVH�LQ�WKUHH�SDUWV�� )LUVW��
WKH�UXOLQJ�GHWHUPLQHV�WKDW�3*(¶V�PRWLRQ�WR�DPHQG�LWV�FRXQWHUFODLP�LV�JUDQWHG LQ�SDUW��
6HFRQG��WKH�UXOLQJ�UHYLHZV�WKH�UHTXHVW�WR FODULI\ P\�UXOLQJ�RI�'HFHPEHU���������� 7KLUG��
WKH�UXOLQJ�EULHIO\�GLVFXVVHV�WKH�UHPDLQLQJ�VFKHGXOH�LQ�WKLV�FDVH�± DQG�GHWHUPLQHV�GXH�WR�
WKH�OLPLWHG�QDWXUH�RI�WKH�LPSDFW�RI�3*(¶V�DPHQGPHQWV�WR�LWV�FRXQWHUFODLP��,�PDNH�QR�
FKDQJH�LQ�WKH�FXUUHQW�VFKHGXOH�RI�WKLV�GRFNHW��

027,21�72�$0(1'�&2817(5&/$,0

/DZ�

256���������SURYLGHV�WKDW�D�FRPSODLQW�PD\�EH�DPHQGHG�DW�DQ\�WLPH�EHIRUH�WKH�
FRPSOHWLRQ�RI�WDNLQJ�RI�HYLGHQFH�E\�RUGHU�RI�WKH�&RPPLVVLRQ���7KH�&RPPLVVLRQ�VKDOO�
IUHHO\ JLYH�OHDYH�WR�DPHQG�D�SOHDGLQJ�ZKHQ�MXVWLFH�VR�UHTXLUHV��

7KH�&RPPLVVLRQ�UHYLHZV�IRXU�IDFWRUV�ZKHQ�FRQVLGHULQJ�D�PRWLRQ�WR�DPHQG�D�FRPSODLQW���
³����WKH�SURSRVHG�DPHQGPHQW¶V�QDWXUH�DQG�UHODWLRQVKLS�WR�WKH�H[LVWLQJ�SOHDGLQJV� ����
SUHMXGLFH�WR�WKH�RSSRVLQJ�SDUW\� ����WLPLQJ� DQG�����WKH�PHULW�RI�WKH�SURSRVHG�
DPHQGPHQW�´�

3*(�&RXQWHUFODLP

2Q�-DQXDU\����������3*(�ILOHG�D�)LUVW�$PHQGHG�$QVZHU�DQG�&RXQWHUFODLPV��$PHQGHG�
$QVZHU��FRQWDLQLQJ�D�QHZ�FODLP�IRU�UHOLHI�

����� 3*(�UHTXHVWV�WKDW�WKLV�&RPPLVVLRQ�FRQFOXGH�WKDW�3*(�SURSHUO\�
SHUIRUPHG�0DGUDV¶V�6\VWHP�,PSDFW�5H�6WXG\�DQG�)DFLOLWLHV�6WXG\�
����� 3*(�UHTXHVWV�WKDW�WKLV�&RPPLVVLRQ�FRQFOXGH�WKDW�0DGUDV�LV�
REOLJDWHG�WR�SD\�IRU�WKH�FRVWV�LGHQWLILHG�LQ�WKH�)DFLOLWLHV�6WXG\�

3RVLWLRQV�RI�WKH�3DUWLHV� 3*(

,Q�VXSSRUW�RI�LWV�DGGHG�FRXQWHUFODLP��3*(�VWDWHV�WKDW�P\�5XOLQJ�RI�'HFHPEHU���������
FRQFOXGHG�WKDW�DGGUHVVLQJ�LQWHUFRQQHFWLRQ�FRVWV��LQFOXGLQJ�LQWHUFRQQHFWLRQ�VWXGLHV�DQG�
WKH�FRVW�RI�QHWZRUN�XSJUDGHV��LV�LQWHJUDO�WR�WKLV�SURFHHGLQJ���3*(�VSHFLILFDOO\�DVNV�WKH�
&RPPLVVLRQ�WR�FRQFOXGH�WKDW�3*(�SURSHUO\�SHUIRUPHG�0DGUDV�6RODU¶V�6\VWHP�,PSDFW�
5H�6WXG\��6,6� DQG�)DFLOLWLHV�6WXG\� DQG�WKDW�0DGUDV�6RODU�LV�WKHUHIRUH�REOLJDWHG�WR�SD\�
IRU�WKH�FRVWV�LGHQWLILHG�LQ�WKH�)DFLOLWLHV�6WXG\��

3*(�DUJXHV�WKDW�WKH�LQWHUFRQQHFWLRQ�GLVSXWH�FDQQRW�EH�VXEGLYLGHG�LQWR�GLVFUHWH�
FRPSRQHQWV��EXW�PXVW�DGGUHVV�DOO�SRWHQWLDO�LQWHUFRQQHFWLRQ�LVVXHV��LQFOXGLQJ�
GHOLYHUDELOLW\�UHODWHG�QHWZRUN�XSJUDGHV�WKDW�VWXGLHV�UHDVRQDEO\�GHHP�QHFHVVDU\���

� 25&3����$��
� ,Q�WKH�0DWWHU�RI�1RUWKZHVW 3XEOLF &RPPXQLFDWLRQV &RXQFLO�Y��4ZHVW�&RUSRUDWLRQ� 'RFNHW�1R��'5 ���8&�
���� 2UGHU�1R���������DW����0D\�����������
� 3*(�0RWLRQ�WR�$PHQG�DW���
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$FFRUGLQJ�WR�3*(� QDUURZLQJ�WKH�VFRSH�RI�WKH�SURFHHGLQJ�WR�H[FOXGH�VRPH�LVVXHV�ZRXOG�
SUHMXGLFH�3*(��ZKLOH�0DGUDV�6RODU�ZRXOG�QRW�EH�XQGXO\�EXUGHQHG�RU�ORVH�WKH�YDOXH�RI�LWV�
SUHYLRXVO\�ILOHG�WHVWLPRQ\�E\�DOORZLQJ�3*(¶V�DGGLWLRQDO�FODLP�IRU�UHOLHI���)LQDOO\��3*(�
DUJXHV�WKDW�0DGUDV�6RODU�FDQQRW�QRZ�FODLP�WKDW�3*(�LV�VHHNLQJ�WR�E\SDVV�WKH�4)�/DUJH�
*HQHUDWRU�,QWHUFRQQHFWLRQ�3URFHGXUHV��4)�/*,3� LQIRUPDO�GLVSXWH�UHVROXWLRQ�SURFHVV��
EHFDXVH�0DGUDV�6RODU�EURXJKW�LWV�FRPSODLQW�WR�WKH�&RPPLVVLRQ�LQ�WKH�ILUVW�LQVWDQFH�DQG��
FRQVHTXHQWO\��WKH�&RPPLVVLRQ�VKRXOG�QRW�GHOD\�UHVROXWLRQ�RI�WKH�FRPSODLQW�ZKLOH�
DZDLWLQJ�FRQFOXVLRQ�RI�WKH�LQIRUPDO�GLVSXWH�UHVROXWLRQ�SURFHVV��

3RVLWLRQV�RI�WKH�3DUWLHV��0DGUDV�6RODU

0DGUDV�6RODU�RSSRVHV�3*(¶V�PRWLRQ�WR�DPHQG�LWV�DQVZHU�DQG�FRXQWHUFODLP�DQG�IXUWKHU�
DVNV�WKDW�WKH�&RPPLVVLRQ�LPSRVH�SHQDOWLHV�RQ�3*(�IRU�DOOHJHGO\�YLRODWLQJ�D�&RPPLVVLRQ�
RUGHU�SXUVXDQW�WR�256����������EHFDXVH��LQ�0DGUDV�6RODU¶V�YLHZ��3*(�LV�VHHNLQJ�WR�
E\SDVV�WKH�GLVSXWH�UHVROXWLRQ�SURFHGXUHV�RI�WKH�4)�/*,3���0DGUDV�6RODU�DUJXHV�WKDW�WKH�
ILOLQJ�RI�WKH�3*(�DPHQGPHQW�VR�ODWH�LQ�WKH�SURFHHGLQJV�VLJQLILFDQWO\�GLPLQLVKHV�WKH�YDOXH�
RI�LWV�SULRU�ZRUN�SURGXFW�DQG�SUHMXGLFHV�0DGUDV�6RODU�E\�SURYLGLQJ�OLWWOH�RSSRUWXQLW\�WR�
LQYHVWLJDWH�DQG�UHVSRQG�� 0DGUDV�6RODU�VWDWHV�WKDW�3*(�KDV�QRW�PHW�WKH�&RPPLVVLRQ¶V�
IRXU�IDFWRU�WHVW�WR�GHWHUPLQH�ZKHWKHU�D�SDUW\�VKRXOG�EH�JUDQWHG�OHDYH�WR�DPHQG�DQG�WKDW�
HDFK�IDFWRU�DIIHFWV�WKH�ZHLJKW�RI�WKH�RWKHU�IDFWRUV���$FFRUGLQJ�WR�0DGUDV�6RODU��WKH�3*(�
DPHQGPHQW�IDLOV�LQ�DOO�IRXU�DUHDV������WKH�SURSRVHG�DPHQGPHQW�FKDQJHV�WKH�QDWXUH�RI�WKH�
FDVH�E\�H[SDQGLQJ�WKH�VFRSH�RI�WKH�SURFHHGLQJ������WKH�DPHQGPHQW�LV�SUHMXGLFLDO�WR�
0DGUDV�6RODU������WKH�3*(�DPHQGPHQW�LQWURGXFHV�D�GLIIHUHQW�OHJDO�FODLP�ODWH�LQ�WKH�
SURFHHGLQJV��DQG�����WKH�SURSRVHG�DPHQGPHQW�KDV�OLWWOH�PHULW�DV�LW�IDLOV�WR�VWDWH�XOWLPDWH�
IDFWV�VXIILFLHQW�WR�FRQVWLWXWH�D�FODLP�� 0DGUDV�6RODU�DOVR�FRQWHQGV�WKDW�LW�LV�LPSURSHU�WR�
DOORZ�3*(�WR�OLWLJDWH�LQWHUFRQQHFWLRQ�TXHVWLRQV�RXWVLGH�WKH�4)�/*,3�SURFHVV��EXW�LI�LW�
GRHV�SHUPLW�3*(¶V�SURSRVHG�DPHQGPHQW��0DGUDV�6RODU�VKRXOG�EH�DIIRUGHG�WKH�
RSSRUWXQLW\�WR�LQYHVWLJDWH�DQG�UHVSRQG��

0DGUDV�6RODU�FRQWHQGV�WKDW�WKH�&RPPLVVLRQ�GRHV�QRW�QHHG�WR�UHVROYH�HYHU\�
LQWHUFRQQHFWLRQ�LVVXH�LQ�RUGHU�WR�VHW�DQ�DYRLGHG�FRVW�SULFH�� 0DGUDV�6RODU�VWDWHV�WKDW�
LQWHUFRQQHFWLRQ�LVVXHV�DUH�UHOHYDQW�RQO\�LQVRIDU�DV�3*(¶V�GHOD\V�DQG�XQUHDVRQDEOH�FRVW�
HVWLPDWHV²ZLWK�UHVSHFW�WR�LQWHUFRQQHFWLRQ²REVWUXFWHG�SURJUHVV�WRZDUG�WKH�SURYLVLRQ�E\�
3*(�RI�DQ�H[HFXWDEOH�SRZHU�SXUFKDVH�DJUHHPHQW��33$����0DGUDV�6RODU�DOVR�FODLPV�WKDW�
LQWHUFRQQHFWLRQ�LVVXHV�UHJDUGLQJ�ILQDO�IDFLOLWLHV�VWXG\�FRVWV�DUH�QRW�UHOHYDQW�WR�33$�WHUPV�
RU�DYRLGHG�FRVW�SULFHV�DQG�WKDW�LWV�RZQ�LQWHUFRQQHFWLRQ�WHVWLPRQ\�ZDV�IRU�WKH�SXUSRVH�RI�
GHPRQVWUDWLQJ�WKDW�WKH�3*(�PDQGDWHG�PLOHVWRQHV�DUH�XQUHDVRQDEOH�LQ�OLJKW�RI�WKH�UHFRUG�
RI�3*(¶V�SDVW�EHKDYLRU��

� 3*(�&RPELQHG�5HVSRQVH�WR�0DGUDV�6RODU�0RWLRQ�IRU�&ODULILFDWLRQ�DQG�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�WR�
$PHQG�&RXQWHUFODLP� DW�����
� 0DGUDV�6RODU�5HVSRQVH�WR�3*(¶V�0RWLRQ�WR�$PHQG�$QVZHU�DQG�&RXQWHUFODLP�DQG�5HTXHVW�IRU�
,PSRVLWLRQ�RI�3HQDOWLHV�IRU�9LRODWLRQ�RI�&RPPLVVLRQ�2UGHU�XQGHU�256�������� DW������-DQ ����������
� ,G���DW������
� ,G���DW�������
� 0DGUDV�6RODU�5HSO\�LQ�VXSSRUW�RI�0RWLRQ�IRU�&ODULILFDWLRQ�RI�$/-�5XOLQJ DW����� �)HE����������
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5HVROXWLRQ

,�SHUPLW�3*(�WR�DPHQG�LWV�DQVZHU�DQG�FRXQWHUFODLP�E\�DGGLQJ�WKH�FODLP�VHW�IRUWK�LQ�
SDUDJUDSK�������,�GHQ\�3*(¶V�PRWLRQ�WR�DPHQG�LWV�DQVZHU�DQG�FRXQWHUFODLP�ZLWK�UHVSHFW�
WR�WKH�FODLP�VHW�IRUWK�LQ�SDUDJUDSK�����

7KH�DSSURSULDWH�&2'�WHUP�PD\�EH�FRORUHG�E\�WKH�LQWHUFRQQHFWLRQ�GLVSXWH��7KH
&RPPLVVLRQ�PD\ DGGUHVV�DOO�UHOHYDQW�IDFWRUV�WKDW�GHWHUPLQH�ZKHWKHU�HDFK�SDUWLHV¶�
UHVSHFWLYH�EHKDYLRU�ZDV�UHDVRQDEOH�GXULQJ�WKRVH�QHJRWLDWLRQV�DQG�KRZ�WKHLU�EHKDYLRU�
DIIHFWHG�RU�VKRXOG�DIIHFW�WKH�WHUPV�RI�WKH�33$�

)URP�WKH�RXWVHW��TXHVWLRQV�ZLWK�UHVSHFW�WR�LQWHUFRQQHFWLRQ�DW�WKH�5RXQG�%XWWH�VXEVWDWLRQ�
DQG�WUDQVPLVVLRQ�FRQVWUDLQWV�RQ�WKH�3HOWRQ�5RXQG�%XWWH�����NLORZDWW�WUDQVPLVVLRQ�OLQH�
DQG�WKH�SDUWLHV¶�UHVSHFWLYH�DFWLRQV�WR�DVVHVV�WKH�DOOHJHG�H[LVWHQFH��QDWXUH�DQG�FRVWV�
DVVRFLDWHG�ZLWK�DFFHSWLQJ�0DGUDV�6RODU¶V�RXWSXW�DW�WKDW�32'�KDYH�EHHQ�DW�WKH�KHDUW�RI�
WKLV�GLVSXWH���

,Q�LWV�FRPSODLQW��0DGUDV�6RODU�GHVFULEHV�&2'�GLVSXWH�IRU�WKH�33$�DV�IROORZV��

³3URMHFW�&RPPHUFLDO�2SHUDWLRQ�'DWH�PLOHVWRQH�UHODWHG�WR�*HQHUDWRU�
,QWHUFRQQHFWLRQ�$JUHHPHQW��6HFWLRQ�������6HFWLRQ�����RI�WKH�33$�
LGHQWLILHV�³3URMHFW�0LOHVWRQHV´�WKDW�0DGUDV�6RODU�DJUHHV�WR�XQGHUWDNH�WR�
FRPSOHWH�LWV�SURMHFW�E\�WKH�&RPPHUFLDO�2SHUDWLRQ�'DWH �³&2'´���ZKLFK�LV�
LGHQWLILHG�DV�0DUFK���������� 6HFWLRQ�����K��RI�WKH�33$�VWDWHV�WKDW��LI�
0DGUDV�6RODU�PLVVHV�D�3URMHFW�0LOHVWRQH��WKDQ�>LW@�VKDOO�EH�LQ�GHIDXOW��DQG�
6HFWLRQ�����SURYLGHV�WKDW�3*(�PD\�WHUPLQDWH�WKH�33$�IRU�VXFK�D�GHIDXOW�
XQGHU�FHUWDLQ�FLUFXPVWDQFHV���7KXV��3URMHFW�0LOHVWRQHV�DUH�FULWLFDO�
SURYLVLRQV�RI�WKH�33$���0DGUDV�6RODU�DQG�3*(�GLVDJUHH�DERXW�ZKHWKHU�
FHUWDLQ�QHWZRUN�WUDQVPLVVLRQ�XSJUDGHV�DUH�UHTXLUHG�DV�SDUW�RI�WKH�
LQWHUFRQQHFWLRQ�SURFHVV��
 
 
�,Q�OLJKW�RI�WKLV�SRWHQWLDO�QHHG�WR�DGMXGLFDWH�
WKLV�LVVXH�EHIRUH�)(5&��0DGUDV�6RODU�KDV�DVNHG�3*(�WR�DJUHH�WKDW�WKH�
3URMHFW�0LOHVWRQH�UHODWHG�WR�VLJQLQJ�DQ�LQWHUFRQQHFWLRQ�DJUHHPHQW�VWDWH�
WKDW�WKH�UHTXLUHG�DFWLRQ�LV�IRU�0DGUDV�6RODU�WR�VLJQ�D�*HQHUDWLRQ�
,QWHUFRQQHFWLRQ�$JUHHPHQW�QR�ODWHU�WKDQ����GD\V�DIWHU�0DGUDV�6RODU�DQG�
3*(�UHDFK�DJUHHPHQW�ZLWK�UHJDUG�WR�WKH�IRUP�RI�WKH�DJUHHPHQW��LQFOXGLQJ�
WKH�FRVW�RI�DQ\�QHWZRUN�XSJUDGHV�DQG�RU�LQWHUFRQQHFWLRQ�IDFLOLWLHV��DQG�WKH�
WLPHOLQH�IRU�FRPSOHWLRQ�RI�WKRVH�XSJUDGHV�RU�IDFLOLWLHV�´��

0DGUDV 6RODU DUJXHV�VXFK�D�SURYLVLRQ��ZKLFK�ZRXOG�H[WHQG�WKH�&2'�LQGHILQLWHO\��LV�
DSSURSULDWH�EHFDXVH�3*(�KDV�QRW�SURSHUO\�HQJDJHG�LQ�WKH�LQWHUFRQQHFWLRQ�SURFHVV��DQG�
EHFDXVH�WKH�DFKLHYHPHQW�RI�PLOHVWRQHV�LQ�WKH�33$�VKRXOG�QRW�EH�KDPSHUHG�E\�0DGUDV
6RODU¶V HIIRUWV�WR�VHFXUH�UHDVRQDEOH�LQWHUFRQQHFWLRQ�DJUHHPHQW�WHUPV��³6XFK�D�SURYLVLRQ�LV�
UHDVRQDEOH�EHFDXVH�LW�HQVXUHV�WKDW�0DGUDV�6RODU¶V�DELOLW\�WR�VHOO�SRZHU�WR�3*(�XQGHU�LWV�
OHJDOO\�HQIRUFHDEOH�REOLJDWLRQ�LV�QRW�XSVHW�VROHO\�GXH�WR�D�QHHG�WR�UHVROYH�GLVSXWHV�ZLWK�

�� 0DGUDV�&RPSODLQW�DW������ �$SU�����������
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3*(�UHJDUGLQJ�D�SRVLWLRQ�WKDW�0DGUDV�6RODU�EHOLHYHV�3*(�KDV�WDNHQ�XQODZIXOO\��
XQUHDVRQDEO\��RU�XQMXVWLILDEO\�´��

3*(�DQVZHUV�0DGUDV�6RODU¶V�DOOHJDWLRQV�E\�VWDWLQJ�³WKH�SDUWLHV�SURWUDFWHG�QHJRWLDWLRQ�
WLPHOLQH�ZDV�QRW�FDXVHG�E\�XQUHDVRQDEOH�GHOD\V�RQ WKH�SDUW�RI�3*(�´�� 3*(�VWDWHV�WKDW�LW�
KDV�³DFWHG�LQ�JRRG�IDLWK�DW�DOO�WLPHV�GXULQJ�WKH�QHJRWLDWLRQV´���

7KH�WHVWLPRQ\�DQG�H[KLELWV�0DGUDV�6RODU�ILOHG�RQ�1RYHPEHU��������� DUH�LQ�ODUJH�SDUW�
GHYRWHG�WR�DUJXPHQW�WKDW�3*(¶V�LQWHUFRQQHFWLRQ�VWXG\�DQDO\VLV�XS�WR�WKDW�SRLQW�ZDV�
LQDFFXUDWH��LQDSSURSULDWH��DQG�XQODZIXO��VXSSRUWLQJ�D�33$�SURYLVLRQ�ZKLFK�ZRXOG�DOORZ�
0DGUDV�WR�DYRLG�SURMHFW�GHIDXOW�GXH�WR�3*(¶V�GHILFLHQW�LQWHUFRQQHFWLRQ�VWXG\�DQDO\VLV��

0DGUDV�KDV�VXPPDUL]HG�WKH�LQWHUFRQQHFWLRQ�LVVXHV�LQ�WKLV�FDVHV�DV�IROORZV��

³0DGUDV�6RODU�EHOLHYHV�WKDW�WKH�LQWHUFRQQHFWLRQ�SURFHVV�ZDV�IDXOW\�IURP�
WKH�RXWVHW�DQG�FRQWLQXHV�WR�EH�IDXOW\�WRGD\�� 3*(�KDV�PDGH�D�VHULHV�RI�
HUURQHRXV�GHWHUPLQDWLRQV�DV�WR�ZKDW�LV�UHTXLUHG�RI�0DGUDV�6RODU�LQ�RUGHU�
WR�LQWHUFRQQHFW�LWV�SURMHFW�PLVFKDUDFWHUL]LQJ�WKH�QDWXUH�RI�LWV�&HQWUDO�
2UHJRQ�WUDQVPLVVLRQ�DQG�KRZ�JHQHUDWLRQ�LQ�WKH�DUHD�LV�GHOLYHUHG�WR�ORDG�

 
 
�7KH�&RPPLVVLRQ�FDQQRW�XQGHUVWDQG�WKH�KLVWRU\�RI�WKH�
LQWHUFRQQHFWLRQ�UHODWHG�GLVSXWHV��ZLWKRXW�D�FRPSUHKHQVLYH�XQGHUVWDQGLQJ�
RI�WKHLU FXUUHQW�VWDWXV�DQG�ZKDW�LVVXHV�UHPDLQ�XQUHVROYHG��%HFDXVH�RI�WKHVH�
GHOD\V��0DGUDV�6RODU�LV�HQWLWOHG�WR�ERWK�LWV�SURSRVHG�LQWHUFRQQHFWLRQ�
PLOHVWRQH�ODQJXDJH�DQG�WKH�DYRLGHG�FRVW�SULFHV�LQ�HIIHFW�DW�WKH�WLPH�
0DGUDV�6RODU�H[HFXWHG�WKH�33$�´��

3UHYLRXVO\��0DGUDV�UHMHFWHG�D�3*(�RIIHU�WR�VWLSXODWH�WR�WKH�IDFW�WKDW�D�GLVSXWH�RYHU�
LQWHUFRQQHFWLRQ�LQ�WKLV�FDVH�H[LVWHG�� ,Q�MXVWLI\LQJ�LWV�UHMHFWLRQ�RI�WKLV�RIIHU��0DGUDV�QRWHG�
WKDW�³$�VLPSOH�DJUHHPHQW�WKDW�D�GLVSXWH�H[LVWV�GRHV�QRW�SURYLGH�WKH�&RPPLVVLRQ�ZLWK�WKH�
HYLGHQFH�QHFHVVDU\�WR�MXGJH�WKH�UHDVRQDEOHQHVV�RI�3*(¶V�LQVLVWHQFH�WKDW�WKH�33$�VHW�D�
WLJKW�WLPHWDEOH�IRU�0DGUDV�6RODU�WR�VLJQ�DQ�LQWHUFRQQHFWLRQ�DJUHHPHQW�
 
 
�D�VLPSOH�
VWLSXODWLRQ�DERXW�WKH�H[LVWHQFH�RI�WKH�GLVSXWH�ZRXOG�QRW�SURYLGH�QHFHVVDU\�LQIRUPDWLRQ�WR�
WKH�&RPPLVVLRQ�DERXW�WKH�VHULRXVQHVV�RI�WKH�GLVSXWH��DQG�ZRXOG�QRW�SURYLGH�WKH�FRQWH[W�
QHHGHG�WR�XQGHUVWDQG�WKH�GHOD\V�WKDW�0DGUDV�6RODU�KDV�HQFRXQWHUHG�LQ�GHDOLQJ�ZLWK�3*(�
WKURXJK�WKH�LQWHUFRQQHFWLRQ�DQG�33$�QHJRWLDWLRQ�SURFHVV�´��

0DGUDV�6RODU�UHFRJQL]HV�WKDW�WKH�&RPPLVVLRQ�PXVW�UHYLHZ�DQG�XOWLPDWHO\�LQIRUP�LWV�
GHFLVLRQV�RQ�33$�WHUPV�E\�SDVVLQJ�MXGJHPHQW�RQ�WKH�LQWHUFRQQHFWLRQ�SURFHVV�� 3*(¶V�
DPHQGHG�SDUDJUDSK�����DVNV�WKDW�WKH�&RPPLVVLRQ PDNH�D�IDFWXDO�GHWHUPLQDWLRQ�ZLWK�
UHVSHFW�WR�ZKHWKHU�3*(�SURSHUO\�SHUIRUPHG�0DGUDV�6RODU¶V�6\VWHP�,PSDFW�5H�6WXG\�DQG�

�� 0DGUDV�6RODU�����5RJHUV�� �$SU�����������
�� 3*(�$QVZHU�DQG�&RXQWHUFODLP�DW����-XQ������������
�� ,G�
�� 0DGUDV�6RODU�5HVSRQVH�WR�3*(�0RWLRQ�WR 6WD\ DW����1RY�����������
�� ,G���DW����
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)DFLOLWLHV�6WXG\�� 7KLV�GHWHUPLQDWLRQ�LV�RQH�WKDW�WKH�&RPPLVVLRQ�PXVW�DOUHDG\�FRQVLGHU WR�
GHWHUPLQH�NH\�33$�WHUPV�� 0DGUDV�6RODU�IRUFHIXOO\�DUJXHV�WKDW�WKH�LQWHUFRQQHFWLRQ�
DFWLRQV�DQG�DQDO\VLV�LQ�WKLV�FDVH�DUH UHOHYDQW�WR�WKH�DSSURSULDWH�33$�WHUPV��3*(¶V�FODLP�
DPHQGHG�SDUDJUDSK�����VLPSO\�DVN�WKH�&RPPLVVLRQ²DIWHU�LW�FRPSOHWHV�LWV�UHYLHZ�RI�DOO�
WKH�LQWHUFRQQHFWLRQ�HYLGHQFH�WKDW�0DGUDV�DQG�3*(�KDYH�SUHVHQWHG²WR�HVWDEOLVK�WKDW�3*(�
DFWHG�UHDVRQDEO\���7KDW�HYLGHQFH KDV�DOUHDG\�EHHQ�VXEPLWWHG�IRU�WKLV�VDPH�SXUSRVH��
0DGUDV 6RODU¶V�WHVWLPRQ\�DLPV�WR�SURYH�WKDW�3*(�DFWHG�XQUHDVRQDEO\��3*(�FRQWHQGV�LWV�
DFWLRQV�ZHUH�DSSURSULDWH� $FFRUGLQJO\��WKH�QDWXUH�RI SDUDJUDSK������DQG�LWV�UHODWLRQVKLS�
WR�WKH�H[LVWLQJ�SOHDGLQJV LV�VLPLODU���,Q�RWKHU�ZRUGV��WKH�QHZ�FODLP�KDV�D�FOHDU�QH[XV�WR�WKH�
H[LVWLQJ�FODLP��DV�HDFK�PD\�EH�UHDVRQDEO\�FRQVLGHUHG�E\�HPSOR\LQJ�WKH�VDPH�HYLGHQFH��

)RU�WKLV�VDPH UHDVRQ��DGGLWLRQ�RI�WKLV�FODLP�LV�QRW�SUHMXGLFLDO�WR�0DGUDV�6RODU�� (YHQ�
WKRXJK�WKH�DPHQGPHQW�DUULYHV�DW�D�ODWHU�SRLQW�LQ�WKHVH�SURFHHGLQJV��WKH�VXEVWDQFH�RI�WKH�
FODLP�LV�DQ�LQWHJUDO�SDUW�RI�WKH�UHVROXWLRQ�RI�LQWHUUHODWHG�LVVXHV�DOUHDG\�LQ�WKH�SURFHHGLQJV���

:LWK�UHVSHFW�WR�WKH�FODLP�VHW�IRUWK�LQ�SDUDJUDSK������,�GHQ\ 3*(¶V�PRWLRQ DW�WKLV�WLPH�DV�
WKH�VWXGLHV�KDYH�QRW�EHHQ�FRPSOHWHG�DQG�VXEPLWWHG�LQ�WKLV�GRFNHW DQG�D�VSHFLILF�
LQWHUFRQQHFWLRQ�FRVW�KDV�QRW�EHHQ�DOOHJHG� 7KRXJK�LQWHUFRQQHFWLRQ�FRVWV�DUH�XQGRXEWHGO\�
D�VLJQLILFDQW�LVVXH�LQ�WKLV�FDVH��3*(�PXVW�PDNH�LWV�FODLPV�FRQVLVWHQW�ZLWK�RXU�UXOHV�IRU�
IRUP�DQG�FRQWHQW�� 3*(�UHTXHVWV�WKDW�WKH�&RPPLVVLRQ�³FRQFOXGH�WKDW�0DGUDV�LV�REOLJDWHG�
WR�SD\�IRU�WKH�FRVWV�LGHQWLILHG�LQ�WKH�)DFLOLWLHV�6WXG\�´��

25&3�5XOH����VWDWHV�LQ�SDUW��WKDW�ZKHQ�D�SOHDGLQJ�DVVHUWV�D�FODLP�IRU�UHOLHI��³LI�UHFRYHU\�
RI�PRQH\�RU�GDPDJHV�LV�GHPDQGHG��WKH�DPRXQW�WKHUHRI�VKDOO�EH�VWDWHG�
 
 
�´��$PHQGHG�
SDUDJUDSK�����LV�OLVWHG�XQGHU�WKH�KHDGLQJ�3*(¶V�6HFRQG�&ODLP�IRU�5HOLHI²
,QWHUFRQQHFWLRQ�6WXGLHV���7KH�FODLP�IRU�UHOLHI²GHVLJQDWLRQ�RI�FRVWV�LGHQWLILHG�LQ�WKH�
)DFLOLWLHV�6WXG\²GRHV�QRW�SURYLGH�DQ�DPRXQW�IRU�WKH�&RPPLVVLRQ�WR�FRQVLGHU���
7KHUHIRUH��WKLV�FODLP�IRU�UHOLHI�LV�GHQLHG���

$ FODLP�IRU�UHOLHI�LV�XOWLPDWHO\ D�UHTXHVW�IRU�DFWLRQ�RQ�EHKDOI�RI�WKH�&RPPLVVLRQ���7KH�
SDUW\�RSSRVLQJ�WKH�FODLP�PD\�PDNH�DUJXPHQW��DQG�SUHVHQW�DQ\�UHOHYDQW�HYLGHQFH��
LQGLFDWLQJ�ZK\�WKH�UHTXHVWHG�UHOLHI�LV�LQDSSURSULDWH��LPSUDFWLFDO��RU�VKRXOG�EH�GHQLHG�DV�D�
PDWWHU�RI�ODZ�RU�IDFW���,Q�UHVSRQVH�WKH�&RPPLVVLRQ�PD\�JUDQW�WKH�UHOLHI�UHTXHVW��GHQ\�LW��
RU�DPRQJ�RWKHU�MXVWLILFDWLRQV�GHFLGH�WKDW�WKH�TXHVWLRQ�LV�QRW�ULSH�DQG�WKDW�QR�DFWLRQ�
UHJDUGLQJ�WKH�UHOLHI�VKRXOG�EH�WDNHQ��

�� 3*(�$PHQGHG�$QVZHU�DW�SDUDJUDSK������-DQ������������
�� 'HIDXOW�MXGJPHQW�DZDUGLQJ�PRQHWDU\�UHOLHI�LQ�DQ�LQVXUDQFH�GLVSXWH�ZDV�HUURQHRXV�EHFDXVH�WKH�FRPSODLQW�
GLG�QRW�VWDWH�WKH�DPRXQW�RI�GDPDJHV�VRXJKW��3*( Y��(EDVFR�6HUYV�������2UH�����������3��G�����������2UH��
/(;,6�����������:/���������
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%HFDXVH�, JUDQW�3*(¶V�DPHQGHG�FRXQWHUFODLP�WR�UHVROYH�WKH�YDOLGLW\�RI�WKH�&RPSDQ\¶V�
LQWHUFRQQHFWLRQ�VWXGLHV��, ILQG�0DGUDV�6RODU¶V�PRWLRQ�IRU�FODULILFDWLRQ�PRRW��� $V�
GHVFULEHG�DERYH��WKH�&RPPLVVLRQ PXVW�GHWHUPLQH�ZKHWKHU�3*(¶V�FRQGXFW�LQ�WKHVH�
FLUFXPVWDQFHV�ZDV�UHDVRQDEOH���7KH�&RPPLVVLRQ FDQQRW�GR�VR�ZLWKRXW�LQFOXGLQJ�DQ�
HYDOXDWLRQ�RI�WKH�GLVSXWHG�LQWHUFRQQHFWLRQ�LVVXHV���0DGUDV�6RODU�RSLQHG�WKDW�ZLWKRXW�
FODULILFDWLRQ��&RPPLVVLRQ�UHYLHZ�RI LQWHUFRQQHFWLRQ�LVVXHV�FRXOG�EH�SUHMXGLFLDO�WR�LWV�
LQWHUHVWV���,Q�DGGLWLRQ� 0DGUDV�6RODU�IXUWKHU�VWDWHV�WKDW�FHUWDLQ�GLVSXWH�UHVROXWLRQ�
SURFHGXUHV�KDYH�QRW�EHHQ�H[KDXVWHG��DQG�WKHUHIRUH�DGGUHVVLQJ�LQWHUFRQQHFWLRQ�LVVXHV�LQ�
WKLV�FDVH�DW�WKLV�WLPH�PD\�EH�LPSURSHU���, DGGUHVV�HDFK�RI�WKHVH�FRQFHUQV�EHORZ�

$GGUHVVLQJ�5HOHYDQW�,QWHUFRQQHFWLRQ�,VVXHV�ZLOO�QRW�3UHMXGLFH�0DGUDV�6RODU��

,Q�LWV�PRWLRQ�IRU�FODULILFDWLRQ��0DGUDV�6RODU�VWDWHV�WKDW�UHVROXWLRQ�RI�³D�ZLGH�YDULHW\�RI�
LQWHUFRQQHFWLRQ�LVVXHV�WKDW�KDYH�QRW�EHHQ�SUHYLRXVO\�UDLVHG�LQ�WKLV�FDVH´�ZRXOG�EH�
SUHMXGLFLDO��� 0DGUDV�SURYLGHV�WKUHH�SRWHQWLDO�VXEVHWV�RI�LVVXHV�WKDW�PD\�EH�DGGUHVVHG���,Q�
HVVHQFH��WKHVH�PD\�EH�VXPPDUL]HG�DV�LVVXHV�WKDW�³ZLOO�LPSDFW�WKH�GLVSXWHG�33$�WHUPV�´�
LVVXHV�UDLVHG�E\�WKH�SDUWLHV��DQG�³WKH�HQWLUH�XQLYHUVH�RI�LQWHUFRQQHFWLRQ�LVVXHV�JHQHUDOO\�´�

$V�GHVFULEHG�DERYH��WKH�ERXQGDULHV�RI�WKH�FDVH�DQG�LVVXHV�ZLWKLQ�LV�GHILQHG�E\�WKH�
HYLGHQFH�DQG�WKH�SOHDGLQJV��QRZ�DPHQGHG� DV�SUHVHQWHG�E\�WKH�SDUWLHV���%RWK�3*(�DQG�
0DGUDV�6RODU�SURYLGHG�LQIRUPDWLRQ�DQG�DVVHUWLRQV�RQ�HOHPHQWV�WKDW�GHILQH�WKH�
LQWHUFRQQHFWLRQ�LVVXHV�WKDW�ZLOO�EH�UHOHYDQW�LQ�UHVROYLQJ�WKH�GLVSXWH���$V�IXUWKHU�QRWHG��WKH�
SDUWLHV�KDYH�UDLVHG�LVVXHV�WKDW�UHTXLUH�WKH�FRQVLGHUDWLRQ�RI�WKH�LQWHUFRQQHFWLRQ�SURFHVV�DV�
D�SDUW�RI�UHVROYLQJ�WKLV�FDVH���

'LVSXWH�5HVROXWLRQ�3URFHVV

*UDQWLQJ�3*(¶V�DPHQGHG�FODLP�GRHV�QRW�IRUHFORVH�WKH�SDUWLHV¶�DELOLWLHV�WR�FRQWLQXH�ZLWK�
WKH�4)�/*,3�SURFHVV���7KDW�SURFHVV�PD\�EH�SXUVXHG�FRQFXUUHQWO\�ZKLOH�PDWWHUV�LQ�WKLV�
FDVH�DUH�DGGUHVVHG���,�UHTXHVW�WKDW�WKH�SDUWLHV�FRQWLQXH�WR�ZRUN�WRZDUGV�UHVROXWLRQ RI�
FHUWDLQ�LQWHUFRQQHFWLRQ�PDWWHUV�LQ�WKH�4)�/*,3�SURFHVV�GXULQJ�WKH�SHQGHQF\�RI�WKLV�FDVH���

7KH SDUWLHV�VKRXOG�FRQWLQXH�WR�DWWHPSW�WR�ILQG�D�UHVROXWLRQ�XQGHU�WKH�4)�/*,3�SURFHVV��
DQG�WKLV�FDVH�ZLOO�PRYH�IRUZDUG�ZLWK�WKH�H[SHFWDWLRQ�WKDW�WKH�GLVSXWH�UHVROXWLRQ�SURFHVV�
PD\�QDUURZ�WKH�LVVXHV�WR�EH�UHVROYHG�LQ�WKLV�FDVH���

�� 0DGUDV�6RODU�0RWLRQ�IRU�&ODULILFDWLRQ�RI�$/-�5XOLQJ�DW����-DQ�������������
�� ,G�� DW�����



�

&21&/86,21

$W�WKLV�WLPH�,�GR�QRW�FKDQJH�WKH�SURFHGXUDO�VFKHGXOH��7KLV�UXOLQJ�DFFHSWV�RQH�RI�3*(¶V�
DPHQGPHQWV�WR�LWV�FRXQWHUFODLP��ILQGLQJ�WKDW�WKH�DPHQGPHQW�LV�FRQVLVWHQW�ZLWK�WKH�
SUHYLRXV�SOHDGLQJV�DQG�LVVXHV�GLVFXVVHG�LQ�WKLV�FDVH��$FFRUGLQJO\��DW�WKLV�WLPH�,�GR�QRW�
ILQG�MXVWLILFDWLRQ�WR�DPHQG�WKH�SURFHGXUDO�VFKHGXOH��

'DWHG�WKLV��WK GD\�RI�)HEUXDU\� ������DW�6DOHP��2UHJRQ�
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