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l. INTRODUCTION

Although disappointed by CenturyLink-Qwest’s misstatement of CUB’s position
as to the need for the two additional conditions (Broadband and Most-Favored State)" in
order for the transaction to meet the *“in the public interest, no harm” standard of review,
CUB none-the-less continues to support the merger as one that is capable of being “in the
public interest, no harm” — but only with the imposition of the final two conditions
argued for by CUB.? CUB’s position has been made very clear throughout this
proceeding. CUB joined the Stipulation filed on December 2, 2010, because it felt the
appended conditions went a long way towards meeting the “in the public interest, no
harm” standard of review. CUB, however, wrote separately on the need for the two
additional conditions because it believed, and continues to believe, that in order for the

merger to be fully compliant with the “in the public interest, no harm” standard the

! CenturyLink and Qwest’s Opening Post-Hearing Brief at 47 and especially footnote 45.
2 UM 1484/CUB/100/Feighner/3 at lines 15 to 21 and at 4 lines 1-2. Reply Testimony of the Citizens’
Utility Board.
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Commission must impose the additional Broadband Trouble Report Complaint Reporting
condition and the Most-Favored State condition.

CUB writes again both to support the previously filed Stipulation and to add
emphasis to its prior request for the imposition of the two additional, necessary
conditions:

a) A Trouble Report Complaint Reporting condition for DSL broadband, and

b) A Most-Favored State condition.

1. ARGUMENT
1. The Standard of Review

It appears that there is general consensus on the standard of review for this merger
transaction. Telecommunications companies that wish to merge operations in Oregon are
subject to the provisions of ORS 759.375 and ORS 759.380, which have been interpreted
to require the meeting of an “in the public interest, no harm” standard.* No net benefit
need be found in the telecom arena, but the telecom arena still requires that the merger

cause “no harm.™

As noted above, CUB believes that with the imposition of the
conditions in the Stipulation and Staff’s requested conditions on Broadband Trouble
Report Compliant Reporting and Most-Favored State issues the CenturyLink-Qwest

merger transaction will meet the standard of “in the public interest, no harm.”

® UM 1484/CUB/200/Feighner. Testimony in Support of Imposition of Most-Favored State Commitment
Condition and Broadband Trouble Report Complaint Reporting Condition of the Citizens” Utility Board of
Oregon.

* See for example, (UM 1416 In the Matter of EMBARQ CORPORATION and CENTURYTEL, INC.
Order No. 09-169 at 3; UM 1431 Verizon Communications Inc. And Frontier Communications Corporation
Order No. 10-067 at 6.

> UM 1461 In the Matter of EMBARQ Corporation and CenturyTel, Inc. Order No. 09-169 at 3, Fn. 5.
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2. The non-stipulating parties arguments for additional conditions.

As stated in CUB’s Opening Brief, it appears that those opposing the CUB, Staff,
CenturyLink, and Qwest Stipulation do so not because they dispute the need for any of
the conditions that CUB and Staff have requested, and CenturyLink-Qwest has Stipulated
to, or that Staff and CUB continue to seek but rather because they wish to see those
conditions enhanced.® CUB has stated, however, that it thinks that the enhanced language
requested by the non-settling parties, in all of the additional conditions they are
requesting, would then go beyond meeting the “in the public interest, no harm” standard
and would amount to “icing on the cake”.” Staff has taken a similar position to CUB:

Staff understands the concerns underlying the objections to the

Stipulation. However, they are adequately addressed by the Stipulation.

Additionally, Staff does not support several of the additional conditions

listed above because they appear likely to confer benefits on certain

entities, rather than ensuring that these entities are not harmed by the

Transaction, or are unnecessary because the stipulated conditions provide

adequate protection. The stipulated conditions are a more careful balance

of the interests of CenturyLink, Qwest, and other entities and are designed

to satisfy the statutory standard.?

CUB is not an expert in wholesale telecom issues and therefore relies heavily on
Staff’s analysis of wholesale conditions. But, after careful review of Staff’s underlying
analysis, CUB finds that it does agree with Staff’s Opening Brief assessment of the
additional conditions sought by the non-stipulating parties. While CUB understands the
other intervenors’ positions, CUB believes the conditions that CUB helped craft, and the
two additional conditions that CUB continues to advocate for, will on their own, without

the addition of further restrictions, meet the “in the public interest, no harm” standard.

Any of the non-stipulating parties’ proposed additions seem to amount to a net benefit,

® Citizens’ Utility Board of Oregon’s Opening Brief at 6.
" Citizens’ Utility Board of Oregon’s Opening Brief at 6.
& Opening Brief by Staff of the Public Utility Commission of Oregon at 11, lines 24-26 and at 12 lines 1-4.
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and the telecom standard, whether for good or ill, requires only a finding of “in the public
interest, no harm.”

3. CenturyLink-Qwest’s opposition to the Broadband Trouble Report
Complaint Reporting Condition

CenturyLink-Qwest, in their overwhelming desire to avoid the two additional
conditions advocated for by CUB and Staff, have misstated CUB’s position as to the need
for this and the Most-Favored State condition. CUB believes that both the Broadband
Trouble Report Complaint Reporting condition and the Most-Favored State condition are
necessary in order for this merger transaction to meet the “in the public interest, no harm
standard.” While the 53 conditions set forth in the Stipulation do go a long way to
meeting that standard, alone they do not get there.

CenturyLink-Qwest continues to argue that the imposition of this condition would
exceed the Commission’s jurisdiction. But the Commission’s jurisdiction extends to
finding whether or not a merger transaction is “in the public interest”. The public interest
in extending broadband is clear and has been clearly acknowledged by CenturyLink-
Qwest through their acceptance of the underlying Broadband condition. If it is in the
public interest to expand broadband access, then it is clearly in the public interest to
monitor that expansion. Regardless of this fact, CUB agrees one hundred percent with
the arguments put forth in Staff’s eloquent briefing on this matter:

Whether the Commission has jurisdiction to impose such a condition

absent the merger is not an issue.

If the Commission adopts Staff’s recommendation, and conditions
approval of the Application on CenturyLink[-Qwest]’s willingness to

accede to the condition, CenturyLink[-Qwest] can choose whether it is

willing to go forward with the merger notwithstanding the requirement

that it file an annual report for five years regarding its DSL subscription in

Oregon and any complaints it has received regarding its Oregon DSL
service. In other words, the choice will be CenturyLink[-Qwest]’s as to
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whether it wishes to proceed with the merger and operate in Oregon
subject to reporting requirement, or not.’

CUB has already responded in its Opening Brief (in anticipation thereof) to all of
the other arguments raised by CenturyLink-Qwest and does not believe that detailed
elaboration is necessary. However, in summary, CUB supports Condition 14. CUB
believes this condition is necessary for the Commission to effectively monitor
CenturyLink-Qwest’s commitment to increase broadband availability in Oregon.’® CUB
believes it is within the Commission’s domain to ensure that unregulated services
provided by the merging companies are maintained during and after the merger in a
manner that is also in the public interest and causes no harm.** CUB further believes that
a Commission requirement for the merged companies to issue reports on the quality of
broadband services is not an unduly burdensome request and should provide an incentive
for the merged companies to continue to provide a quality product to Oregon customers.*?

CUB respectfully requests that the Commission impose the requested Trouble
Report Complaint Reporting condition upon CenturyLink-Qwest in this docket.

4, CenturyLink-Qwest’s opposition to the Most-Favored State condition

Again CenturyLink-Qwest begin their arguments in opposition to the additional
requested Most-Favored State condition by misstating CUB’s position in regard to the
need for this condition in order for the merger transaction to meet the “in the public

interest, no harm” standard.”> CUB reiterates its position once more that only when the

° Opening Brief of Staff of the Public Utility Commission at 6 lines 14-22.

19 Byt see, CTL/1100/Jones/2 lines 5-9.

1 But see, Id. at lines 19-21.

12 But see, Id. at lines 21-23 and at UM 1484/CUB/200/Feighner/5 lines 1-3.
13 CenturyLink and Qwest’s Opening Post-hearing Brief at 50.
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Commission imposes the final two requested conditions will the merger transaction meet
the *“in the public interest, no harm” standard.

CenturyLink-Qwest argues that the requested Most-Favored State condition is not
a reasonable condition. The companies argue that “[a] condition or commitment in one
jurisdiction may not be a necessary or even appropriate condition for adoption in
Oregon.”** This is true. However, as noted by Staff:

Because the MFS condition is designed to only capture conditions

in other states that address harms present in Oregon but not identified by

Oregon parties in this proceeding, or that more effectively address harms

in Oregon than the conditions stipulated to by Oregon parties,

CenturyLink’s arguments opposing the condition are misplaced.

Qwest, as anticipated, also argues that, “MFS conditions effectively serve as
disincentives to negotiating a settlement . . . .”*> But, as noted in CUB’s Opening Brief,
CenturyLink-Qwest have been on notice since August 2010 that several intervening
parties in Oregon would seek a Most-Favored State provision. And, on September 17,
2010, CenturyLink-Qwest received an order from the Louisiana Public Service
Commission containing provisions similar to, but not called, “a Most-Favored State”
condition.'® Even receipt of the Louisiana order did not deter CenturyLink-Qwest from

entering into the Stipulation with Staff and CUB in this docket, or from entering into

settlement agreements with other entities in this docket. So while some might consider

14 CenturyLink and Qwest’s Opening Post-hearing Brief at 50.
1> CenturyLink and Qwest’s Opening Post-hearing Brief at 51.
18 ouisiana Public Service Commission Docket No. U-31379, Order no. U-31379, September 17, 2010,
page 3:
“1. The Commission hereby states its non-opposition to the transaction as proposed.
2. This statement of non-opposition is done without prejudice to the authority of the
Commission to make investigations and require any reasonably necessary change it
may find legally to be in the public interest.
3. The Applicants shall provide notice to the LPSC of any conditions imposed upon the
merger, or agreed to in other jurisdictions, for the Commission’s review and possible
adoption if deemed in the public interest.
4. This Order shall be effective immediately.”
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CenturyLink-Qwest’s argument to be technically correct that “no other Commissions
reviewing this Transaction have adopted an MFS provision”,*” CUB would beg to differ.
It is CUB’s position that this evidence clearly refutes CenturyLink-Qwest’s argument that
a Most-Favored State condition would pose any disincentive to their entering into
settlement agreements with parties in the remaining dockets in other states.

CenturyLink-Qwest also argues that the proposed MFS condition would be
inequitable in its application.® They argue that the proposed condition is “one-sided”
because it does not “eliminate conditions the Merging companies have agreed to in
Oregon as part of their negotiation process but not ordered elsewhere.”* But as Staff
points out, “[w]hether another jurisdiction finds a particular harm is not present in that
jurisdiction is not necessarily probative of whether that potential harm is present in
Oregon.”®

CenturyLink-Qwest’s argument that it is also inequitable to include the FCC in
the Most-Favored State condition is also wide of the mark. As noted by Staff, “[t]he FCC
is probably the best positioned to identify harms of the Transaction presented to
wholesale customers. It makes no sense for the Commission to ignore the expertise of
the FCC simply because it has not included the FCC in MFS conditions adopted in
previous cases.”*
While CenturyLink-Qwest may not like this condition, because the good

conditions negotiated in one state can be applied in other states and the bad conditions

will likely stay at home, it would be less than prudent for the Commission to fail to wield

17 CenturyLink and Qwest’s Opening Post-hearing Brief at 53.

18 CenturyLink and Qwest’s Opening Post-hearing Brief at 51.

19 CenturyLink and Qwest’s Opening Post-hearing Brief at 51 (emphasis in the original).
2 Opening Brief By Staff of the Public Utility Commission of Oregon at 10 lines 4-5.

21 Opening Brief By Staff of the Public Utility Commission of Oregon at 10 lines 18-21.
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the powers that it has to ensure that this agreement is fully in the Oregon public’s interest
and that no harm is done to the Oregon public by this transaction being better in one state
than another. This condition is one of the best tools in the Commission’s merger tool
box. CUB respectfully requests that the Commission utilize this tool and wield it
forcefully.

CUB supports the imposition of this condition with, as noted in CUB’s Opening
Brief, one small correction. The requested correction is shown in italics, “Within fifteen
(15) calendar days after a final order adopting a new condition or stipulation with new or
amended commitments by a commission in another state jurisdiction and the FCC is
entered, CenturyLink will send a copy of the stipulation and commitment to Oregon
Commission Staff and to all parties in UM 1484.”%
I1l. CONCLUSION

The conditions appended to the Stipulation are important, and do go a long way
towards protection of the public, but those same conditions do not meet the “in the public
interest, no harm” standard without the imposition of the final two requested conditions —
Trouble Report Complaint Reporting and Most-Favored State.

CUB respectfully requests that the Commission adopt the Stipulation and adopt
the Trouble Report Complaint Reporting and Most-Favored State condition (amended as

CUB suggests) because then, and only then, will the merger fully meet the standard of “in

?2 Citizens’ Utility Board of Oregon’s Opening Brief at 10.
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the public interest, no harm”. The enhanced language sought by the other intervenors

appears to CUB to exceed the standard.
DATED this 1% day of February, 2011.

Respectfully submitted,

//// ;//{(

G. Catriona McCracken #933587
Legal Counsel

Citizens’ Utility Board of Oregon
610 SW Broadway Ste 400
Portland, OR 97205

(503) 227-1984
Catriona@oregoncub.org
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Respectfully submitted,

John C. Sturm, OSB #105174
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610 SW Broadway Ste 400
Portland, OR 97205

(503) 227-1984
john@oregoncub.org
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