
   

MARY ANN HUTTON 

Southern Oregon Office:   1141 NW Kring St., Roseburg, OR  97470     Phone:  (541) 440 9717           

Email:  mah@canonandhutton.com 

Canon and Hutton, Attorneys at Law 

 
 
 
 

November 16, 2004 
 
 
 

VIA OVERNIGHT DELIVERY 
 
 
Ms. Annette M. Taylor 
Administrative Hearings Division 
Oregon Public Utility Commission 
550 Capitol Street N.E., Suite 215 
Salem, OR   97308-2148 
 
  RE: Docket No. UM 1121  
   Opening Brief of Associated Oregon Industries 
 
Dear Ms. Taylor: 
 

Enclosed for filing in the above-referenced docket are the original and five copies 
of the Opening Brief of Associated Oregon Industries.  A certificate of service is also 
attached.   

 
Please call me with any questions.  Thank you for your assistance. 
 
 
     Sincerely, 
 
     /s/ Mary Ann Hutton 
 
     Mary Ann Hutton 
 
 

 
Enclosures 
 
cc:  UM 1121 Service List 



PAGE 1 - CERTIFICATE OF SERVICE    

CERTIFICATE OF SERVICE 
 

 
  I HEREBY CERTIFY that I have this day served the Opening Brief of Associated 

Oregon Industries upon the parties, shown below, on the official service list for Docket 

No. UM 1121, by causing the same to be electronically served on November 17, 2004, 

upon all parties who have an email address on the official service list, and by U.S. Mail, 

postage-prepaid, deposited on November 16, 2004, to those parties who do not have an 

email address on the official service list. 

Dated at Roseburg, Oregon, this 16th day of November, 2004. 

 
          /s/  Mary Ann Hutton   
     Mary Ann Hutton 

 
JIM ABRAHAMSON -- CONFIDENTIAL 
COMMUNITY ACTION DIRECTORS OF OREGON 
4035 12TH ST CUTOFF SE STE 110 
SALEM OR 97302 
jim@cado-oregon.org 

SUSAN K ACKERMAN 
NIPPC 
PO BOX 10207 
PORTLAND OR 97296-0207 
susan.k.ackerman@comcast.net 

GRIEG ANDERSON 
5919 W MILES ST. 
PORTLAND OR 97219 

JEANNE L ARANA 
OREGON HOUSING AND COMMUNITY SERVICES 
DEPT 
PO BOX 14508 
SALEM OR 97301 
jeanne.arana@hcs.state.or.us 

KEN BEESON -- CONFIDENTIAL 
EUGENE WATER & ELECTRIC BOARD 
500 EAST FOURTH AVENUE 
EUGENE OR 97440-2148 
ken.beeson@eweb.eugene.or.us 

JULIE BRANDIS -- CONFIDENTIAL 
ASSOCIATED OREGON INDUSTRIES 
1149 COURT ST NE 
SALEM OR 97301-4030 
jbrandis@aoi.org 

KIM BURT 
WEST LINN PAPER COMPANY 
4800 MILL ST 
WEST LINN OR 97068 
kburt@wlinpco.com 

J LAURENCE CABLE -- CONFIDENTIAL 
CABLE HUSTON BENEDICT ET AL 
1001 SW 5TH AVE STE 2000 
PORTLAND OR 97204-1136 
lcable@chbh.com 

D. KEVIN CARLSON 
DEPT OF JUSTICE - GENERAL COUNSEL DIVISION 
1162 COURT ST NE 
SALEM OR 97301-4096 
d.carlson@doj.state.or.us 

MICHAEL CARUSO 
176 SW HEMLOCK 
DUNDEE OR 97115 
carusodad@hotmail.com 



PAGE 2 - CERTIFICATE OF SERVICE 

JENNIFER CHAMBERLIN -- CONFIDENTIAL 
STRATEGIC ENERGY LLC 
2633 WELLINGTON COURT 
CLYDE CA 94520 
jchamberlin@sel.com 

WILLIAM H CHEN 
CONSTELLATION NEWENERGY INC 
2175 N CALIFORNIA BLVD STE 300 
WALNUT CREEK CA 94596 
bill.chen@constellation.com 

JOAN COTE -- CONFIDENTIAL 
OREGON ENERGY COORDINATORS ASSOCIATION 
2585 STATE ST NE 
SALEM OR 97301 
cotej@mwvcaa.org 

CHRIS CREAN -- CONFIDENTIAL 
MULTNOMAH COUNTY 
501 SE HAWTHORNE, SUITE 500 
PORTLAND OR 97214 
christopher.d.crean@co.multnomah.or.us 

MELINDA J DAVISON -- CONFIDENTIAL 
DAVISON VAN CLEVE PC 
1000 SW BROADWAY STE 2460 
PORTLAND OR 97205 
mail@dvclaw.com 

JIM DEASON 
CABLE HUSTON BENEDICT HAAGENSEN & LLOYD 
LLP 
1001 SW FIFTH AVE STE 2000 
PORTLAND OR 97204-1136 
jdeason@chbh.com 

JAMES DITTMER -- CONFIDENTIAL 
UTILITECH INC 
740 NW BLUE PKWY STE 204 
LEE'S SUMMIT MO 64086 
jdittmer@utilitech.net 

J JEFFREY DUDLEY -- CONFIDENTIAL 
PORTLAND GENERAL ELECTRIC 
121 SW SALMON ST 1WTC1300 
PORTLAND OR 97204 
jay.dudley@pgn.com 

GARY DUELL -- CONFIDENTIAL 
11301 SE CHARVIEW COURT 
CLACKAMAS, OR OR 97015 
gduell@bigplanet.com 

JASON EISDORFER -- CONFIDENTIAL 
CITIZENS' UTILITY BOARD OF OREGON 
610 SW BROADWAY STE 308 
PORTLAND OR 97205 
jason@oregoncub.org 

JAMES F FELL -- CONFIDENTIAL 
STOEL RIVES LLP 
900 SW 5TH AVE STE 2600 
PORTLAND OR 97204-1268 
jffell@stoel.com 

ANN L FISHER -- CONFIDENTIAL 
AF LEGAL & CONSULTING SERVICES 
1425 SW 20TH STE 202 
PORTLAND OR 97201 
energlaw@aol.com 

ANDREA FOGUE 
LEAGUE OF OREGON CITIES 
PO BOX 928 
1201 COURT ST NE STE 200 
SALEM OR 97308 
afogue@orcities.org 

SCOTT FORRESTER 
FRIENDS OF THE CLACKAMAS RIVER 
2030 NW 7TH PL 
GRESHAM OR 97030 
clackamas9@aol.com 

KATHERINE FUTORNICK 
14800 NE BLUEBIRD HILL LANE 
DAYTON OR 97114 
futork@onlinemac.com 

LORA GARLAND L-7 
BONNEVILLE POWER ADMINISTRATION 
P.O. BOX 3621 
PORTLAND OR 97208-3621 
lmgarland@bpa.gov 

LEONARD GIRARD 
2169 SW KINGS COURT 
PORTLAND OR 97205 
lgirard@teleport.com 

ANN ENGLISH GRAVATT -- CONFIDENTIAL 
RENEWABLE NORTHWEST PROJECT 
917 SW OAK - STE 303 
PORTLAND OR 97205 
ann@rnp.org 



PAGE 3 - CERTIFICATE OF SERVICE 

PATRICK G HAGER -- CONFIDENTIAL 
PORTLAND GENERAL ELECTRIC 
121 SW SALMON ST 1WTC0702 
PORTLAND OR 97204 
patrick.hager@pgn.com 

ROY HENDERSON 
PENSION ENHANCEMENT COMMITTEE 
895 NW DALE AVENUE 
PORTLAND OR 97229 
royhensn@msn.com 

MARY ANN HUTTON -- CONFIDENTIAL 
CANON AND HUTTON 
SOUTHERN OREGON OFFICE 
1141 NW KRING ST 
ROSEBURG OR 97470 
mah@canonandhutton.com 

JOE JANSSENS 
PGE PENSION ENHANCEMENT COMMITTEE 
24495 BUTTEVILLE RD NE 
AURORA OR 97002 
osprey64@juno.com 

VALARIE KOSS 
COLUMBIA RIVER PUD 
PO BOX 1193 
SAINT HELENS OR 97051 
vkoss@crpud.org 

GEOFFREY M KRONICK LC7 -- CONFIDENTIAL 
BONNEVILLE POWER ADMINISTRATION 
PO BOX 3621 
PORTLAND OR 97208-3621 
gmkronick@bpa.gov 

MICHAEL L KURTZ 
BOEHM, KURTZ & LOWRY 
36 E 7TH ST STE 1510 
CINCINNATI OH 45202-4454 
mkurtzlaw@aol.com 

ROCHELLE LESSNER -- CONFIDENTIAL 
LANE, POWELL, SPEARS, LUBERSKY LLP 
601 SW 2ND AVE. STE. 2100 
PORTLAND OR 97204 
lessnerr@lanepowell.com 

KEN LEWIS -- CONFIDENTIAL 
2880 NW ARIEL TERRACE 
PORTLAND OR 97210 
kl04@mailstation.com 

STEVEN G LINS 
GLENDALE, CITY OF 
613 E BROADWAY STE 220 
GLENDALE CA 91206-4394 
slins@ci.glendale.ca.us 

JAMES MANION -- CONFIDENTIAL 
WARM SPRINGS POWER ENTERPRISES 
PO BOX 960 
WARM SPRINGS OR 97761 
j_manion@wspower.com 

LLOYD K MARBET 
DON'T WASTE OREGON 
19142 S BAKERS FERRY RD 
BORING OR 97009 
marbet@mail.com 

GORDON MCDONALD 
PACIFIC POWER & LIGHT 
825 NE MULTNOMAH STE 800 
PORTLAND OR 97232 
gordon.mcdonald@pacificorp.com 

DANIEL W MEEK -- CONFIDENTIAL 
DANIEL W MEEK ATTORNEY AT LAW 
10949 SW 4TH AVE 
PORTLAND OR 97219 
dan@meek.net 

THAD MILLER -- CONFIDENTIAL 
OREGON ELECTRIC UTILITY COMPANY 
222 SW COLUMBIA STREET, SUITE 1850 
PORTLAND OR 97201-6618 
tmiller6@optonline.com 

WILLIAM MILLER 
IBEW 
17200 NE SACRAMENTO 
PORTLAND OR 97230 
bill@ibew125.com 

CHRISTY MONSON 
LEAGUE OF OREGON CITIES 
1201 COURT ST. NE STE. 200 
SALEM OR 97301 
cmonson@orcities.org 

MICHAEL MORGAN -- CONFIDENTIAL 
TONKON TORP LLP 
888 SW 5TH AVE STE 1600 
PORTLAND OR 97204-2099 
mike@tonkon.com 

FRANK NELSON 
543 WILLAMETTE CT 
MCMINNVILLE OR 97128 
fnelson@viclink.com 

NANCY NEWELL 
3917 NE SKIDMORE 
PORTLAND OR 97211 
ogec2@hotmail.com 



PAGE 4 - CERTIFICATE OF SERVICE 

JAMES NOTEBOOM -- CONFIDENTIAL 
KARNOPP PETERSEN NOTEBOOM ET AL 
1201 NW WALL ST STE 300 
BEND OR 97701 
jdn@karnopp.com 

LISA F RACKNER -- CONFIDENTIAL 
ATER WYNNE LLP 
222 SW COLUMBIA ST STE 1800 
PORTLAND OR 97201-6618 
lfr@aterwynne.com 

DONALD W SCHOENBECK -- CONFIDENTIAL 
REGULATORY & COGENERATION SERVICES INC 
900 WASHINGTON ST STE 780 
VANCOUVER WA 98660-3455 
dws@r-c-s-inc.com 

REBECCA SHERMAN -- CONFIDENTIAL 
HYDROPOWER REFORM COALITION 
320 SW STARK STREET, SUITE 429 
PORTLAND OR 97204 
northwest@hydroreform.org 

JOHN W STEPHENS -- CONFIDENTIAL 
ESLER STEPHENS & BUCKLEY 
888 SW FIFTH AVE STE 700 
PORTLAND OR 97204-2021 
stephens@eslerstephens.com 

BRETT SWIFT -- CONFIDENTIAL 
AMERICAN RIVERS 
320 SW STARK ST, SUITE 418 
PORTLAND OR 97204 
bswift@amrivers.org 

MITCHELL TAYLOR -- CONFIDENTIAL 
ENRON CORPORATION 
PO BOX 1188 
1221 LAMAR - STE 1600 
HOUSTON TX 77251-1188 
mitchell.taylor@enron.com 

LAURENCE TUTTLE 
CENTER FOR ENVIRONMENTAL EQUITY 
610 SW ALDER #1021 
PORTLAND OR 97205 
nevermined@earthlink.net 

S BRADLEY VAN CLEVE -- CONFIDENTIAL 
DAVISON VAN CLEVE PC 
1000 SW BROADWAY STE 2460 
PORTLAND OR 97205 
mail@dvclaw.com 

BENJAMIN WALTERS -- CONFIDENTIAL 
CITY OF PORTAND - OFFICE OF CITY ATTORNEY 
1221 SW 4TH AVE - RM 430 
PORTLAND OR 97204 
bwalters@ci.portland.or.us 

MICHAEL T WEIRICH -- CONFIDENTIAL 
DEPARTMENT OF JUSTICE 
1162 COURT ST NE 
SALEM OR 97301-4096 
michael.weirich@state.or.us 

STEVEN WEISS 
NORTHWEST ENERGY COALITION 
4422 OREGON TRAIL CT NE 
SALEM OR 97305 
steve@nwenergy.org 

ROBIN WHITE 
PORTLAND BOMA 
1211 SW 5TH AVE STE 2722-MEZZANINE 
PORTLAND OR 97201 
rwhite@bigplanet.com 

LORNE WHITTLES 
EPCOR MERCHANT & CAPITAL (US) INC 
1161 W RIVER ST STE 250 
BOISE ID 83702 
lwhittles@epcor.ca 

LINDA K WILLIAMS -- CONFIDENTIAL 
KAFOURY & MCDOUGAL 
10266 SW LANCASTER RD 
PORTLAND OR 97219-6305 
linda@lindawilliams.net 

 

 



 

BEFORE THE PUBLIC UTILITY COMMISSION 
 

OF OREGON 
 
 
 
 
 

In the Matter of 
 
OREGON ELECTRIC UTILITY 
COMPANY, LLC, et al., 
 
Application for Authorization to Acquire  
Portland General Electric Company 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

UM 1121 

 
 
 
 
 
 

OPENING BRIEF OF 
 

ASSOCIATED OREGON INDUSTRIES 
 
 
 
 
 
 
 
 
 
 

 
November 17, 2004 

 



 

Page 2 - Opening Brief of AOI 

TABLE OF CONTENTS 

I. SUMMARY ........................................................................................................... 3 

II. INTRODUCTION.................................................................................................. 4 

III. ARGUMENT......................................................................................................... 6 

A. In order to approve the proposed transaction, the Commission must 
find it provides net benefits to PGE customers.  The Commission 
should exercise its broad discretion to closely scrutinize the unique 
complexities and risks inherent in this transaction. .................................... 6 

B. Numerous serious concerns surround the proposed transaction.  It 
presents a high degree of risk and uncertainty for PGE customers. .......... 9 

1. The complex layers of ownership and control of this 
transaction create regulatory complexity......................................... 9 

2. Short-term ownership does not bring needed stability to PGE 
and does not benefit PGE customers............................................ 13 

3. Short-term investment objectives do not align with long-term 
customer interests......................................................................... 14 

4. The double leveraged debt structure of this transaction 
creates potential costs and risks for PGE and its customers. ....... 17 

C. The proposed transaction must provide a net benefit to customers 
compared to the underlying condition of PGE.......................................... 19 

1. PGE is not a distressed company, financially or 
operationally.................................................................................. 20 

2. PGE will transition to new ownership under either its current 
status or the proposed transaction. ............................................... 22 

3. The value of indemnification for potential liabilities is not 
clear-cut. ....................................................................................... 26 

D. The application, as filed, does not serve PGE’s customers in the 
public interest.  If the Commission decides to approve the 
application, it must impose more stringent conditions to mitigate 
risks, protect customers, and result in a net benefit to customers. .......... 28 

IV. CONCLUSION.................................................................................................... 33 

V. LIST OF CONDITIONS ...................................................................................... 34 



 

Page 3 - Opening Brief of AOI 

I. SUMMARY 1 

 2 
 3 
 In order to approve the proposed transaction, the Commission must find it provides 4 

a net benefit to customers.  The Commission should exercise its broad discretion to 5 
closely scrutinize the unique complexities, risks, and uncertainties inherent in this 6 
transaction.   7 

 8 
 9 
 Numerous serious concerns surround this transaction.  It presents a high degree of 10 

risk and uncertainty for PGE customers.  These concerns include: 11 
o Complex layers of ownership, control and responsibility  12 
o Lack of stability due to short-term ownership; unresolved future ownership 13 
o Short-term investment objectives  14 
o Costs and risks from a double leveraged debt structure 15 

 16 
 17 
 The proposed transaction must provide a net benefit to customers compared to the 18 

underlying condition of PGE. 19 
o PGE is not a distressed company, financially or operationally 20 
o PGE will transition to new ownership under its current status 21 
o The value of indemnification for potential liabilities is not clear cut 22 

 23 
 24 
 The application, as filed, does not serve PGE’s customers in the public interest.  If 25 

the Commission decides to approve the application, it must impose more stringent 26 
conditions to mitigate risks, protect customers, and result in the required net benefit 27 
to customers.  Conditions should assure: 28 

o Stringent and comprehensive financial protections 29 
o Transparency and access to information 30 
o Continuity of programs benefiting customers 31 
o Rate credits as necessary to provide a net benefit to customers 32 

 33 
 34 
 The Commission must assure that PGE’s customers will be protected from harm 35 

and actually see a net benefit from this transaction.  The Commission must keep its 36 
sole focus on what serves PGE’s customers in the public interest, as required by 37 
ORS 757.511.  38 
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 1 

II. INTRODUCTION 2 

Associated Oregon Industries (“AOI”) submits this Initial Brief pursuant to the 3 

Posthearing Report issued October 26, 2004 in the UM 1121 docket.  The Public Utility 4 

Commission of Oregon (“OPUC” or “Commission”) granted AOI’s request for Case 5 

Certification and approved AOI’s proposed budget for an intervenor funding Issue Fund 6 

Grant, enabling AOI to represent the interests of a broad cross-section of commercial, 7 

retail, and service-industry customers in the UM 1121 proceeding.1  To efficiently utilize 8 

limited intervenor funding resources and avoid duplicating efforts, and consistent with its 9 

statement of work, AOI did not submit testimony in this case but has relied upon the 10 

extensive testimony provided by other intervenors and the OPUC staff.  AOI was an 11 

active participant throughout settlement discussions in the case.    12 

AOI now submits this brief urging the Commission to carefully scrutinize the 13 

unique complexities, risks and uncertainties inherent in the proposed transaction, and 14 

any conditions the Commission considers in regard to the transaction, in reaching its 15 

determination of whether the application serves PGE’s customers in the public interest 16 

as required by ORS 757.511.     17 

Collectively, 1.5 million Oregonians -- 44% of the state’s population -- must 18 

depend on PGE for a critical service.2  Oregonians pay well over $1.2 billion a year in 19 

revenue to PGE.  Over 92,000 commercial customers alone pay over $500 million in 20 

annual revenues to PGE, accounting for 12% of the customers and 39% of the utility’s 21 

                                            
1 Re: Oregon Electric, OPUC Docket No. UM 1121, Order No. 04-303 (May 27, 2004); and OPUC Order 
No. 04-352 (June 23, 2004). 
2 ICNU/806 at 62. 
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revenues.3  For the sake of all these customers, and the economic well-being of the 1 

state as a whole, the Commission must get this right.  As a regulated monopoly provider 2 

of an essential public utility service, PGE’s future is critical to all customers -- as 3 

employers, employees and consumers -- and to the economy of our state.   4 

AOI believes it is in the best interests of PGE customers to reduce risks and 5 

uncertainty, achieve financial strength, and attain long-term ownership and 6 

management stability.  Unfortunately, the proposed transaction raises numerous serious 7 

concerns that could move PGE in the opposite direction.  These concerns arise from the 8 

complex layers of ownership and control intended to side-step federal regulatory 9 

protections, short-term ownership and investment objectives, the unresolved issues of 10 

ultimate ownership, and the double leveraged debt structure, among others.  11 

If the Commission ultimately decides to approve this transaction, the Commission 12 

must impose more stringent conditions than are proposed by the applicants.  These 13 

conditions must assure stringent and comprehensive financial protection, transparency 14 

and access to information, continuity of programs benefiting customers, and rate credits 15 

necessary to result in a net benefit to customers.  These conditions are absolutely 16 

necessary to protect customers from harm, the Commission’s underlying basic legal 17 

obligation, let alone to meet the higher standard that the application serves those 18 

customers by producing a “net benefit” as required by ORS 757.511.   19 

In the end, such conditions can mitigate risk, but they cannot eliminate it.  Not 20 

every contingency or loophole can be anticipated.  No amount of conditions can change 21 

the underlying structure of this transaction that gives rise to many of the concerns.  With 22 

                                            
3 Id. at 64. 
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these conditions, however, at least customers would be better protected from those 1 

risks should the Commission decide to approve the application. 2 

Unlike previous mergers applications, the Commission does not have the benefit 3 

of relying on stipulations among the applicants, OPUC Staff, and customer groups to 4 

assist the Commission in reaching conclusions and crafting appropriate conditions.  In 5 

this case, the Commission must do the hard work to absolutely assure that the 6 

proposed transaction, if approved, would not only protect PGE customers from harm but 7 

also serve those customers by providing a net benefit.  The Commission can carry out 8 

its statutory duty in this case only by keeping its sole focus on what serves PGE’s 9 

customers.        10 

III. ARGUMENT 11 

A. In order to approve the proposed transaction, the Commission must 12 
find it provides net benefits to PGE customers.  The Commission 13 
should exercise its broad discretion to closely scrutinize the unique 14 
complexities and risks inherent in this transaction. 15 

The proposed transaction “must serve the public utility’s customers in the public 16 

interest” under ORS 757.511(3).  The Commission extensively reviewed relevant 17 

statutes and adopted the legal standard applicable to such transactions in OPUC 18 

Docket No. UM 1011.  The Commission determined the law requires that the application 19 

be “more than neutral with respect to utility customers” and that “absence of customer 20 

harm is not sufficient to satisfy the standard for approval.”4  The Commission concluded 21 

that the plain language of the statute requires a “net benefit standard” for approval.5  In 22 

ORS 757.511(3) the Legislature imposed a “higher affirmative duty” on the Commission 23 

                                            
4 Re Legal Standard For Approval of Mergers, OPUC Docket No. UM 1011, Order No. 01-778 (Sept. 4, 
2001) at 10. 
5 Id. 
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than in the rest of the statutory scheme directing the Commission to protect customers 1 

from harm, intending a “net benefit standard” for approval.6 2 

In adopting the legal standard for approval under ORS 757.511, the Commission 3 

rejected arguments from PGE that the OPUC identify in advance the types of regulatory 4 

risks it would consider and identify a form of conditions that would meet the most 5 

common risks.  In rejecting this notion, the Commission declared it “cannot anticipate 6 

what risks might emerge in the future and will not restrict our discretion in such a way.”7  7 

The Commission concluded that: 8 

We will consider the total set of concerns presented by each merger 9 
application in determining how to assess a net benefit.  This allows us to 10 
retain flexibility in our decision making….   11 

In ORS 757.511(3), the Legislature has given the Commission discretion 12 
in assessing whether to approve mergers.  We do not propose to 13 
circumscribe that discretion….  We cannot say in advance what showing a 14 
given utility must make to gain approval; such a determination would 15 
restrict the discretion the Legislature has given us.  We will assess each 16 
merger on a case by case basis.8 17 

 Prior to clarifying its legal standard in UM 1011, the Commission ruled on 18 

three major merger applications under ORS 757.511:  The Enron acquisition of PGE in 19 

1997; the Scottish Power acquisition of PacifiCorp in 1999; and the application of Sierra 20 

Pacific Resources to acquire PGE in 2000.  In each of those cases, one or more 21 

stipulations had been reached among the applicant, the OPUC Staff, and certain other 22 

parties, and submitted to the Commission for approval.9   The stipulations contained 23 

extensive conditions.  The Commission had the benefit of those stipulated conditions to 24 

                                            
6 Id. 
7 Id. at 4. 
8 Id. at 11. 
9 Re Enron Corp., OPUC Docket No. UM 814, Order No. 97-196 at 2 (June 4, 1997); Re Scottish Power, 
OPUC Docket No. UM 918, Order No. 99-616 at 2 (Oct. 6, 1999); Re Sierra Pacific Resources, OPUC 
Docket No. UM 967, Order No. 00-702 at 1 (Oct. 30, 2000).  
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consider and incorporate into its orders in each of those prior cases.10   With the 1 

conditions crafted based on the facts of each individual transaction, the Commission 2 

found that each of those applications would serve the utility’s customers in the public 3 

interest.   4 

In examining the Oregon Electric Utility Co. (“OEUC” or ”Oregon Electric”) 5 

application in this docket, the Commission should consider the many factors that 6 

distinguish this application from those prior cases.  As will be discussed below, this 7 

application presents unique complexity, opacity, uncertainty and risks.   8 

The Commission has rightly declared its intention to assess each such 9 

transaction on a case-by-case basis.  The Commission should exercise the broad 10 

discretion the Legislature has given it to assess whether to approve or deny this 11 

application based on the total set of concerns presented by this particular application.11  12 

If the Commission ultimately decides to approve this application, it should do so only 13 

with extensive conditions that improve upon conditions imposed in past cases and 14 

provide the highest possible level of customer protection, which is necessary to address 15 

the unique risks and uncertainties of this application. 16 

In making its determination, the Commission should consider the lessons learned 17 

since the last PGE acquisition:  that the best of intentions do not guarantee results and 18 

the unthinkable may indeed become the reality.         19 

                                            
10 See Appendices to each order above. 
11 Notwithstanding its broad discretion, if the Commission does not believe its statutory or procedural 
framework is adequate to meet the Commission’s needs to thoroughly assess an application such as this, 
AOI stands ready to assist the Commission to make any needed changes in the 2005 Legislature, in 
advance of any future such applications.   
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B. Numerous serious concerns surround the proposed transaction.  It 1 
presents a high degree of risk and uncertainty for PGE customers.  2 

Numerous, serious concerns surround this application.  They were well 3 

addressed throughout the testimony of Staff, Industrial Customers of Northwest Utilities 4 

(ICNU), Citizens Utility Board (CUB), and others.  They include:  complex layers of 5 

ownership, control, and responsibility designed to side-step federal regulations; short-6 

term ownership and investment objectives with unresolved ultimate ownership and 7 

control; and the double leveraged debt structure.  8 

The risk from some of these concerns can be mitigated with stringent conditions 9 

designed to protect customers.  However, no matter how carefully crafted, conditions 10 

cannot protect against all risks and uncertainties.  And there are no conditions that will 11 

change the underlying nature of this proposed transaction.  Yet it is the very nature of 12 

this transaction that gives rise to so many of the concerns.   13 

1. The complex layers of ownership and control of this 14 
transaction create regulatory complexity. 15 

If this transaction closes, who will control PGE?  Who will the OPUC regulate? 16 

The applicants propose a labyrinth of ownership and control layers.12  PGE would have 17 

a new Board of Directors.13  However, PGE would be owned by OEUC, the chief 18 

applicant here.  OEUC is a holding company newly created for purposes of this 19 

transaction.  It is comprised of three groups:  the “Local Applicants”, which will be made 20 

up of Managing Member LLC and its individual owners; the “TPG Applicants” which are 21 

comprised of two investment funds managed by Texas Pacific Group (“TPG”), TPG 22 

Partners III, L.P. and TPG Partners IV, L.P.; and the “Passive Investors” which include 23 

                                            
12 See OEUC Application Amendment, Revised OEUC/9. 
13 OEUC Application at 19. 
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the Bill & Melinda Gates Foundation and OCM Opportunities Fund III, L.P. 14   The Local 1 

Applicants would own about 0.4% of the economic interest in OEUC.  The TPG 2 

Applicants would own 79.9% of the economic interest.15  TPG Applicants would 3 

ostensibly hold 5% of the voting control.16   4 

The explicit purpose of allocating the voting control to OEUC is to avoid having 5 

TPG or TPG Applicants be treated as a holding company under the Public Utility 6 

Holding Company Act (“PUHCA”).17  The entire purpose of this contorted ownership 7 

structure is to legally side-step federal consumer protections administered by the 8 

Securities and Exchange Commission (“SEC”).     9 

While ostensibly giving up voting control to get around federal regulations, 10 

however, TPG Applicants would in actuality retain control over decisions affecting PGE.  11 

The Local Applicants’ voting control is subject to an extensive list of “consent rights” 12 

held by the TPG Applicants.18  These consent rights give TPG Applicants veto power 13 

over a broad range of corporate decisions.  TPG Applicant’s consent right powers range 14 

from major decisions such as the sale of assets, to management decisions involving the 15 

employment and compensation of officers.  They include adoption of PGE’s annual 16 

operating budget, capital budget, and financial plans.  They include any material filing in 17 

connection with a PGE rate proceeding.  They include changes in rates or other tariffs.19 18 

In addition, at least two of TPG’s partners would serve on the PGE Board of 19 

Directors.20  At least one of those would serve on the OEUC Board.21  TPG will certainly 20 

                                            
14 Id. at 6. 
15 Id. at 7. 
16 Id. 
17 Id.; OEUC/3, Davis/9; OEUC/5, Schifter/5-6. 
18 OEUC/7 at 1-3; OEUC/901, Schifter/1-2.   
19 Id. 
20 OEUC Application at 20.  
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be able to signal its desires to the OEUC and PGE Boards to get its way.  But in any 1 

case, TPG Applicants would have the ultimate control over PGE -- not the OEUC Board, 2 

not the Local Applicants, not the Managing Members, and not the PGE Board.   3 

Regardless of commitments to local “representation” on the PGE Board, and with 4 

all due respect to the well-regarded individuals tapped for the Board and their presumed 5 

good intentions and efforts, the fact remains:  The TPG Applicants would ultimately 6 

exercise the control over decisions affecting PGE.   7 

Furthermore, TPG can cause an initial public offering (“IPO”) or other sale of 8 

PGE without the approval of the OEUC or PGE Boards.22  Regardless of any 9 

commitments to consult with the other boards, the fact remains that TPG would 10 

ultimately be able to unilaterally determine how and when to dispose of PGE.   11 

Moreover, if PUHCA is repealed, TPG’s need for the contortions of the OEUC 12 

holding company goes away.  The voting rights of the Local Applicants and the TPG 13 

Applicants in OEUC will be adjusted to reflect their respective equity holdings.23  TPG 14 

Applicants will drop the façade and have direct voting control. 15 

Clearly, having put up the vast majority of the investment equity for this 16 

transaction, TPG has every interest in retaining control over its investment.  17 

Unfortunately, the applicant’s assertions that local “representation” on the PGE Board 18 

will provide a benefit to customers is illusory.  Even if PGE Board members’ interests 19 

were aligned with customers, which they are not, TPG Applicant’s control over PGE 20 

decisions trumps any mere representation on the Board.  21 

                                                                                                                                             
21 OEUC Application Amendment at 2. 
22 Hearing Transcript (“Tr.”) at 176-177 (Schifter). 
23 OEUC Application at 7; OEUC/3, Davis/9. 
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The complexity of this transaction may not be quite so worrisome if the 1 

Commission could examine the applicants’ track record in managing a utility.  2 

Unfortunately, they don’t have one.  TPG and the applicants have absolutely no 3 

experience in owning or managing a fully regulated, monopoly utility.24  Even the 4 

proposed members of the PGE Board, esteemed and respected as they are, have no 5 

utility or energy industry experience except for current CEO Peggy Fowler and one 6 

other proposed member who lives far away from Oregon.25  The Managing Members 7 

and others individuals serving on the Oregon Electric Board also do not have any utility 8 

experience.26 9 

The Legislature obviously intended that an applicant’s experience in operating 10 

public utilities should be an important consideration for the Commission.  ORS 11 

757.511(2)(g) expressly requires the applicant to provide “detailed information” 12 

regarding the applicant’s experience operating public utilities.  The applicants could not 13 

provide any.  If this were a job application, the applicants would have failed a basic 14 

qualification. 15 

In its initial application, the applicants cited one of the benefits of the proposed 16 

transaction was that it is simple and straightforward.27  The extensive testimony from all 17 

parties in the record shows it is anything but.   18 

What does this structure actually provide customers?  Lack of clarity, over who 19 

will have ultimate control over decisions large and small; lack of transparency, since the 20 

TPG Applicants are private equity investment funds not subject to the same public 21 

                                            
24 OEUC Application, Appendix A at 2. 
25 OEUC Application, Exhibit No. 23. 
26 OEUC Application Amendment at 2. 
27 OEUC Application at 25. 
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reporting requirements or shareholder disclosures of publicly traded corporations; 1 

regulatory complexity, given that the Commission will primarily regulate PGE operations 2 

yet have to anticipate the risks and follow the dollars up a chain of ownerships through 3 

the OEUC holding company and back to the true controlling entities; lack of meaningful 4 

local control despite local “representation” on the Board; and lack of experience at the 5 

controlling levels in operating a public utility.   6 

As the Enron bankruptcy experience has shown, the Commission’s conditions 7 

imposed on an acquisition are critical to protecting a regulated utility’s assets and the 8 

utility’s customers.  Crafting the conditions sufficient to protect customers in this 9 

proposed transaction is made even more difficult by the types of entities and ownership 10 

structures involved.  The proposed transaction creates a degree of uncertainty and risk 11 

that is extremely difficult to mitigate.  These concerns are heightened when combined 12 

with the fact that this is intended to be a short-term, transitional ownership. 13 

2. Short-term ownership does not bring needed stability to PGE 14 
and does not benefit PGE customers.  15 

As the applicants correctly point out, “Electricity is a crucial service, and a stable, 16 

successful utility is an attractive regional asset that will help draw businesses and jobs 17 

to Oregon.”28  Unfortunately, the proposed transaction does not result in stable 18 

ownership for PGE.   19 

There is no question that the proposed transaction would result in a short-term, 20 

transitional ownership.  TPG plans to sell PGE; the only questions are when and to 21 

whom.29  TPG can only hold investments for up to 12 years.30  The actual ownership 22 

                                            
28 OEUC Application at 23. 
29 Tr. at 140 (Kohler).  
30 OEUC/3, Davis/12. 
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period may be much shorter, from five to seven years.31  The applicants have not 1 

allowed any specific plans about PGE’s future to be made public in the record of this 2 

proceeding, keeping their assumptions under confidential wrap.32 However, TPG’s 3 

presumed ownership duration is considered a very brief period when compared to other 4 

events in the electric utility industry.33   5 

The applicants’ plan to resell PGE means that, in the interim, PGE and its 6 

customers will continue to operate with the “management distractions” and “uncertain 7 

ownership outlook” cited by applicants.34 The question remains, how do PGE customers 8 

benefit from this transitional ownership, especially if the Commission, PGE, and 9 

customers will all be back at this again in a few years, examining the application of the 10 

new prospective owners?  PGE needs stable ownership.  Unfortunately, the proposed 11 

transaction provides just the opposite.  12 

3. Short-term investment objectives do not align with long-term 13 
customer interests. 14 

The transitional ownership proposed by the applicants raises further concerns in 15 

that it creates short-term investment objectives that do not align with long-term 16 

customer interests.   17 

Traditional utility investors expect to earn an allowed rate of return over time.  18 

They are in it for the long haul, attracted by the steady revenue stream from customers 19 

of a monopoly.35  This is quite different from TPG’s short-term investment objectives. 20 

Again, the applicants do not want the public to know how much they hope to make off of 21 

                                            
31 CUB/100, Jenks-Brown/8; COP/100, Anderson/10; ICNU/300, Schoenbeck/5. 
32 See, e.g., ICNU/104, Schoenbeck/17-22 (Confidential) 
33 ICNU/100, Schoenbeck/7. 
34 OEUC Application at 23. 
35 CUB/100, Jenks-Brown/8. 
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their short-term ownership of PGE, keeping this information confidential.  In testimony 1 

with the details confidential, the OPUC staff recited the expected returns to investors -- 2 

savings in taxes due to the increased debt leverage at the consolidated level, savings in 3 

operations and maintenance (O&M), savings in capital expenditures.36  Staff illuminated 4 

how much the applicants expected to make over five years even in their “downside 5 

case”, as well as their expected returns if PUHCA is repealed.37  Extensive testimony 6 

from multiple parties described how the transitional ownership and leveraged capital 7 

structure of the proposed transaction creates incentives to cut costs, reduce capital 8 

expenditures, and maximize the re-sale value of PGE in the short-term, as well as how 9 

the applicants themselves have factored these cost savings into their plans for the 10 

return on their investment.38    11 

Clearly, TPG is relying upon achieving significant O&M savings in order to realize 12 

its targeted returns on this short-term investment.   Looking for every area to save costs 13 

without hurting safety and reliability is certainly a worthy goal.  However, one problem is 14 

knowing how much can be trimmed without affecting safety and reliability.39   Another is 15 

getting those cost savings passed through to customers.  16 

AOI certainly supports finding efficiencies and cutting unnecessary utility costs.  17 

However, deferring needed maintenance or failing to make timely capital investments 18 

does not serve customers, even with rate reductions, if service quality suffers to 19 

unacceptable levels over the long-term.  Unfortunately, service quality measurements 20 

cannot be relied upon to indicate whether expenditures are at appropriate levels.  The 21 

                                            
36 Staff/800, Conway/12; Staff/300, Durrenberger/3-6. 
37 Id. 
38 CUB/100, Jenks-Brown/8; CUB/200, Dittmer/29; COP/100, Anderson/11; ICNU/100, Schoenbeck 12-
21. 
39 Staff/1000, Durrenberger/3. 
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decisions affecting quality of service may be made many years before any service 1 

quality problems surface.40  Under the applicants’ business plan, these transitional 2 

owners of PGE may be long gone before the new owners, and the customers, must 3 

deal with the consequences in the form of deteriorated service or catch-up 4 

expenditures.41  Customers must not bear the long-term downside risks that accompany 5 

short-term investment incentives.  6 

Furthermore, if there are savings to be realized at PGE, large or small, they must 7 

be returned to ratepayers in the form of lower rates.  Similarly, if value is built up in 8 

PGE, customers should see the benefit of that value over the long-term.   Unfortunately, 9 

under our regulatory system of utility-initiated rate cases, assuring that these savings 10 

are returned to customers between rate cases is extremely problematic.42 11 

Whether for five years, seven years or a maximum of twelve years, the 12 

investment interests of a transitional owner within that time horizon are not aligned with 13 

the long-term interests of captive utility customers.  Unfortunately, conditions can only 14 

be crafted to attempt to protect customers from the consequences of these interim 15 

actions.  Conditions cannot change the underlying financial incentives of this 16 

transaction.   17 

 18 

                                            
40 CUB/300, Jenks-Brown/9-11. 
41 CUB/200, Dittmer/30. 
42 CUB/100, Jenks-Brown/7. 
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4. The double leveraged debt structure of this transaction 1 
creates potential costs and risks for PGE and its customers.   2 

Extensive testimony from the OPUC staff and intervenors addressed the high 3 

level of debt at the parent company resulting from the proposed transaction, and the 4 

potential costs and risks to PGE and its customers.43     5 

The applicants propose to use substantial amounts of debt at the holding 6 

company level to finance the purchase of PGE’s equity in this double leveraged 7 

transaction.  Consolidated equity capital would be leveraged once at the utility level with 8 

PGE’s existing debt, and a second time at the holding company with new debt required 9 

for this acquisition.  OEUC will need about $1.47 billion to complete the transaction.  It is 10 

expected to be funded by $525 million in equity capital from TPG, $707 million of debt, 11 

and $240 from PGE’s own cash on hand in the form of an immediate dividend.44  PGE’s 12 

own debt level is currently about 48%.  The applicants would buy PGE’s 52% equity 13 

capital with 25% equity and 75% debt, thereby double leveraging the equity capital.45  14 

Credit rating agencies incorporate these two levels of debt in their credit analysis.46 15 

This double leverage debt structure creates potential costs and risks for PGE and 16 

its customers.  Concerns include the ongoing costs of servicing the debt (the terms of 17 

which are not known); the impact of measures TPG and the applicants may take to 18 

extract cash from PGE to service and pay down this debt; impacts from lower credit 19 

ratings affecting the cost of capital and operating costs; and the potential for bankruptcy 20 

should the parent company not be able to meet its obligations.  Customers must not 21 
                                            
43 See Staff/900, Morgan/9-16; ICNU/200, Antonuk-Vickroy/13-26. 
44 ICNU/200, Antonuk-Vickroy/16.  It should be noted that PGE may need to borrow money to pay this full 
dividend amount.  Tr: at 21:10-14 (Piro).  Also, after payment of the dividend, PGE would acquire a new 
unsecured revolver (line of credit) of $250 million for its working capital needs.  PGE/400, Piro/5.  This 
would decrease PGE’s equity ratio to a range of 48-50%. Tr: at 23:17-18 (Piro). 
45 ICNU/200, Antonuk-Vickroy/21. 
46 Id. at 22. 
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face risks of higher rates, higher power costs, lower reliability, safety issues, or any 1 

other consequences from this debt. 2 

While the proposed transaction would remove PGE from the Enron bankruptcy, 3 

the financial standing and credit rating of PGE may actually be worsened under this 4 

transaction.47  The Commission must look not only to direct impacts such as cost of 5 

capital, but also to less obvious impacts such as less favorable terms for purchased 6 

power.48  Conditions crafted to address the former may not protect customers against 7 

the latter.  Such indirect impacts may be very difficult to identify and protect against.   8 

Even if the cost causation can be identified, PGE may seek to shift risks onto customers 9 

through mechanisms such as power cost adjustments and revenue decoupling 10 

mechanisms.49  It is often said in the utility regulatory maze that we cannot color code 11 

the dollars.  This maxim particularly holds true in this situation.  As debt increases, so 12 

does the holding company’s need to ensure there is sufficient income to repay it.50  13 

Ratepayers are the source of that income.    14 

The multiple layers of ownership and control involved in this transaction make it 15 

more difficult for the Commission to craft conditions that assure that PGE and its 16 

customers will not be harmed by this debt.  Nevertheless, given that revenues from 17 

captive PGE ratepayers are the paramount revenue stream relied upon to generate the 18 

dividends to meet these debt obligations, PGE customers must be protected from any 19 

and all potential harms resulting from this double leveraged deal. 20 

                                            
47 Id. at 18-19. 
48 Id. at 20. 
49 Staff/900, Morgan/9. 
50 Id., at 10. 
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The Commission should not allow the holding company of a regulated public 1 

utility to risk harm to the utility and its customers by using a long-term leveraged 2 

structure.51  If the Commission otherwise finds that the overall transaction provides a net 3 

benefit to customers, the Commission must impose the most stringent and 4 

comprehensive conditions, such as proposed by the OPUC staff and intervenors, to 5 

assure that customers are protected from the clearly negative impacts and risks 6 

presented by this double leveraged transaction. These conditions are addressed in 7 

Section III.D. below and set out in Section V.  As discussed in Section III.A., the 8 

Commission needs to go beyond the conditions imposed in previous acquisition cases 9 

in order to protect customers from the unique risks and potential costs posed by this 10 

application. 11 

C. The proposed transaction must provide a net benefit to customers 12 
compared to the underlying condition of PGE.   13 

When measuring whether the proposed transaction results in a net benefit for 14 

PGE customers, the underlying question is, “Compared to what?”  The applicants 15 

propose a change in the status quo.  The potential risks, detriments, and benefits of the 16 

application must be compared to the status quo of PGE.  The change must leave 17 

customers better off than they would be without the transaction under the status quo. 18 

This status quo includes all aspects of PGE’s current status: operational, financial, legal, 19 

and structural.  As discussed below, PGE is not a distressed company that needs to be 20 

rescued, and the transition to new ownership will occur with or without this application. 21 

 22 

                                            
51 Id. 
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1. PGE is not a distressed company, financially or operationally. 1 

PGE is not a distressed company, financially or operationally.  PGE is not in 2 

bankruptcy.52  Enron owns 100% of the common stock of PGE, and Enron and certain 3 

of its affiliates are in chapter 11 bankruptcy.  The PGE shares are an asset of Enron’s 4 

bankruptcy estate, and will be disposed of under a Bankruptcy Plan.53   5 

PGE has operated normally during the Enron bankruptcy debacle, has continued 6 

to maintain and invest in the system, and has retained investment-grade credit ratings 7 

from Moody’s and S&P.54 Conditions that the Commission put in place when Enron 8 

acquired PGE, and since, have provided significant protections to PGE and its 9 

customers.  PGE has had sufficient financial separation to prevent PGE from being 10 

consolidated into the Enron bankruptcy.55  The measures now in place have prevented 11 

Enron from gaining undue access to PGE’s equity capital, pledging PGE assets as 12 

collateral, or selling PGE’s assets to pay Enron’s creditors.  PGE has maintained its 13 

investment grade credit rating, while Enron’s credit ratings are “D”, for default status.56   14 

Recently, PGE’s equity capital level has been in the 52-55% range.57  Even if a 15 

dividend were paid that depleted PGE’s current cash balance, with or without this 16 

transaction, PGE’s common equity ratio would be in the 48-50% range.58 PGE 17 

continues to serve its customers effectively and operate well.  PGE has adequate 18 

liquidity and stable operating cash flow.59  Enron’s bankruptcy has not impacted PGE’s 19 

                                            
52 Enron/1, Bingham/1-2. 
53 Id. 
54 PGE/100, Piro/13. 
55 ICNU/200, Antonuk-Vickroy/14. 
56 Id. at 14-15. 
57 ICNU/200, Antonuk-Vickroy/21; PGE/100, Piro/11. 
58 Tr. at 23 (Piro). 
59 Staff/200, Morgan/50 (PGE 10Q excerpt). 
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ability to access capital.60  PGE would be expected to operate over the foreseeable 1 

future without problems.61   2 

If this transaction does not go forward for any reason, the conditions to protect 3 

customers that the Commission put into place during Enron’s purchase of PGE would 4 

remain in place.62  The Commission would be able to review and approve the future 5 

transfer of ownership out of the Bankruptcy Plan under ORS 757.511.63  6 

PGE also is not distressed operationally.  In terms of day-to-day operations, 7 

Peggy Fowler, CEO and President of PGE, says Enron has let PGE operate as a stand-8 

alone company.64  Ms. Fowler is in control of the daily functions at PGE and Enron has 9 

been hands-off when it comes to operations.65  According to Fowler, Enron has “allowed 10 

us to stay focused on providing safe, reliable and cost-efficient energy to our customers, 11 

and the bankruptcy process has pretty much just gone on while we’ve continued to 12 

operate.”66  PGE has been continuing to make long-term commitments.67    13 

Ms. Fowler explains that the role of Enron is similar to that of a regular board of 14 

directors in terms of ensuring that the company has an ongoing successful operation, 15 

that it meets customer needs, and that it receives a fair return for the shareholders.68  16 

Ms. Fowler reports to the Board and the Board meets in Portland.69 17 

                                            
60 ICNU/906 at 6 (Fowler Deposition). 
61 Staff/200, Morgan/56. 
62 Id. at 55. 
63 Id.; Enron/1, Bingham/5. 
64 ICNU/906 at 5.   
65 Id. at 17-18. 
66 Id. at 5. 
67 Id. at 15. 
68 Id. at 18. 
69 Id. at 2, 20. 
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Certainly, the Enron bankruptcy and prospective sale of PGE have been 1 

distractions and taken up people’s time at PGE.70  However, amidst these distractions, 2 

PGE has continued to function and serve its customers as a locally-managed company.  3 

As part of its own due diligence, TPG found that “PGE is a fundamentally sound utility 4 

with talented and dedicated employees, a high-quality service territory, well-maintained 5 

generation assets, and a long track record of solid customer service.71  Despite the 6 

Enron distractions, the 2004 J.D. Powers Utility Customer Satisfaction Study showed 7 

that, out of 12 western utilities, PGE ranks fourth on both the nonresidential and 8 

residential cumulative customer service indexes.72 9 

 In determining whether this transaction provides a net benefit to 10 

customers, the Commission must measure the applicants’ proposal against the status 11 

quo.  The fact is, PGE is not a distressed company that needs to be rescued.  It is 12 

operating as a locally managed, financially healthy, stand-alone utility.  PGE does need 13 

to have its ultimate ownership status resolved to reduce outside distractions and 14 

achieve long-term ownership stability.  However, PGE’s ownership status will be 15 

resolved with or without the transitional ownership proposed by the applicants.   16 

2. PGE will transition to new ownership under either its current 17 
status or the proposed transaction.  18 

The applicants claim that a benefit of this transaction is an immediate end to 19 

Enron’s ownership of PGE “ensuring stability and unified ownership”.73  However, 20 

Enron’s ownership will soon end with or without this transaction.   21 

                                            
70 Id. at 5. 
71 OEUC Application at 14. 
72 PGE/300, Hawke-Elliot/1. 
73 OEUC/500, Davis/37. 



 

Page 23 - Opening Brief of AOI 

As discussed above, Enron is in Chapter 11 bankruptcy and Enron’s shares in 1 

PGE are an asset in Enron’s bankruptcy estate.  Disposition of Enron’s shares in PGE 2 

will be made in accordance with the approved Bankruptcy Plan.74  If this transaction 3 

does not go forward, unless another potential buyer steps forward in the interim, 4 

Enron’s entire interest in PGE will be removed from Enron in a single transaction.75  The 5 

current PGE shares owned by Enron will be cancelled.  PGE will issue new PGE 6 

shares, representing 100% of its common stock, to the holders of allowed claims.  A 7 

portion of the new PGE shares will be issued to a Disbursing Agent and held in reserve 8 

to cover disputed claims from the Enron bankruptcy.  The Disbursing Agent will 9 

periodically release the new PGE shares to the holders of resolved claims until all of the 10 

new PGE shares have been released to the creditors.76  Once a sufficient amount of the 11 

common stock is distributed to creditors, it is expected the shares would be publicly 12 

traded.77  The OPUC will have the opportunity to approve the issuance of the new PGE 13 

shares, as well as the authority of the Disbursing Agent in voting the new PGE shares 14 

held in the Disputed Claims Reserve.78    15 

Enron’s Bankruptcy Plan requires that the distribution of PGE’s stock begin as 16 

soon as practicable after the effective date of the Plan.  The Bankruptcy Court 17 

confirmed the Plan in July of this year.  It is now expected that the conditions preceding 18 

distribution will likely be met during the last half of 2005.79    19 

                                            
74 “Fifth Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy 
Code”; Enron/1, Bingham/1-2. 
75 Enron/1, Bingham/4-8; Staff/200, Morgan/55. 
76 Enron/1, Bingham/5. 
77 Staff/202, Morgan/11 (PGE’s March 31, 2004 SEC 10-K Statement) 
78 Enron/1, Bingham/5. 
79 Enron/2, Bingham/5. 
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To recap, if the TPG/OEUC transaction does not move forward for any reason, it 1 

is possible that another purchaser could step forward before the PGE stock is 2 

cancelled.  In that case, the Commission would exercise its authority to review that 3 

transaction under ORS 757.511 to determine whether it serves PGE’s customers in the 4 

public interest, just as in this docket.  Otherwise, PGE’s stock will be reissued and 5 

distributed into the hands of multiple owners, similar to the results of an Initial Public 6 

Offering (IPO).  Again, the OPUC will have authority over that transaction.  Once 7 

through the transitional phase to distribute all the stock, PGE would become a stand-8 

alone company with publicly-traded stock in the hands of multiple shareholders. 9 

On the other hand, if the OPUC approves the proposed transaction, the 10 

applicants still must clear other regulatory hurdles before the transaction closes, 11 

including critical actions from the SEC that are far from certain.80  Then, after a period of 12 

transitional ownership, PGE (or controlling interests in the parent company) will be 13 

resold.  The sale may be to another investor or company, apparently applicants’ “most 14 

likely exit alternative”.  As a “backstop”, an Initial Public Offering or financial buyer may 15 

be the exit route.81   16 

An IPO is the preferred choice of Tom Walsh, one of the applicants and also a 17 

Managing Member and prospective PGE Board member.  He believes an IPO provides 18 

the best long term “assurance that would bring PGE back to what it historically was, 19 

which is a locally-controlled, investor-owned utility.”82  If an IPO is the ultimate end-point 20 

following TPG’s transitional ownership, Mr. Walsh testified, “…at that point the whole 21 

                                            
80 OEUC Application, Appendix A at1; OEUC/5, Schifter/6; OEUC/900, Schifter/2-3; Tr.at 179-187 
(Schifter) 
81 Tr. at 160 (Walsh). 
82 Id., at 153. 
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saga of the historically great PGE that went through the mud bath of Enron will be over 1 

and we’ll be back to where we all wished we’d stayed in the first place.”83 2 

Mr. Walsh’s preference for an IPO may not be widely held nor shared by TPG.84  3 

We can draw inferences from the applicants’ confidential information but, ultimately, as 4 

Mr. Walsh points out, the marketplace may decide whether it is a sale to another 5 

company or an IPO.85  As previously discussed, despite local representation on the 6 

PGE Board and the existence of Oregon Electric as the holding company, TPG can in 7 

fact cause either an IPO or another sale of PGE.86 8 

So, to sum up, where are we without this transaction?  If no other buyer steps up 9 

in the interim, we will have a distribution of stock to multiple shareholders, resulting in a 10 

stand-alone, publicly owned, locally-managed utility.   11 

And where are we with this transaction?  Assuming other regulatory hurdles are 12 

cleared, we will have an unknown period of interim ownership, and then we will 13 

eventually have a sale to another investor or company, or an IPO.   14 

If the end result is the same, is there a benefit to customers to go through this 15 

transitional ownership, particularly if it presents unresolved risks?  In determining 16 

whether this transaction provides a net benefit to customers, the Commission should 17 

not assign value to the fact that the applicants are simply ABE (“Anyone But Enron”).  18 

The Commission must dispassionately examine the potential outcomes of this 19 

transaction.    20 

                                            
83 Id., at 154. 
84 Id. at 160. 
85 Id.; CUB/108, Jenks-Brown/1 (Confidential); CUB/109, Jenks-Brown/1 (Confidential).  
86 Tr. at 176-177 (Schifter). 
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3. The value of indemnification for potential liabilities is not 1 
clear-cut.  2 

The applicants claim that one of the primary benefits of this application is Enron’s 3 

agreement to indemnify Oregon Electric and/or PGE from certain categories of 4 

liabilities, including those arising from Enron’s ownership.87  Four general categories of 5 

liabilities have been identified, with varying caps on payments for each category.88  The 6 

applicants did not provide valuation data for some items, limiting the OPUC Staff’s 7 

analysis.89  The extent of PGE’s exposure is not certain, and there is no agreement to 8 

shield PGE customers from certain portions of the liabilities.90  If the Commission is to 9 

rely on this indemnification as a benefit of this transaction, it must impose the conditions 10 

proposed by Staff and intervenors that require that all indemnifications be directly 11 

assigned to PGE.  Even this would not provide complete recovery, however.91 12 

How does the value of this indemnification compare to the liability of PGE and its 13 

customers if this transaction does not move forward?  That is a two-part question.  First, 14 

regarding PGE’s liability, Enron would likely enter into an indemnification with PGE for 15 

what are called the “control group” liabilities.  Enron has entered into similar 16 

indemnification agreements as part of its separation agreements with other 17 

subsidiaries.92  As to the remaining liabilities, the valuation of PGE as an asset of the 18 

bankruptcy includes consideration of outstanding liabilities.  If this transaction does not 19 

go forward, and the next steps of the Bankruptcy Plan are set in motion, these potential 20 

liabilities will once again be a part of the net valuation of PGE -- any purchaser of PGE 21 

                                            
87 OEUC/500, Davis/36. 
88 OEUC/100, Davis/34-36. 
89 Staff/900, Morgan/6. 
90 Id. 
91 Id. 
92 Enron/2, Bingham/3-4; OEUC/100, Davis/36. 
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should expect that it would absorb the liabilities to which PGE might be exposed.93  As 1 

among Enron, the creditors, and the value of PGE, the treatment of liabilities becomes a 2 

zero-sum game.94  Obviously, parties may differ in their analysis over the present value 3 

of the liabilities but no prudent business person on either side of a transaction is going 4 

to accept liabilities unknowingly or without appropriate adjustments in the sale price or 5 

valuation.95 6 

The second part of the question, concerning impact on PGE customers, is quite 7 

different.  The OPUC has full authority to keep any inappropriate costs that are not the 8 

responsibility of customers from being included in customer rates, directly or indirectly.96   9 

Even without this transaction, either a new purchaser or the recipients of distributed new 10 

PGE shares, will take ownership of PGE with all of its assets and liabilities as defined in 11 

a sales agreement or Bankruptcy Plan.  There is no requirement or expectation that 12 

they should be borne by customers.97 13 

The questions surrounding Enron-era liabilities are complex to say the least.  14 

Once again, the Commission must closely scrutinize the value of the proposed 15 

transaction against the status quo, neither of which is as black or white as the 16 

applicants imply.  At a minimum, if the Commission decides to approve this application, 17 

AOI urges the Commission to impose the most stringently worded conditions to assure 18 

that the purported value of this indemnification agreement is indeed realized by having 19 

the protections explicitly extend to PGE and its customers.    20 

                                            
93 Staff/200, Morgan/8. 
94 Enron/3, Bingham/2. 
95 Staff/200, Morgan/8. 
96 CUB/300, Jenks-Brown/23-24. 
97 Staff/200, Morgan 8-9. 
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D. The application, as filed, does not serve PGE’s customers in the 1 
public interest.  If the Commission decides to approve the 2 
application, it must impose more stringent conditions to mitigate 3 
risks, protect customers, and result in a net benefit to customers.   4 

This application presents unique concerns not faced by the Commission in other 5 

recent acquisition cases:  the complex layers of ownership and control; the implications 6 

of short-term ownership; the double leveraged debt structure; the fall-out from PGE’s 7 

past ownership by Enron.  The applicants have attempted to address some of these 8 

concerns with proposed conditions that they would be willing to accept.  However, those 9 

conditions do not go far enough to protect customers from the potential harms that 10 

could arise as a result of this transaction, let alone result in a net benefit as required by 11 

ORS 757.511. 12 

If the Commission ultimately decides to approve this transaction, the Commission 13 

must impose more stringent conditions than are proposed by the applicants in order to 14 

protect PGE customers and find that the application serves PGE customers in the public 15 

interest.  If the Commission decides to approve this application, AOI urges the 16 

Commission to impose comprehensive conditions on the approval that will assure:   17 

 Stringent comprehensive and financial protections;  18 

 Transparency and access to information;  19 

 Continuity of programs benefiting customers; and  20 

 Rate credits necessary to assure a net benefit for customers.    21 

Unlike in past acquisition cases, the Commission does not have the benefit of 22 

comprehensive, agreed-upon conditions stipulated to by the applicants, OPUC staff, 23 

and intervenors.  If it chooses to approve this application, it will be up to the 24 

Commission to do the hard work of closely analyzing the language of conditions 25 
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proposed by the applicants, Staff, and intervenors to select the conditions and wording 1 

that serves PGE’s customers in the public interest.  The Commission must assure that 2 

essential protections cover not just OEUC and PGE, but extend to TPG and TPG 3 

Applicants, and other affiliates as necessary, to assure that proper regulatory protection 4 

and transparency is provided.  Given the complexity of this transaction, the Commission 5 

cannot afford to “just get close” on these conditions.   6 

If the Commission ultimately approves this application, AOI recommends it do so 7 

only with the conditions set out in Section V of this brief.  Of course, the applicants have 8 

the burden of proof to show their proposal meets the statutory standard.98  It is not the 9 

responsibility of other parties to help them make their case.  Nonetheless, in an effort to 10 

assist the Commission to protect customers, each of these conditions was contained in 11 

parties’ testimony with an explanation of its importance.   12 

These conditions are necessary to protect customers by providing necessary 13 

financial protections, transparency and access to information, and continuity of 14 

programs such as direct access.  Such conditions are absolutely necessary to protect 15 

customers from harm.  They would be an essential element in a Commission finding 16 

that the application, as a whole, serves PGE’s customers in the public interest as 17 

required by law.   18 

In addition to these protective conditions, the Commission must examine the 19 

level and certainty of “rate credits” provided to customers in this transaction, in order to 20 

determine whether it results in a net benefit to customers.  Rate credits have been a 21 

significant element in past acquisition cases in which the Commission concluded there 22 

was a net benefit to customers.  AOI urges the Commission to evaluate such rate 23 
                                            
98 ORS 757.511(3). 
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credits in context with all the unique circumstances of this transaction, including the 1 

regulatory complexities and risks inherent in the proposed ownership structure, the 2 

dynamics and incentives of short-term ownership, and the potential risks of the high 3 

level of debt, as discussed in this brief.   4 

In its last round of testimony, Oregon Electric ultimately offered a total of $43 5 

million in rate credits, with $8.6 million applied to customer bills for five years starting in 6 

2007.99  Under the applicants’ plan, the rate credits would be offset if savings were 7 

identified in the next general rate case, in which case the rate credit amount would be 8 

passed through to customers through the standard, base tariffs.  If the savings were 9 

equal to or greater than $8.6 million, the rate credit amount would be adjusted to zero.  10 

The rate credit provision would survive to a new owner if PGE changed hands before 11 

2011.  The applicants’ proposed rate credit was based on what they believed to be an 12 

achievable level of savings in the next general rate case.100  If those savings are 13 

realized, the savings would be passed along to customers in PGE’s base rates, as they 14 

normally would be.  If the savings are not realized to the extent of the rate credit, 15 

customers would then get the benefit of the rate credit.     16 

The OPUC Staff made a case for a total of $75 million in guaranteed rate credits, 17 

$15 million per year for the first five years after closing, with no rate case offsets.  Staff 18 

analyzed the rate credits involved in prior cases before the Commission, noting that in 19 

each case the rate credits were deemed necessary to conclude that the transaction 20 

provided net benefits to customers.  Staff recommended the $75 million in rate credits to 21 

offset the net risks and harms present in this transaction and produce net benefits for 22 

                                            
99 OEUC/501, Davis/5-6. 
100 OEUC/500, Davis/23. 
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customers.101  Staff also compared its $75 million of rate credits against the applicants’ 1 

projected savings and gains from their short-term ownership of PGE, which has been 2 

kept confidential from the public in this case.102 3 

 ICNU asserted that guaranteed rate credits totaling $97 million were 4 

appropriate for this transaction.  ICNU cited the higher level of risk involved in this 5 

transaction compared to prior cases, and also reviewed the levels of rate credits in 6 

those prior cases.103  Given the higher level of risk, ICNU concluded, the rate credit 7 

should at least match the rate credit the Commission approved in the most recent case.  8 

That was a $97 million rate credit to be provided to customers over approximately six 9 

years in the Sierra Pacific proceeding.104 10 

CUB also concluded that this transaction would create more risk than the Sierra 11 

Pacific transaction.  CUB asserted that the “starting place” for rate credits is greater 12 

than the $97 million approved in that case.105   13 

CUB astutely pointed out that the rate credit issue is a moving target:  Without 14 

knowing which risks are still outstanding, it is difficult to monetize those risks in an 15 

attempt to compensate customers.106  Unlike in previous acquisition cases, there is no 16 

stipulation in this case containing a comprehensive list of conditions.107  Given that AOI 17 

cannot know what conditions the Commission would impose upon this application if it 18 

were approved, we cannot evaluate the risks and detriments that will remain to be borne 19 

                                            
101 Staff/800, Conway/12. 
102 Id. 
103 ICNU/300, Schoenbeck/2. 
104 Id. at 5. 
105 CUB/300, Jenks-Brown/36. 
106 Id. 
107 Re Enron Corp., OPUC Docket No. UM 814, Order No. 97-196 at 2 (June 4, 1997); Re Scottish 
Power, OPUC Docket No. UM 918, Order No. 99-616 at 2 (Oct. 6, 1999); Re Sierra Pacific Resources, 
OPUC Docket No. UM 967, Order No. 00-702 at 1 (Oct. 30, 2000).  
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by customers.  The Commission must make that determination based on the totality of 1 

circumstances surrounding this transaction.  Certainly, even with the conditions set out 2 

in Section V, there are higher levels of risks and uncertainties present in this transaction 3 

that would favor high-side comparisons to the past cases.  Regarding the applicants’ 4 

theory to share in future cost savings, those savings should be passed back to 5 

customers anyway.  Also, the applicants’ modest level of rate credits proposed for 6 

customers should be compared to the applicants’ projected returns on their short-term 7 

investment in PGE.108   8 

When assessing the value of rate credits, the Commission should insist upon 9 

explicit terms to guarantee the intended benefit to customers.  The Commission should 10 

ensure that the rate credits it relies on in determining net benefits are truly guaranteed, 11 

start immediately, are not offset in future rate cases, survive beyond a potential short-12 

term ownership, and are distributed fairly among customer classes.  We direct the 13 

Commission’s attention to the terms of ICNU’s rate credit proposal, which contain the 14 

needed protections in this regard.109 15 

In keeping with past findings of this Commission, meaningful rate credits are an 16 

important part of the equation in the net benefits determination.  If this application is to 17 

be approved, the Commission must determine an appropriate level of truly guaranteed 18 

rate credits sufficient to ensure that the transaction does indeed serve the utility’s 19 

customers in the public interest, as required by law. 20 

                                            
108 Staff/800, Conway/12. 
109 ICNU/301, Schoenbeck/1 (Conditions 1 and 2). 
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 1 

IV. CONCLUSION 2 

The Commission must do the hard work to closely scrutinize all the facts of this 3 

case -- adding up the risks, the detriments, and benefits.  If the Commission decides it 4 

can approve this application, it should do so only with stringent conditions to protect 5 

customers from the unique risks and uncertainties presented by this transaction.  There 6 

are no short cuts in making these determinations.  Close is not close enough.   7 

The concern is not that TPG is bad, or their business model is bad, or that they 8 

are wrong in attempting to maximize returns for their investors.  Indeed, their business 9 

model may have rewarded them well in past investments.  However, those other 10 

investments did not involve a regulated public utility that is a monopoly provider of an 11 

essential service to almost half of the state’s population.  The concern lies in whether 12 

the applicants’ investment proposal results in a net benefit for PGE customers, or can 13 

be made to benefit those customers through appropriate conditions.     14 

The Commission’s decision will not just affect the investment plans of the 15 

applicants, or the future of PGE and its employees.  The Commission’s decision will 16 

affect the long-term economic well being of over 92,000 commercial customers and 255 17 

industrial customers, and the jobs they provide in Oregon’s economy, as well as over 18 

658,000 residential customers.110  In deciding this case, the Commission must assure 19 

that these customers are not just protected from harm, and not just left no worse off, but 20 

that these customers will actually see a net benefit from this transaction.          21 

                                            
110 ICNU/806 at 64. 
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V. LIST OF CONDITIONS 1 

If the Commission approves this application, AOI recommends the following 2 

conditions to help protect customers with stringent and comprehensive financial 3 

protections, transparency and access to information, and continuity of programs 4 

benefiting customers, such as direct access.111 5 

 6 

1.  Staff1; OEUC1   7 
PGE and Oregon Electric stall maintain separate books and records.  All PGE and 8 
Oregon Electric financial books and records shall be kept in Portland, Oregon.  9 
(Staff/801, #1; OEUC/501, #1) 10 
 11 
2.  Staff2; OEUC2 12 
Oregon Electric and PGE shall exclude from PGE’s utility accounts all goodwill resulting 13 
from this acquisition.   (Staff/801, #2; OEUC/501, #2) 14 
 15 
3.  Staff3; OEUC3 16 
Oregon Electric and PGE shall exclude all costs and fees of the acquisition, including, 17 
but not limited to, all costs and fees associated with gaining regulatory approval before 18 
the Oregon Public Utility Commission, Nuclear Regulatory Commission, Federal Energy 19 
Regulatory Commission, Federal Trade Commission, Securities Exchange Commission, 20 
costs and fees associated with forming Oregon Electric, and any banking or financial 21 
institution fees associated with the creation of Oregon Electric and the financing and 22 
closing of the Acquisition from PGE’s utility accounts.  Within 90 days following the 23 
completion of the transaction, Oregon Electric will provide a preliminary accounting of 24 
these costs.  Oregon Electric and PGE agree to provide the Commission a final 25 
accounting of these costs within 30 days following the completion of the final accounting 26 
related to the transaction.  (Staff/801, #3; OEUC/501, #3) 27 
 28 
4.  Staff4; OEUC4 29 
Unless such a disclosure is unlawful, Oregon Electric shall notify the Commission of: 30 

a.  Its intention to transfer more than 5% of PGE’s retained earnings to Oregon 31 
Electric over a six-month period, at least 60 days before such a transfer begins. 32 

                                            
111 The numbering of proposed conditions has varied in different parties’ testimony.  The first number in 
this list is the number being used by AOI, which generally conforms to the numbering last used by Staff 
and OEUC, with the addition of items at the end of the list.  For convenience of the reader, the source of 
the wording of this condition is also noted at the outset, and italicized at the end of the condition.   
References for these conditions are to the following testimony and exhibits: 

Staff Conditions: Staff/801, Conway/1-13 
 ICNU Conditions: ICNU/301, Schoenbeck/1-8 
 CUB Conditions: CUB/325, Jenks-Brown/1-2 
 OEUC Conditions: OEUC/501, Davis/1-9 
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b.  Its intention to declare a special dividend from PGE, at least 30 days before 1 
declaring each such dividend. 2 

c.  Its most recent quarterly common stock cash dividend payment from PGE 3 
within 30 days after declaring each such dividend.  (Staff/801, #4; OEUC/501, #4) 4 
 5 
5.  Staff5; OEUC5 6 
Subsequent to its purchase by Oregon Electric, PGE shall continue to perform under 7 
the Service Quality Measures (“SQM”), as set forth in Stipulations for PGE Service 8 
Quality Measures UM 814/UM1121 dated July 13, 2004, for a period of ten full calendar 9 
years after the date the current SQM is scheduled to retire.  Nothing in any provision of 10 
this Stipulation is intended to affect the Commission’s authority to directly administer the 11 
stated terms of the SQM.  Notwithstanding the provisions described in this paragraph, 12 
the parties have agreed to replace the current R4 measurement with a CAIDI-related 13 
measurement, and further that PGE will maintain records of outages longer than three 14 
hours.  In addition, PGE agrees to work with ICNU to evaluate and, if necessary, 15 
develop additional service quality standards related to service to industrial customers.   16 
(Staff/801, #5; OEUC/501, #5) 17 
 18 
6.  Staff6; OEUC6 19 
PGE and Oregon Electric shall maintain separate debt ratings and, if more than $5 20 
million of preferred stock is outstanding, then PGE and Oregon Electric shall maintain 21 
separate preferred stock ratings.  (Staff/801, #6; OEUC/501, #6) 22 
 23 
7. Staff7; OEUC7; ICNU31 24 
The Commission or its agents may audit the accounts of Oregon Electric, its affiliates, 25 
and any subsidiaries that are the bases for charges to PGE to determine the 26 
reasonableness of allocation or direct charges.  Oregon Electric agrees to cooperate 27 
fully with such Commission audits.  (Staff/801, #7; OEUC/501, #7; ICNU/301, #31) 28 
 29 
8. Staff8; OEUC8; ICNU32 30 
Oregon Electric and its affiliates shall not allocate to or directly charge to PGE expenses 31 
not authorized by the Commission to be so allocated or directly charged.  (Staff/801, #8; 32 
OEUC/501, #8; ICNU/301, #32) 33 
 34 
9.  Staff9; OEUC9; ICNU33 35 
PGE shall maintain its own accounting system.  PGE and Oregon Electric shall maintain 36 
separate books and records, both of which shall be kept in Portland, Oregon.  37 
(Staff/801, #9; OEUC/501, #9; ICNU/301, #33) 38 
 39 
10. Staff10; OEUC10; ICNU34 40 
If the Commission believes that Oregon Electric and/or PGE have violated any of the 41 
conditions set forth herein, any conditions contained in other stipulations signed by 42 
Oregon Electric and PGE, or any conditions imposed by the Commission in its final 43 
order approving the Application (collectively, the “Conditions”), then the Commission 44 
shall give Oregon Electric and PGE written notice of the violation. 45 
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a.  If the violation is for failure to file any notice or report required by the 1 
Conditions, and if Oregon Electric and/or PGE provide the notice or report to the 2 
Commission within ten business days of the receipt of the written notice, then the 3 
Commission shall take no action.  Oregon Electric or PGE may request, for cause, 4 
permission for extension of the ten-day period.  For any other violation of the 5 
Conditions, the Commission must give Oregon Electric and PGE written notice of the 6 
violation.  If such failure is corrected within five business days of the written notice, then 7 
the Commission shall take no action.  Oregon Electric or PGE may request, for cause, 8 
permission for extension of the five-day period. 9 

b.  If Oregon Electric and/or PGE fail to file a notice or written report within the 10 
time permitted in subparagraph a. above, or if Oregon Electric and/or PGE fail to cure, 11 
within the time permitted above, a violation that does not relate to the filing of a notice or 12 
report, then the Commission may open an investigation, with an opportunity for Oregon 13 
Electric and/or PGE to request a hearing, to determine the number and seriousness of 14 
the violations.  If the Commission determines after the investigation and hearing (if 15 
requested) that Oregon Electric and/or PGE violated one or more of the Conditions, 16 
then the Commission shall issue an Order stating the level of penalty it will seek.  17 
Oregon Electric and/or PGE, as appropriate, may appeal such an order under ORS 18 
756.580.  If the Commission’s order is upheld on appeal, and the order imposes 19 
penalties under a statue that further requires the Commission to file a complaint in 20 
court, then the Commission may file a complaint in the appropriate court seeking the 21 
penalties specified in the order, and Oregon Electric and/or PGE shall file a responsive 22 
pleading agreeing to pay the penalties.  The Commission shall seek a penalty on only 23 
one of Oregon Electric or PGE for the same violation. 24 

c.  The Commission shall not be bound by subsection (a) in the event the 25 
Commission determines PGE and/or Oregon Electric has violated any of the material 26 
conditions, contained herein, more than two times within a rolling 24-month period. 27 

d.  PGE and/or Oregon Electric shall have the opportunity to demonstrate to the 28 
Commission that subsection (c) should not apply on a case-by-case basis.  (Staff/801, 29 
#10; OEUC/501, #10; ICNU/301, #34) 30 
 31 
11. ICNU19 32 
Oregon Electric and PGE shall maintain and provide the Commission unrestricted 33 
access to a record of each instance in which TPG Applicants withhold their consent to a 34 
decision of the PGE or OEUC Board of Directors.  The record shall detail the basis for 35 
the decision, including any governing report or document that memorizes the exercising 36 
of the consent rights and shall identify the persons involved in making the TPG 37 
Applicant Consent Rights decision.  Oregon Electric shall provide the records to the 38 
Commission on a quarterly basis and at any additional times upon request of the 39 
Commission.  Nothing in this condition shall be deemed to be a waiver of Oregon 40 
Electric’s or PGE’s right to seek protection of information in such records.  However, for 41 
each exercise of a consent right described in a record that has been provided to the 42 
Commission, the following information shall not be subject to protection and shall be 43 
made available to the pubic from the Commission:  the date of the action; the subject 44 
matter; and the enumerated consent right authority (from Oregon Electric/901, Schifter 45 
1-2) under which the action was taken.  (ICNU/301, #19, with modifications in italics.  46 
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 1 
12. OEUC12 2 
Oregon Electric and PGE shall maintain and provide the Commission unrestricted 3 
access to all books and records of Oregon Electric and PGE that are reasonably 4 
calculated to lead to information relating to PGE, including but not limited to, Board of 5 
Directors’ Minutes, Board Subcommittee Minutes, and other Board Documents.  6 
(OEUC/501, #12;  See also Staff/501, #12 and ICNU/301, #22.) 7 
 8 
And CUB11 9 
TPG will maintain and the Commission shall have unrestricted access to all books and 10 
records of TPG that are reasonably calculated to lead to information relating to PGE.  11 
(CUB/325, #11) 12 
 13 
13.  ICNU15 14 
PGE, Oregon Electric, and their affiliates shall notify the Commission within 30 days of 15 
the formation of any subsidiary, affiliate, or partnership.  Such notice shall include a 16 
copy of the business plan and capitalization strategy.  (ICNU/301, #15) 17 
 18 
14. ICNU17 19 
Oregon Electric and PGE shall provide the Commission access to all books of account, 20 
as well as all documents, data and records of their affiliated interests, which pertain to 21 
transactions between PGE and all its affiliated interests.  (ICNU/301, #17.) 22 
 23 
15. OEUC15 24 
In the event of a dispute between the Commission or Commission Staff and Oregon 25 
Electric or PGE regarding a request made pursuant to the Acquisition Conditions, the 26 
parties agree that an Administrative Law Judge (ALJ) shall resolve the dispute as 27 
follows:  (1) within ten (10) business days Oregon Electric or PGE shall deliver to the 28 
ALJ the books and records responsive to the request and shall indicate the basis for the 29 
objection; (ii) Staff may respond in writing and Oregon Electric and/or PGE may reply to 30 
Staff’s response; (iii) the ALJ shall review the documents in private; and (iv) the ALJ 31 
shall issue a ruling determining whether the documents (a) are reasonably calculated to 32 
lead to the discovery of the relevant information, and, if so, (b) whether the documents 33 
should receive the protection requested.  The ALJ shall use this standard whether or not 34 
the Commission or Commission Staff is making the request in connection with an open 35 
docket.  (OEUC/501, #15) 36 
 37 
16. ICNU10 38 
PGE must maintain the common equity portion of its capital structure at 48% or higher.   39 

a.  PGE’s total capital structure is defined as common equity, preferred equity, 40 
and long-term debt.  Long-term debt is defined as outstanding debt with an initial term of 41 
more than one year plus the sum of committed and drawn balances greater than $150 42 
million on any of PGE’s unsecured revolving lines of credit (Unsecured Revolvers). 43 

b.  The sum of committed and drawn balances on PGE’s secured revolving lines 44 
of credit (Secured Revolvers) will be defined as long-term debt. 45 
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c.  A committed balance is the sum of the commitments used to support any 1 
borrowing capacity or other purposes, such as a commercial paper program. 2 

d.  A drawn balance is the sum of amounts drawn against the Revolvers. 3 
e.  Hybrid securities (e.g., convertible debt) will be assigned to equity and long-4 

term debt based on the characteristics of the hybrid security.  The Commission, prior to 5 
their issuance, will determine the assignment of the equity and debt characteristics.  6 
(ICNU/301, #10) 7 
 8 
17. OEUC17 9 
Oregon Electric agrees that the customers of PGE shall be held harmless if PGE’s 10 
return on common equity and other costs of capital, viewed on a stand-alone basis, rise 11 
as a result of Oregon Electric’s ownership of PGE.  These capital costs refer to the 12 
costs of capital used for purposes of rate setting, avoided cost calculations, affiliated 13 
interest transactions, least cost planning, and other regulatory purposes.  (OEUC/501, 14 
#17) 15 
 16 
18. ICNU8 17 
Oregon Electric guarantees that the customers of PGE shall be held harmless if, as a 18 
result of Oregon Electric’s ownership of PGE, PGE has a higher revenue requirement.  19 
(ICNU/301, #8) 20 
 21 
19. Staff19 22 
Oregon Electric and PGE shall maintain and provide the Commission unrestricted 23 
access to all written information provided to stock or bond rating analysts, which directly 24 
or indirectly pertain to PGE or any affiliate that exercises influence or control over PGE.  25 
Such information includes, but is not limited to, reports provided to, and presentations 26 
made to, stock and bond rating analysts.  For purposes of this condition, “written” 27 
information includes, but is not limited to, any written and printed material, audio and 28 
videotapes, computer disks, and electronically-stored information.  Nothing in this 29 
condition shall be deemed to be a waiver of Oregon Electric’s or PGE’s right to seek 30 
protection of the information.  (Staff/801, #19) 31 
 32 
20. Please see the discussion of rate credits in Section III.D. 33 
 34 
21. ICNU30 35 
Oregon Electric agrees that PGE will receive the sole benefit of the Stock Purchase 36 
indemnifications related to the following potential liabilities listed in the Stock Purchase 37 
Agreement:  1) Shared Special Indemnity Matters; 2) Non-Shared Special Indemnity 38 
Matters; and 3) Tax and Benefit Matters.  For categories 1 and 2, this indemnification 39 
will be in the amount of no less than $94 million.  For category 3, this indemnification is 40 
in the amount of no less than $1.25 billion  (ICNU/301, #30) 41 
 42 
And ICNU29 43 
Oregon Electric agrees that PGE’s ratepayers shall be held harmless for any liability 44 
associated with Enron’s ownership of PGE.  (ICNU/301, #29) 45 
 46 
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22. Staff22 1 
OEUC and PGE agree to submit a final “transition plan” to the Commission within one 2 
year of closing.  The plan shall detail the areas where efficiencies and/or cost-cutting 3 
efforts could occur and will provide annual estimates of the expected savings.  4 
(Staff/801, #22) 5 
 6 
23. Staff23 7 
PGE agrees to the following with respect to reporting on its operation and maintenance 8 
(O&M) expenses and capital expenditures: 9 
 a.  On or about May 1 of each year, PGE will file, as part of the Results of 10 
Operations report, an O&M expense and capital expenditure update report (OMCE 11 
Update) that details O&M and capital expenditures broken out by individual accounts 12 
(FERC Account 101 through 119, 500 through 598 and 901 through 923).  The update 13 
will contain comparisons of PGE’s actual O&M and capital expenditures for the prior 14 
calendar year with the average of the preceding three calendar years and, with respect 15 
to O&M, to the last approved test year revenue requirement.  The OMCE Update shall 16 
also include a comparison of planned O&M and capital expenditures for the current year 17 
compared to the actual data.  The update shall include written narrative description of 18 
major O&M and capital expenditures from the most recent year as well as details about 19 
any major changes either planned or anticipated.  Table with benchmark type 20 
comparisons of PGE’s O&M and capital expenditures to those of representative NW 21 
Investor Owned Utilities and the WECC shall also be included.  If requested, PGE shall 22 
present the major findings of the OMCE Update at a Commission meeting. 23 

b.  After completing and presenting its third OMCE update, the Company may 24 
petition the Commission to terminate this condition.  Interested members of the public 25 
shall have an opportunity to comment on the petition in a manner to be determined by 26 
the Commission after receipt of the petition.  (Staff/801, #23) 27 
 28 
24. ICNU23 29 
PGE and Oregon Electric agree to hire, within twenty-four (24) months of the closing of 30 
the transaction, an independent outside auditor, approved by the Commission, to 31 
conduct an audit of PGE’s operations.  The audit will be conducted at PGE 32 
shareholders’ expense and will be funded by PGE in an amount not less than $400,000.  33 
This audit will include an examination that includes, but is not limited to, the following 34 
areas: 35 

 Strategic and operational planning; 36 
 Budgeting; 37 
 Capital expenditures; 38 
 O&M expenditures; 39 
 Measures of work planned and performed; 40 
 Maintenance planning, performance, and backlogs; 41 
 Performance measurement; and 42 
 Comparative and trended expenditures and work performance.  (ICNU/301, 43 

#23) 44 
 45 
And ICNU24 46 
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PGE will be subject to a process improvement and benchmarking review (“PIBR”), 1 
including a management audit.  The PIBR shall include detailed review and 2 
benchmarking of PGE’s functions, systems, and processes.  The PIBR shall be 3 
performed by an independent third party (the “Auditor”) with significant expertise in 4 
performing such audits.  A customer advisory committee shall be established to assist in 5 
the selection of the Auditor and to monitor progress of the audit.  The Commission shall 6 
select the Auditor with input from the customer advisory committee.  PGE shareholders 7 
shall pay the cost of the audit.  (ICNU/301, #24) 8 
 9 
25. ICNU11 10 
Each PGE distribution to Oregon Electric will be used by Oregon Electric exclusively to 11 
pay direct operating expenses112 and debt service until all of the following conditions are 12 
met: 13 
 a.  The sum of the drawn balances of all PGE’s Unsecured Revolvers is less than 14 
$50 million;   15 

b.  The rolling three-month average sum of the drawn balances of all PGE’s 16 
Unsecured Revolvers is less than $50 million; 17 

c.  The sum of the drawn balances of all PGE’s Secured Revolvers is zero and 18 
there has not been a balance for three months; and 19 

d.  The senior-secured Credit Rating for PGE is at least BBB+ at S&P and Baa1 20 
at Moody’s; and 21 

e.  Oregon Electric’s consolidated capital structure113 contains more than 40% 22 
common equity.  (ICNU/301, #11) 23 
 24 
26. Staff26; ICNU7 25 
No company, entity, or person, other than PGE, shall use PGE’s regulated assets as 26 
collateral for any loan, guarantee or other such use without prior expressed Commission 27 
approval.  (Staff/801, #26; ICNU/301, #7) 28 
 29 
And ICNU5 30 
PGE and Oregon Electric commit that the repayment of parent and affiliate 31 
indebtedness will be made solely from the assets of the said parent and affiliate, and 32 
not from any assets or pledge of assets of PGE.  For the purpose of this condition, the 33 
parents’ assets include dividends received by virtue of the parent’s equity interest in 34 
PGE.  (ICNU/301, #5) 35 
 36 
27. Staff27; ICNU12 37 
Oregon Electric shall not re-leverage, i.e., increase the amount of its outstanding long-38 
term debt once such debt has been liquidated, if the increased debt would, or could 39 

                                            
112 Direct operating expenses are expenses that were incurred from services, supplies or assets provided 
by Oregon Electric personnel directly and are not based on any type of allocation from an affiliate (parent 
or subsidiary.) 
113 The consolidated capital structure includes long-term debt and equity as described in the Condition 
regarding PGE’s common equity floor and all debt (short- and long-term) and equity at Oregon Electric. 
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reasonably be expected to, bring the consolidated capital structure114 below 40% 1 
common equity.  (Staff/801, #27; See also ICNU/301, #12) 2 
 3 
28. ICNU13 4 
TPG Applicants115 will not allocate or direct bill Oregon Electric for any goods, services, 5 
supplies or assets.  (ICNU/301, #13) 6 
 7 
And ICNU14 8 
The Applicants will not allocate or direct bill PGE for any goods, services, supplies, or 9 
assets except compensation to the Applicants for fulfillment of responsibilities as 10 
members on PGE’s Board of Directors as subject to condition no. 41 below.  (ICNU/301, 11 
#14)  (Note:  Reference in italics changed for consistency.) 12 
 13 
29. OEUC29 14 
PGE agrees to work in good faith with Staff and other interested parties to develop and 15 
present to the Commission, within 270 days of the closing of the transaction, a billing 16 
accuracy SQM consistent with Staff/702.  At the time of the presentation to the 17 
Commission, parties, including PGE, may present their views to the Commission on the 18 
necessity for and content of the SQM.  (OEUC/501, #29) 19 
 20 
30.  CUB3 21 
With its annual Results of Operations, PGE will provide a copy of its current 22 
organizational chart.  (CUB/325, #3)  (Note:  For condition regarding Consent Rights, 23 
please see #11, above.) 24 
 25 
31. Staff31 26 
The following actions shall be reported to the Commission within 10 business days after 27 
their occurrence and the report shall provide details about the action taken: 28 
 a.  TPG Applicants will notify the Commission if there is a change of control of 29 
the General Partner of either of the TPG Applicants. 30 
 b.  TPG Applicants will notify the Commission if there is any change in the 31 
ownership interest in Oregon Electric, of PGE, or of any of the TPG funds investing in 32 
Oregon Electric; 33 
 c.  TPG Applicants will report any changes in any agreement that governs the 34 
operation of the TPG funds investing in PGE and of Oregon Electric, including but not 35 
limited to any changes to any partnership agreement, amendments or changes to the 36 
Oregon Electric Operating Agreement, term sheets, Company make-up, assignment of 37 
interests or other binding agreements. 38 
 d.  TPG Applicants will report when any Member or Manager at Oregon Electric 39 
is designated, appointed, elected, removed or replaced by a vote, approval or consent 40 
of a majority of the members. 41 

                                            
114 The capital structure calculations refer to the OPUC policy that does not include short-term debt 
capital.  Staff/801, Conway/12. 
115 TPG Applicants also includes Tarrant Partners. 
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e.  TPG Applicants will report when they take any actions over matters of Oregon 1 
Electric Utility Company, LLC included in ORS 63.130 (3)(c), (4)(c), (d), (e), (f), (g), (h), 2 
(i), and (j). 3 

f.  PGE and Oregon Electric will notify the Commission, through OAR860-027-4 
0041, whenever an equity infusion (paid-in capital, purchase of stock or other 5 
arrangement) occurs with a subsidiary or partnership.  (Staff/801, #31) 6 
 7 
32. Staff32 8 
OEUC shall provide quarterly reports to the Commission that details its capital structure, 9 
including each debt issuance, amounts outstanding, source of financing and other 10 
pertinent terms and conditions.  This shall be included in a detailed format and could be 11 
included within the reports that the Applicants have agreed to, which will be designed to 12 
emulate SEC filings.  Oregon Electric shall also provide copies of Oregon Electric’s and 13 
PGE’s stand alone and consolidated financial statements to the Commission.  These 14 
reports shall be made on the 15th day of March, June, September and December.  15 
(Staff/801, #32) 16 
 17 
33. Staff33 18 
Until the total consolidated debt at OEUC is less than 60% of total capital, Oregon 19 
Electric and PGE shall not, without the prior consent of the Commission, directly or 20 
indirectly permit any subsidiaries to, acquire, incorporate or otherwise organize any 21 
subsidiary, or enter into substantially new lines of business, which were not in existence 22 
as of the January 1, 2005.  (Staff801, #33) 23 
 24 
34. Staff34; OEUC34 25 
The Applicants will file a Master Services Agreement, which includes agreed-upon 26 
terms and conditions, no later than 30 days after a final order in UM 1121 is issued 27 
approving the transaction.  (Staff/801, #34; OEUC/501, #34) 28 
 29 
35. ICNU3 30 
PGE will be operated as a corporate and legal entity separate from all of its affiliates as 31 
defined by ORS 757.015.  (ICNU/301, #3) 32 
 33 
36. ICNU4 34 
PGE and Oregon Electric commit to secure covenants that the lenders to the parent and 35 
affiliates will commit to rely solely on the creditworthiness of the parent and affiliates, 36 
based on the assets and equity interests owned by the parent and affiliates.  (ICNU/301, 37 
#4) 38 
 39 
37. ICNU27  Direct Access Condition 40 

a.i.  PGE shall offer customers with aggregate load larger than 1aMW a three-41 
year and a five-year option to opt out of the cost of service rate with a fixed transition 42 
amount under the same terms as current Schedule 483 (effective September 1, 2004).  43 
The Schedule 483 offer shall be made each September for a 30-day period for so long 44 
as PGE is required to offer direct access 45 
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ii.  PGE shall develop and file, within six months of closing the transaction, a plan 1 
to offer all customers eligible for direct access who do not qualify for Schedule 483 a 2 
multi-year option to opt out of the cost of service rate with a fixed transition amount at 3 
least one time each year.  The plan shall include a mechanism for determining the costs 4 
of administering such programs for various size loads and aggregated loads and the 5 
appropriate allocation of costs.  The plan shall include the opportunity for aggregation.  6 

b.  PGE shall offer all customers eligible for direct access an opportunity to elect 7 
direct access for a period of seven calendar days (similar to the current November 8 
offering) at least once each month.  PGE shall make a filing within 90 days of closing of 9 
the transaction to initiate a process for developing and obtaining regulatory approval for 10 
the proposal. 11 

c.  PGE shall in consultation with customers eligible for direct access and energy 12 
service suppliers develop a new methodology for calculating energy imbalance 13 
penalties, which accounts for the benefits of the diversity of PGE’s system.  The goal of 14 
the methodology shall be to provide imbalance service to direct access customers on 15 
the same basis that PGE provides imbalance service to cost of service customers.  16 
PGE shall make a filing with the Federal Energy Regulatory Commission within 90 days 17 
of closing of the transaction requesting approval of such changes. 18 

d.  PGE in consultation with customers eligible for direct access and energy 19 
service suppliers shall develop an option that allows direct access customers to 20 
purchase flat blocks of energy from energy service suppliers, while having the option to 21 
purchase load shaping and other necessary services from PGE.  PGE shall make a 22 
filing within 90 days of closing of the transaction to initiate a process for developing and 23 
obtaining regulatory approval for the proposal.  (ICNU/301, #27) 24 
 25 
38. CUB2 26 
OEUC and PGE will support the intent and direction of SB 1149, including the 27 
investments in energy efficiency and renewables through the Energy Trust of Oregon.  28 
OEUC and PGE commit to communicate, confer, and work in good faith with the SB 29 
1149 stakeholders, including the Commission, CUB, ICNU, AOI, and the Fair and Clean 30 
Energy Coalition to further implement and refine the energy policies reflected in SB 31 
1149, including the investments in energy efficiency and renewables through the Energy 32 
Trust of Oregon.  (CUB/325, #2) 33 
 34 
41. ICNU18 35 
PGE’s revenue requirement shall not include more than 50% of the total fees and costs 36 
of PGE’s Board of Directors.  This does not preclude any party from advocating that 37 
ratepayers pay less than the 50% of the total fees and costs of PGE’s Board of 38 
Directors.  (ICNU/301, #18) 39 
 40 
42. ICNU20 41 
Oregon Electric and PGE commit that a representative from each customer group that 42 
is precertified to receive intervenor funding pursuant to OAR 860-012-0100 may attend 43 
no less than two (2) of the regular meetings of the PGE Board of Directors per year.  44 
Attendance of customer groups of any more than two (2) of the regular meetings of the 45 
PGE Board shall be allowed at the Board’s discretion.  At each PGE Board meeting in 46 
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which a representative of a customer group attends, PGE shall permit each customer 1 
group to make a presentation to the Board.  (ICNU/301, #20) 2 
 3 
43. ICNU6 4 
PGE and Oregon Electric commit to secure covenants that no lenders will take any 5 
steps to procure the appointment of a receiver or to institute any bankruptcy, 6 
reorganization, insolvency, wind up, liquidation, or like proceeding that includes PGE or 7 
any of its assets.  (ICNU/301, #6) 8 
 9 
44. ICNU16 10 
Except for products and/or services included in schedules filed under Chapter 757 of 11 
the Oregon Revised Statutes, PGE, Oregon Electric, and their affiliates will provide the 12 
Commission with notification, within 30 days, of any new product and/or service, or any 13 
material change in the terms and conditions of existing products and/or services.  The 14 
notification will include the name and description of the product and/or service, who it is 15 
offered to, and the specific terms and conditions.  (ICNU/301, #16) 16 
 17 
 18 

Dated this 17th day of November, 2004. 19 

     Respectfully submitted, 20 

 21 

          /s/ Mary Ann Hutton           22 
     Mary Ann Hutton 23 
     Canon and Hutton 24 
     Southern Oregon Office: 25 
     1141 N.W. Kring St. 26 
     Roseburg, OR   97470 27 
     Phone:  (541) 440-9717 28 
     Fax:  (541) 440-2320 29 
     Email:  mah@canonandhutton.com 30 

      Attorney for Associated Oregon Industries 31 
 32 


