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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM1121

In the Matter of the Application of )
) REPLY BRIEF OF PORTLAND

OREGON ELECTRIC UTILITY ) GENERAL ELECTRIC COMPANY
COMPANY, LLC, et al., )

)
For Authorization to Acquire Portland )
General Electric Company )

Portland General Electric Company ("PGE") submits this Reply Brief in support of the

Oregon Electric Utility Company, LLC ("Oregon Electric"), Application to acquire all of the

PGE common stock.

I. Introduction

The parties opposing this transaction filed testimony rich in argument and sparse in

evidence. This "testimony" all claimed problems or "risks" with the transaction.

As the Opening Briefs show, the other parties have stuck to their initial arguments

notwithstanding contrary evidence in the record. In the end, their arguments are just that -

arguments. The Commission must base its decision on the evidence in the record, not argument.

The evidence shows that the risk of harm to PGE is minimal at most and PGE's customers are

protected from any harm through conditions or the Commission's existing authority or both.

Moreover, the evidence shows that customers will receive both certain benefits and other

favorable outcomes. The Commission should approve Oregon Electric's Application.

In this Reply Brief, we focus on the evidence in the record, particularly the evidence PGE

presented which none of the other parties has disputed. Section II will focus on concerns

expressed regarding PGE's finances and the erroneous assumptions that support them. The

Page 1 - REPLY BRIEF OF PORTLAND GENERAL ELECTRIC COMPANY



evidence shows that Oregon Electric's debt will not place undue pressure on PGE, should not

increase PGE's cost of capital, and will not increase PGE's rates. Section III addresses the

adequacy of the conditions Oregon Electric offers in light of the success of the Enron merger

conditions. PGE successfully operated under these conditions during Enron's bankruptcy.

Section IV addresses claims that the Commission's regulatory framework is inadequate to

regulate PGE under Oregon Electric ownership. Section V addresses EWEB/BPA claims

regarding Trojan decommissioning costs and URP's arguments regarding the Commission's

general ratemaking policy for tax expenses of a utility.

II. The Parties' Opening Briefs Reflect Misunderstandings about PGE's Finances

A. The Need to Service Oregon Electric's Debt Will Not Place Undue Pressure
on PGE

Several parties claim that Oregon Electric's need to pay interest and principal on its debt

will place unusual pressure on PGE and its finances. City of Portland Opening Brief at 3; Staff

Opening Brief at 20. Some even argue that "the amount of debt surrounding this deal places

great pressure on PGE to perform at a high level of efficiency to serve it." Staff Opening Brief at

20. This is wrong.

The record evidence demonstrates that Oregon Electric will be able to service its debt

even if PGE significantly underperforms for a number of subsequent years. Even if PGE earned

a net income of between $50 million and $65 million a year, a return on equity of between 5%

and 6.5% each year for 5 years, Oregon Electric could service its debt obligations. PGE/100,

Piro/4.

This was the stress testing that Staff put the transaction through. Staff had Oregon

Electric run its financial models with PGE's earnings dropping by 30% from authorized levels

for 5 straight years. Id. This reflects a prolonged period of dismal earnings, $32 million less
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than PGE is authorized to earn, or 500 basis points below PGE's allowed return on equity of

10.5%. Id. Mr. Piro called such a worst-case scenario "highly improbable." Id.15. Even Staffs

witness acknowledged that this rigorous stress testing reflected extreme conditions that were

"highly unlikely." Staff/900, Morgan/13. During the last 14 years PGE's utility earnings dipped

below this level in only one year and approached it in one other year. PGE/100, Piro/5. And

these instances were 12 years apart. Id. But the point is Oregon Electric's debt service can be

met even under a highly unlikely stress test.

Oregon Electric's debt-service cost does not require PGE to constantly perform at or

above its allowed rate of return. Oregon Electric, like any investor, will expect PGE to earn its

allowed rate of return. But the parties produce no evidence that Oregon Electric's debt-service

needs put undue pressure on PGE's financial performance.

B. PGE's Borrowing Cost Should Not Increase

Other parties express concern that PGE's cost of capital may increase because of the

transaction. See, e.g., ICNU Opening Brief at 26. Mistaken assumptions and misunderstandings

regarding PGE's finances are the source of these concerns. For example, many of the parties fail

to distinguish between PGE's long-term and short-term debt. The distinction is critical in this

context. This transaction is not expected to affect PGE's credit rating for secured long-term debt

or the interest rates PGE pays for secured long-term debt. PGE/400, Piro/11. Staff witness

Morgan concurs with this conclusion. Staff/900, Morgan/12.

PGE's short-term unsecured debt rating may decline as a result of this transaction.

PGE/400, Piro/10-11; Oregon Electric/200, Wheeler/15. But the parties misunderstand the

significance of this possibility on several levels. First, some parties get the facts wrong. They

incorrectly state that PGE's credit rating has been downgraded. City of Portland Opening Brief
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at 12. S&P issued an "advice statement" suggesting it may downgrade PGE's unsecured debt.

PGE/400, Piro/10-11; Oregon Electric/200, Wheeler 15. It has not downgraded PGE's

unsecured debt.

Second, others draw the wrong conclusion. They mistakenly suggest that customers

would pay for higher short-term debt costs. ICNU Opening Brief at 2. This reflects a

misunderstanding about how the Commission sets rates. When setting rates, the Commission

uses the allowed cost of equity and long-term debt to establish the allowed rate of return. Short-

term interest is not a factor in computing weighted cost of capital. PGE/100, Piro/21 ("This debt

[short-term debt] however does not affect PGE's revenue requirement").

1. Concerns About Port Westward Financing and PGE's Retiring Debt Are
Unfounded

Some parties argue that the transaction may increase Port Westward financing costs or

PGE's long-term debt that will retire before 2010. Staffs Opening Brief is a good example:

If PGE's credit rating is lowered as expected because of this
transaction, PGE's costs to obtain additional debt would increase.
Staff/200, Morgan/30, 50-51. An increased cost of debt is of
special concern in light of PGE's plans to make significant new
capital expenditures for Port Westward. Customers could face a $1
million tab in additional costs for the Port Westward project due to
PGE's increased cost of debt arising from this transaction.
Staff/900, Morgan/25. PGE's cost of debt is also important
because PGE has significant amounts of debt that will be retiring
by 2010. Staff/900, Morgan/15.

Staff Opening Brief at 20.

There are several problems with this argument. First, a credit downgrade for PGE's

short-term unsecured debt will not necessarily lead to an increase in borrowing costs. Mr. Piro

testified that a number of factors affect interest rates. PGE/100, Piro/19. The perceived

regulatory risk, an investor's own due diligence, the type of security offered, the ratings, and the
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general market conditions all may play a role in determining the interest rate. Id./2l The

relationship between a firm's credit rating and the interest rate it pays is attenuated by these

factors. Id.

Second, replacement cost of the debt retiring before 2010 is unaffected by this

transaction. PGE plans to replace the debt that is retiring before 2010 with long-term secured

debt. As mentioned above, PGE and Staff agree that this transaction is not expected to adversely

affect PGE's credit rating for secured debt or the interest rates PGE will pay for these

instruments. PGE/400, Piro/10; Staff/900, Morgan/12.

Third, the claim that customers face $1 million in additional financing costs for Port

Westward is not clearly supported by the record. This calculation assumes that the debt issued to

fund Port Westward construction increases by 50 basis points because of Oregon Electric's

acquisition. Staff/900, Morgan/25. But there is no record support for this assumption. Mr. Piro

testified that PGE plans to use long-term debt to finance the debt portion of the Port Westward

financing (PGE/400, Piro/11-12; Hearing Transcript at 26), and Oregon Electric's acquisition is

not expected to affect such long-term financing. PGE/400, Piro/11-12; Staff/900, Morgan/12.

PGE may use short-term financing to fund the initial phase of Port Westward

construction until PGE puts into place long-term financing. PGE/400, Piro/11-13. Even if PGE

uses short-term financing to fund construction costs initially, it is speculative whether this

transaction will increase Port Westward financing costs. This is because when PGE uses short-

term debt to finance the initial phase of construction, it normally uses commercial paper as the

source of short-term debt, and credit ratings have very little effect on commercial paper rates. As

Mr. Piro testified, "typically the company doesn't draw against the revolver, we use the

Commercial Paper Program, which doesn't really look at your overall ratings.... The revolver
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is a backstop for our Commercial Paper Program, but the rates we get on commercial paper are

independent, necessarily, of your ratings." Hearing Transcript at 30. In short, credit ratings are

not expected to adversely impact the long-term financing which PGE intends to use for Port

Westward, nor will they impact the Commercial Paper Program which may fund the initial

phases of the Port Westward construction.'

Finally, this $1 million concern rests on another mistaken assumption, namely that if

PGE's financing costs increase due to Oregon Electric's ownership, the "Commission [would]

pass through the entire financing costs to customers." Staff/200, Morgan/25. This assumption

has no basis. To the extent that an increase in financing costs is attributable to Oregon Electric's

ownership, Oregon Electric has agreed to a hold-harmless condition that protects customers from

paying for such increase. Moreover, as we explain in Section IV.A. below, the Commission's

ratemaking authority allows it to apply statutory and constitutional standards in any ratemaking

proceeding to determine whether including any particular cost in revenue requirement will result

in just and reasonable rates.

2. Concerns About PGE Revolver Are Unjustified

Other cost of capital concerns simply reflect misunderstandings about how PGE uses its

revolver and the ratemaking treatment of such short-term debt. ICNU expresses its concern as

follows:

Although Mr. Piro testified that it is not unusual for PGE to have
$10 million in cash on hand, the alarming fact is that he also
testified that "PGE uses its revolvers to manage all our working

Aside from not affecting long-term debt or the Commercial Paper Program, the potential credit
downgrade would not have the impact Mr. Morgan suggests. Credit Suisse First Boston indicated that
the credit rating downgrade for unsecured debt is likely to result in only a 25 basis point difference, or
0.25%, in interest rates. Oregon Electric/200, Wheeler/16. Even assuming Mr. Morgan's belief is
correct, the "over one million dollar" impact is questionable. A 50 basis point difference in interest
rates would result in an annual increase of $750,000 in the cost of debt (assuming $150 million in
debt), not over $1 million as Mr. Morgan asserts.
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cash-needs; and as long as we have access to . . . that revolver,
that's the most efficient way to finance our ongoing needs." It
appears that under Oregon Electric, access to that revolver may
come on more expensive terms.

ICNU Opening Brief at 25. Revolvers are short-term lines of credit offered by a consortium of

banks. PGE/400, Piro/4. PGE uses revolvers for three primary purposes: (1) to backstop

commercial paper; (2) to support credit for power and fuel purchases and sales; and (3) to use as

working cash. Id. Far from being "alarming," this is how PGE has always used its revolvers. It

is the most efficient way for PGE to meet its ongoing short-term financing needs. Hearing

Transcript at 24.

The cost of PGE's revolvers does not directly affect rates. The only impact is indirectly

through the interest rate that applies to PGE's APUDC (Allowance for Funds Used During

Construction) rate - the rate applied to the Construction Work in Progress (CWIP) account for

financing costs before construction is completed. But this is unlikely because, as Mr. Piro

testified, PGE does not usually use its revolvers directly. Hearing Transcript at 30 ("Typically

the company doesn't draw against the revolver, we use the Commercial Paper Program").

C. Credit Ratings Will Not Adversely Impact PGE's Purchased Power Costs

AOI continues to claim that a credit downgrade will adversely affect the cost of

purchased power. AOI Opening Brief at 18. Mr. Piro answered this unsupported concern.

PGE/400, Piro/13. "The price at which a utility buys or sells power and fuel does not change as

a result of that utility's credit rating." Id.

D. Staffs Condition 16 Should Be Rejected

1. Staffs "Over $150 Million" Treatment Is Unnecessary

Staffs proposed Condition 16 reflects a misguided concern about PGE's revolver. Staff

proposed Condition 16 would redefine "long-term debt" to include short-term revolver draws
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over $150 million for purposes of calculating PGE's minimum equity ratio. Staff Opening Brief

at 14. Revolvers are short-term financing tools to bridge mismatches between revenues and

expenses and to support commercial paper. Revolvers provide least-cost alternatives to meet

PGE's working capital needs. PGE/400, Piro/3-4; Hearing Transcript at 24. No one has

questioned that these are necessary financial tools.

Staffs only reason for including revolver balances above $150 million is the suspicion

that PGE may misuse revolvers as a replacement for long-term debt.2 But the $150 million

threshold is needlessly low and will only serve to unnecessarily restrict PGE's legitimate need

for financing flexibility. PGE's historic average capacity for revolvers is approximately $250

million, not $150 million (PGE/400, Piro/4), and no one has suggested that PGE has

inappropriately used revolvers in the past. PGE will need this financing flexibility with or

without the transaction. Staff objects to Oregon Electric's proposal that revolver balances over

$250 million be defined as long-term debt precisely because "based upon PGE's history with

unsecured revolvers, it is extremely unlikely that PGE would ever exceed the $250 million

rolling average threshold." Staff Opening Brief at 15. But this raises the fundamental question:

Why should this condition potentially restrict PGE from using revolvers just as it has used them

in the past? If the Commission wants to deter abuses (which is the only reason Staff has

offered), it should adopt Oregon Electric's $250 million threshold.

Other than speculation about abuses of revolvers, which do not justify Staffs proposal,

the parties offer no support for the new proposed expansion of the definition of long-term debt.

None of the previous merger and acquisition orders has defined the minimum equity ratio in this

way. Nothing about this transaction justifies a change in policy. No past abuse justifies a

change in policy.

2 Staff Opening Brief at 15.

Page 8 - REPLY BRIEF OF PORTLAND GENERAL ELECTRIC COMPANY



The effect of Staffs redefinition of long-term debt is to de facto increase PGE's

minimum equity level by about 2% (adding about $100 million of long-term debt to PGE's

balance sheet for purposes of calculating its equity ratio). See PGE Opening Brief, Exhibit 1, for

illustration. Staff provides no evidence why this change is necessary or prudent. PGE/400,

Piro/5. Mr. Piro concluded that no change in the equity ratio is needed or appropriate: "In my

judgment, there is no reason why PGE should now have more equity than the 48% settled upon

in the Enron merger docket." PGE/400, Piro/6. An increase in the minimum equity ratio for

PGE would extend the already large difference between PGE's minimum equity ratio of 48% and

PacifiCorp's minimum required equity ratio of 39%. PacifiCorp, UM 918, Order No. 99-616,

Appendix-Stipulation 5 at page 6. Staff provides no reason for the disparate treatment of similar

utilities, nor is there any explanation for increasing the unequal treatment.

2. Staffs Proposed Treatment of Dividend Distributions Is Unsupported

The Commission Staff proposes a new test for determining whether a dividend

distribution causes PGE's equity ratio to fall below 48%. Staff Opening Brief at 11. The new

standard is whether the "distribution would, or could reasonably be expected to" cause PGE's

equity ratio to fall below 48%. Id. This is a departure from the standard the Commission has

applied in every other ORS 757.511 order. The traditional test is whether the dividend

distribution "would cause" the equity ratio to fall below the prescribed level or "will reduce" the

equity ratio below the minimum. In the Matter of the Application of Enron, UM 814, Order 97-

196, Appendix A, at 2; In the Matter of the Application of Sierra Pacific, UM 967, Order No. 00-

702, Appendix B, at 9; In the Matter of the Application of Scottish Power, UM 918, Order No.

99-616, Appendix Stipulation 5, at 6.
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There is no reason for the Commission to change the standard here. Mr. Piro has testified

that Staffs new language is subjective and has no standards. PGE/400, Piro/7. Utilities are able

to issue dividends with confidence under a GAAP standard. "GAAP" stands for Generally

Accepted Accounting Principles, which are commonly understood in the accounting industry.

As Mr. Piro testifies, "businesses can access a wealth of prior examples and seek advice from

accounting professionals for assistance in applying GAAP." PGE/400, Piro/8. GAAP guides

utilities in accounting for assets, liabilities, expenses, revenues, gains, or losses. There are no

standards available for deciding whether a dividend passes Staffs new test.

A concern that PGE might fall below 48% equity ratio appears to underlie Staffs

proposal. Staff Opening Brief at 12. But there is no evidence that a temporary drop below the

48% equity ratio should be a cause for concern. Even in the unlikely event of a drop below the

48% equity ratio, PGE would remain below the minimum equity ratio for only a short time.

PGE could not make a further dividend distribution until its retained earnings built the equity

component of capital above the 48% equity ratio. There is no evidence that drops below the 48%

equity ratio jeopardize a utility's operations or stability. PacifiCorp's minimum equity ratio is

39%. PacifiCorp, UM 918, Order No. 99-616, Appendix Stipulation 5 at page 6. PGE has been

below the 48% equity ratio on many occasions before the Enron acquisition. PGE/100, Piro/11,

PGE 102. PGE's dips below the 48% equity ratio have not impaired its access to capital.

Indeed, PGE received its highest S&P rating of "A" during 1985-1990 with an average common

equity ratio of 44.4%, well below the 48% threshold. PGE/100, Piro/12.

III. The Conditions Oregon Electric Offers Are More than Adequate to Protect
Customers

Virtually all the parties agree on one thing: PGE is currently a stable, financially sound,

and operationally solid utility. See, e.g., ICNU Opening Brief at 2; AOI Opening Brief at 20-21.
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As we demonstrated in opening briefs, this shows that the conditions Oregon Electric offers will

be more than adequate to protect customers. AOFs Opening Brief is the best example of the

customer groups' opinion of PGE today and the success of the Enron merger conditions:

PGE is not a distressed company, financially or operationally.
PGE is not in bankruptcy. PGE has operated normally during the
Enron bankruptcy debacle. Conditions that the Commission put in
place when Enron acquired PGE, and since, have provided
significant protections to PGE and its customers. PGE has
sufficient financial separation to prevent PGE from being
consolidated into the Enron bankruptcy. PGE continues to serve
its customers effectively and operate well. PGE has adequate
liquidity and stable operating cash flow. Enron's bankruptcy has
not impacted PGE's ability to access capital. PGE would be
expected to operate over the foreseeable future without problems.

AOI Opening Brief at 20-21.

Oregon Electric has offered stronger and broader financial conditions than the Enron

merger conditions that have kept PGE from becoming "a distressed" utility. This means that the

Oregon Electric conditions are adequate to address the parties' concerns. Some parties are

concerned about what would happen to PGE if Oregon Electric filed for bankruptcy. Staff/200,

Morgan/29. But the UM 814 merger conditions ensured that "PGE has operated normally during

the Enron bankruptcy . . . and the Enron bankruptcy has not impacted PGE's ability to access

capital." AOI Opening Brief, at 20-21. Others are concerned that as a short-term owner Oregon

Electric would not invest in PGE's infrastructure or might imprudently cut costs. CUB Opening

Brief at 20-24; CUB/100, Jenks-Brown/8-12. But the UM 814 conditions erected "protections to

PGE and its customers" and permitted to PGE to "continue to maintain and invest in the system"

even though Enron has been trying to sell PGE for the last 5 years. AOI Opening Brief at 20-21.

Finally, others are concerned about Oregon Electric's level of debt and its impact on PGE's

access to capital. Staff Opening Brief at 20. But Enron had zero percent equity for the last 3
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years, and the merger conditions have ensured that the troubles of the parent have had no

"impact on PGE's ability to access capital." AOI Opening Brief at 20-21.

The success of the Enron merger conditions contradicts one of the fundamental

assumptions offered against Oregon Electric's acquisition. Namely, that the conditions offered

by Oregon Electric will not protect PGE from Oregon Electric's capital structure and TPG's

investment horizon. PGE's success over the last three years is proof positive that this theory is

wrong. The merger conditions have worked to protect PGE and its customers from the most

significant negative impacts of the Enron bankruptcy.

IV. The Commission's Broad Regulatory Authority Is Sufficient to Protect Customers

In order to justify their positions, the parties opposing this transaction need three things to

be true: (1) Oregon Electric's capital structure must harm PGE (increase PGE's cost of

borrowing or capital, lead to imprudent cost reductions); (2) the conditions Oregon Electric

offers must be insufficient to protect customers; and (3) existing Oregon utility law cannot

protect customers. We have seen why assumptions (1) and (2) are wrong. The record evidence

shows that Oregon Electric's capital structure should not materially affect PGE's cost of debt,

that Oregon Electric's debt will not place undue pressure on PGE, and that the conditions Oregon

Electric offers are stronger and broader than those that successfully protected PGE from the

effects of the Enron bankruptcy. The failure of these first two assumptions alone is fatal to the

opponents' arguments against Oregon Electric's acquisition. We now turn to the third faulty

assumption: the mistaken assertion that the Commission's powers under the Oregon utility

statutes cannot protect customers.

When the opponents of this transaction try to identify actual harms to customers, they

simply ignore the existence of the statutes and the Commission's role in administering them.
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They claim that higher debt at Oregon Electric will cause higher rates or otherwise will be the

responsibility of ratepayers. See, e.g., ICNU Opening Brief at 9 ("ratepayers ultimately bear the

burden of acquisition-related risks"); id. at 2 ("the substantial debt associated with the proposed

transaction will place significant financial pressure on PGE, which undoubtedly will lead to rate

increases") (emphasis added). It is as if the Commission does not exist, and rates can increase

automatically without Commission approval. This is wrong. PGE cannot increase rates without

Commission approval. The Commission will continue to have broad powers to regulate PGE

and to protect customers after Oregon Electric acquires PGE.

CUB, AOI, and Staff all recognize the Commission's broad authority to protect

customers:

• "The OPUC has full authority to keep any inappropriate costs that are not the

responsibility of customers from being included in customers' rates, directly or

indirectly." AOI Opening Brief at 27;

• "The Commission always retains the right to deny PGE recovery in rates of the

costs incurred from any of the liabilities. The Commission may decide to

disallow, or allow, such costs depending upon the circumstances giving rise to

any particular debt PGE incurs." Staff Opening Brief at 22;

• "The utility statutes in general reflect a legislative scheme in which the PUC

exercises 'broad powers to protect consumer interests.'" CUB Opening Brief at 7.

These admissions make their arguments about customer harm even more inexplicable.

The Commission's powers include the authority to protect customers from unreasonable

exactions under its general powers (ORS 757.040), to ensure that rates are just and reasonable

(ORS 757.020 and ORS 757.210), to make sure customers receive "adequate and safe service"
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(ORS 757.020), to guarantee that affiliate transactions are fair, reasonable and not contrary to the

public interest (ORS 757.490(2) and ORS 757.495(3)), to review and approve sales of utility

property (ORS 757.480), to approve the issuances of securities (ORS 757.405 et seq.), to compel

the production of books and records (ORS 756.090 and ORS 756.105), to enter and inspect

utility property (ORS 756.075), to compel the attendance of witnesses (ORS 756.555), and to

initiate investigations (ORS 756.515). Oregon Electric's acquisition will not limit or interfere

with the Commission's broad oversight authority. A clear understanding of the Commission's

powers and authority answers a number of claims in the Opening Briefs.

A. The Commission Will Decide in Setting PGE's Rates Whether To Allow Any
Increased Interest Cost Proven To Be Caused by Enron's Bankruptcy

Oregon law grants the Commission broad authority to determine just and reasonable rates

for PGE's retail sales of electricity. Subject to Constitutional, statutory, and evidentiary

limitations, the Commission has broad discretion regarding the costs it recognizes for purposes

of determining a utility's cost of service. See, e.g., American Can C. v. Lobdell, 55 Or App 451,

463, 638 P2d 1152 (1982); Pacific Northwest Bell Telephone Co. v. Sabin, 21 Or App 200-224,

534 P2d 984 (1975). This authority applies to ratemaking decisions regardless of whether a

757.511 merger or acquisition condition exists.

Because of this, any risk of harm to customers alleged to arise from the termination of the

UM 814 conditions upon the end of Enron's ownership is misplaced. The fact that customers

"forgo the ring fencing provision that protects customers from any increase in the cost of capital

as a result of Enron's acquisition" as a result of Oregon Electric's acquisition does not create a

harm. As Staffs witness agreed, PGE's rates have not, and do not now, reflect any increases in

the cost of debt alleged to relate to Enron's bankruptcy. This issue will be ripe when and if PGE

files a general rate case that includes the cost of any debt issued since 2001, the time of PGE's
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last rate case. At that time, Staff or another party can challenge whether the interest costs qualify

for ratemaking recognition and PGE will have an opportunity to rebut any such evidence

presented. But the issue is not ripe now, and this concern is not a customer harm from this

transaction.

B. The Commission Is Fully Able to Handle Affiliate Issues

A number of parties are confused about whom the Commission will regulate (AOI

Opening Brief at 11) and the scope of the Commission's affiliate statutes (CUB Opening Brief at

35). These parties mistakenly claim that the Commission will have to "follow the dollars up a

chain of ownership through the OEUC holding company and back to the true controlling

entities," and suggest that the Commission should be concerned about agreements between TPG

and Oregon Electric. AOI Opening Brief at 13; CUB Opening Brief at 35.

The Commission regulates PGE and other "public utilities" as ORS 757.005 defines that

term. The Commission does not regulate owners of public utilities except under the affiliate

statutes and regulations. Under the affiliate statutes and rules, the utility must file with the

Commission contracts between the utility and an affiliate that the utility seeks to have recovered

in rates. ORS 757.490 and ORS 757.495. Under the affiliate regulations, all contracts between

the public utility and an affiliate for services provided by the utility must be disclosed to the

Commission unless the services are provided under an approved, generally applicable tariff

schedule. OAR 860-027-0040 et seq. The Oregon Electric acquisition will do nothing to alter or

subvert these rules, which apply to all public utilities. Nor have other parties offered any

explanation for why contracts between TPG and Oregon Electric should be of concern to the

Commission when PGE is not a party to such agreements, and these agreements cannot affect

PGE's rates.
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BOMA mistakenly believes that TPG can steal PGE's assets. BOMA Opening Brief at

7-8. This is wrong. Any transfer of utility assets of over $100,000 in value must be approved by

the Commission (ORS 757.480), and the affiliate statutes and regulations apply to TPG as they

do to all public utility affiliates.

C. The Identity or Motive of the Decision Maker Is Irrelevant for Ratemaking
Actions

A number of parties express concern that, because of Oregon Electric's ownership

structure and the fact that certain decisions require TPG's consent, the Commission "may not

know who actually is making decisions for PGE." ICNU Opening Brief at 21. They go so far as

to say that the Commission will "be unaware if TPG is making decisions that conflict with

PGE's long-term interests" and suggest that this undermines the Commission's regulatory

authority. ICNU Opening Brief at 17. BOMA even suggests that the Commission must regulate

the exercise of TPG's consent rights. BOMA Opening Brief at 6.

These concerns misunderstand the nature of ratemaking and the Commission's regulatory

authority. The Commission exercises its authority with respect to PGE's decisions under the

objective standards set forth in the applicable statute. To obtain a rate change, the utility has the

burden of proof to demonstrate its decisions produce just and reasonable rates. Utility property

sale decisions must not be contrary to the public interest (ORS 757.480), and affiliate contracts

that affect rates must be fair, reasonable, and not contrary to the public interest (ORS 757.490

and ORS 757.495). The Commission reviews decisions, not who is making them. A utility

decision meets the applicable statutory standard or it does not. To name just some of the most

recent PGE dockets, the Commission applied the applicable standards to PGE's decisions

presented to the Commission in our last general rate case (UE 115), the proposed sale of PGE's

interest in the Colstrip power plant (UP 158), PGE's annual RVM filings (UE 139, UE 149, and
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UE 161), a distribution decoupling proposal (UE 126), and PGE's proposed hydro deferral (UM

1071). PGE's ownership was not relevant to the Commission decision in those matters.

Under Oregon Electric, the Commission will determine whether the decisions PGE is

proposing for Commission action are in the long-term interest of PGE and its customers by

reviewing them. This is how regulation has always worked in Oregon, and Oregon Electric's

acquisition will not impair the Commission's regulatory authority.

D. AOI's Value Theory Violates Oregon Regulation

AOFs belief that ratepayers should receive a share of any increase in utility value is

wrong. AOI Opening Brief at 16. The Commission sets rates based upon embedded and

forecasted costs. The market value of the enterprise - for publicly traded companies, the number

of shares outstanding times the current market price of the shares - is not a cost of service

element. This Commission has routinely approved conditions that explicitly prevented a utility

from including in rates the extent to which enterprise value exceeds rate base. PGE is aware of

no Oregon case in which customers have reimbursed shareholders for a decline in enterprise

value either. AOI's attempt to create a customer interest in the positive side of enterprise value

should be rejected.

E. Claims that Oregon Regulation Requires Long-Term Ownership Are Wrong

Some parties argue that Oregon Electric's investment horizon creates "a new regulatory

paradigm" (City of Portland Opening Brief at 2) and will interfere with the Commission's

regulatory authority. CUB goes so far as to say that "utility regulation is based on the premise

that a utility owner is around for a long time." CUB Opening Brief at 24. Oregon utility law

does not support this claim. The Commission's authority under Oregon statutes is undiminished
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by a change in utility ownership. The length of ownership does not affect or interfere with the

Commission's powers.

PGE's ownership has changed over the last twenty years from a stand-alone publicly

traded company to a subsidiary of the Portland General Corporation holding company and then

to a subsidiary of Enron. PGE/100, Piro/10-11. None of these ownership structures "changed"

the regulatory paradigm, and neither does Oregon Electric's acquisition.

F. CUB's List of Essential Attributes for Utility Ownership Is Ill-Founded

CUB contends that utility owners should possess a variety of attributes which it claims

Oregon Electric lacks. CUB creates an "ideal utility" straw man and then proceeds to knock it

over with the belief that PGE won't be "ideal" if owned by Oregon Electric. CUB Opening Brief

at 25-26.

These attributes include: being satisfied with returns so long as "over time the ups and

downs even out"; over-investing in the utility; creating relationships with regulators and

customers; and having an interest in long-term energy policy. The first two attributes are likely

true of no utility. The second two attributes are true not only of Oregon Electric, but also of

PGE's management and employees. Oregon Electric/100, Davis/7, 10-12; PGE/100, Piro/3.

Utility investors expect what ORS 757.040 states: "a return to the equity holder that is:

(a) Commensurate with the return on investments in other enterprises having corresponding

risks; and (b) sufficient to ensure confidence in the financial integrity of the utility, allowing the

utility to maintain its credit and attract capital." This statutory standard, which simply restates

the Constitutional standard, does not include the "over time the ups and downs even out" clause.

We don't understand what CUB means by "over-investing" in a utility. If CUB means

the ideal utility owner should be foolish and knowingly invest in assets to serve customers with
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the understanding the Commission will disallow the investment - no owner will meet CUB's

standards.

Oregon Electric's testimony - from Kelvin Davis, Jerry Jackson, the Local Applicants -

amply demonstrates a deep interest in forming relationships with PGE's customers and

regulators and in the energy policy issues facing PGE and the region. Oregon Electric/100,

Davis 7, 45; Oregon Electric/300, Jackson/3-5. Moreover, PGE's management and employees

have been, are, and will remain, vitally involved in these matters.

V. The Commission Should Reject the Arguments of EWEB/BPA and URP

A. Trojan Decommissioning Costs

EWEB/BPA attempt to interject speculation about Trojan decommissioning costs into

this docket. EWEB/BPA Opening Brief at 4. The Commission should reject this effort. This

docket concerns Oregon Electric's acquisition of PGE. It is not a general investigation or a

ratemaking docket in which Trojan decommissioning costs are at issue. If Trojan

decommissioning costs unexpectedly increase in the future (as BPA and EWEB suggest), the

Commission can address the issue when it arises in a ratemaking proceeding. There is no reason

to speculate today about what might happen tomorrow, particularly when Oregon Electric's

acquisition has no effect whatsoever on Trojan decommissioning costs and the solution parties

propose (insurance requirements and a bond) will increase costs.

EWEB and BPA express concern that Oregon Electric's acquisition might render PGE

less able to meet its financial obligations that might arise if Trojan decommissioning costs

unexpectedly increase. Id. at 2-3. What evidence do EWEB and BPA provide that "unexpected"

increases in Trojan decommissioning costs will in fact occur? None. They offer one paragraph

that is devoid of facts and full of conjecture:
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PGE may incur unexpected costs associated with Trojan if the NRC
[Nuclear Regulatory Commission] amends the regulations
applicable to nuclear facility decommissioning or spent fuel
management. An unexpected incident involving spent fuel stored
at the site may also increase Trojan costs to the extent not covered
by insurance. PGE may also incur additional unexpected costs if a
permanent spent fuel repository is not completed and available by
2018 as contemplated by the PGE decommissioning plan.

Id. at 4 (italics added); EWEB/100, Beeson/6.

There is no evidence that any of these unexpected events will occur or are likely to occur.

NRC may amend its regulation, but there is no evidence it will, what amendments it might enact,

or what the impact on decommissioning costs would be. An unexpected incident might occur

with spent fuel, but it might not. EWEB/BPA provides no evidence upon which to judge which

is more likely, much less the cost associated with an incident. And a permanent spent fuel

repository might not be completed by 2018 as contemplated, but EWEB and BPA offer no

evidence it will not be. And if these contingencies occur: "[T]he funds currently collected

through PGE rates may not be adequate to cover unexpected Trojan decommissioning costs

incurred in the future." Id. (italics added). In short, it is speculation whether the

decommissioning fund might be insufficient even if one or more of the "unexpected" events

occur.

In any event, EWEB/BPA's specific claims about this transaction are ill-founded.

EWEB/BPA claim that the transaction will create a thinly financed utility (id. at 8) with

"depleted" cash reserves. Id. at 14. Both of these claims are wrong. After the transaction,

PGE's equity ratio will be above 48%, which is conservative compared with PGE's average

equity ratio over the past 20 years. PGE/100, Piro/11. Moreover, the Oregon Electric

acquisition will not "deplete PGE's cash reserves." Because PGE has not paid a dividend to

Enron since 2001 when Enron filed for bankruptcy, PGE has accumulated cash of about $200
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million as of the end of the second quarter 2004. Hearing Transcript at 18, 20. Oregon

Electric's acquisition will not cause the reduction in cash. The catch-up dividend will. And it

will be paid whether or not the Oregon Electric acquisition occurs. PGE/400, Piro/5; Hearing

Transcript at 18. There is no basis for EWEB/BPA's claim that PGE will be cash poor at

closing. When the transaction closes, PGE will have about $10 million in cash and a revolver of

$250 million to take care of its short-term financing needs. Hearing Transcript at 23-24;

PGE/400, Piro/5. This amount of liquidity is above, not below, the $5 million PGE normally

maintains. Hearing Transcript at 23-24.

EWEB and BPA try to use this docket to leverage more favorable business terms among

the owners of the Trojan facility. If they wanted more favorable terms, they should have

negotiated for them in the agreement between the owners. These are business issues between the

owners of Trojan. They have no place in this proceeding.3

B. Taxes

We agree with Staff's position that the Commission should continue to set rates using

forecasts of a utility's stand-alone tax liability. See Staff Opening Brief at 36. Under this

approach, the Commission uses one consistent forecast to estimate revenues and costs, including

the cost of capital.

The Parties opposing this position have the facts wrong. They claim that, because

customers are allegedly liable for Oregon Electric's debt, it is only fair that customers should

The City of Portland expresses concerns about Trojan decommissioning costs as well. City of
Portland Opening Brief at 21. But the City's complaint rests on a misunderstanding regarding
corporate law. The City objects that "limited liability corporations provide a financial shield for the
parent/owner if an accident, equipment failure, safety upgrade, or unanticipated maintenance need
creates a large, unanticipated cost." Id. Like shareholders in any corporation or limited liability
company, investors in PGE are shielded from liability claims against PGE except in very specific and
extraordinary situations. This investor protection is a hallmark of a corporation, and happens
independently of this transaction.
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receive the benefits of the interest deduction associated with that debt. City of Portland Opening

Brief at 25 ("As the record clearly shows, this new debt will have negative effects upon PGE.

Customers will be burdened with at least some, if not all, of the risk associated with this debt.");

see also CUB Opening Brief at 36. In fact, PGE is not liable for Oregon Electric's debt. And

the cost of Oregon Electric's debt will not be included in PGE's rates. PGE/400, Piro/15.

Indeed, one of the benefits of the stand-alone approach is that it protects the utility and its

customers from the business risks and costs of the parent company. A leading utility accounting

publication explained why:

There is a well-reasoned, and widely recognized, postulate that
taxes follow the events they give rise to. Thus, if ratepayers are
held responsible for costs, they are entitled to the tax benefits
associated with the costs. If ratepayers do not bear the costs, they
are not entitled to the tax benefits associated with the costs.

PGE/200, Tinker-Murray-Hager/14-15 (quoting "Accounting for Public Utilities," Publication

16, Release 19, November 2002).

The alternative - consolidating the utility and holding company for ratemaking purposes

- is fraught with risk for customers. If rates include the interest deduction for holding company

debt, rates would have to reflect the debt and the cost of the debt that gave rise to the interest

deduction. The Commission would then set rates based upon the parent company's revenues and

liabilities, including those unrelated to utility operations. This would include the consolidated

capital structure at Oregon Electric, including its cost of debt and equity. This would reflect a

considerably higher rate of return than the utility's rate of return. PGE/200, Tinker-Murray-

Hager/6.

The deductibility of interest payments and the ability of corporations to file consolidated

tax returns are fundamental tenets of the United States' tax code. These are matters of federal

Page 22 -REPLY BRIEF OF PORTLAND GENERAL ELECTRIC COMPANY



and state tax law and policy, not matters for the Commission. The issues are doubly irrelevant

here. This transaction will not affect how the Commission calculates PGE's tax expense for rate-

setting purposes. Whether PGE is part of Enron's consolidated tax group, Oregon Electric's

consolidated tax group, or a stand-alone company, the Commission will use a forecast of PGE's

stand-alone taxes, consistent with all other test-year assumptions, to set rates. Nor does Oregon

Electric seek special treatment. The Commission uses the stand-alone approach to set rates for

all utilities that are part of a consolidated tax group, including PacifiCorp. And this is how

virtually every state Commission computes a utility's tax expense to set rates. The Commission

should not depart from its longstanding approach of using the utility's stand-alone tax expense to

set rates.

VI. Conclusion

For the reasons set forth above, in the Reply Briefs of Oregon Electric and Enron, and in

the Opening Briefs of PGE, Oregon Electric, and Enron, the Commission should approve Oregon

Electric's Application.

DATED this 3rd day of December, 2004.

PORTLAND GENERAL ELECTRIC COMPANY

OSB #
Associate General Counsel
Portland General Electric Company
121 SW Salmon Street, 1WTC1300
Portland, OR 97204
Telephone: 503-464-8860
Fax: 503-464-2200
E-Mail: jay.dudley@pgn.com

Page 23 -REPLY BRIEF OF PORTLAND GENERAL ELECTRIC COMPANY



CERTIFICATE OF SERVICE

I certify that I have caused to be served the foregoing Reply Brief of Portland General

Electric Company in OPUC Docket No. UM 1121 by First Class U.S. Mail, postage prepaid and

properly addressed for mailing, to the persons on the attached list, and by electronic mail to those

persons on the electronic service list maintained by the OPUC.

Dated this 3rd day of December, 2004.

PORTLAND GENERAL ELECTRIC COMPANY

By:
J. Jeffrey DudleVOSB # 89()42/
Portland General Electric Company
121 SW Salmon Street, 1WTC1300
Portland, OR 97204
Telephone: 503-464-8860
Fax:503-464-2200
E-Mail: jay.dudley@pgn.com

CERTIFICATE OF SERVICE - PAGE 1



SERVICE LIST
UM 1121

Jim Abrahamson
Community Action Directors of Oregon
4035 12th ST Cutoff SE Ste 110
Salem, OR 97302

Susan K. Ackerman
NIPPC
PO Box 10207
Portland, OR 97296-0207

Grieg Anderson
5919 W Miles ST.
Portland, OR 97219

Ken Beeson
EUGENE WATER & ELECTRIC
BOARD
500 East Fourth Avenue
Eugene, OR 97440-2148

Julie Brandis
ASSOCIATED OREGON INDUSTRIES
1149 Court STNE
Salem, OR 97301-4030

KimBurt
WEST LINN PAPER COMPANY
4800 Mill ST
West Linn, OR 97068

J. Laurence Cable
CABLE HUSTON BENEDICT ET AL
1001 SW 5th Ave Ste 2000
Portland, OR 97204-1136
Michael Caruso
176 SW Hemlock
Dundee, OR 97115

Jennifer Chamberlin
STRATEGIC ENERGY LLC
2633 Wellington Court
Clyde, CA 94520

William H. Chen
CONSTELLATION NEWENERGY INC
2175 N California Blvd Ste 300
Walnut Creek, CA 94596

Laurence Tuttle
Center for Environmental Equity
610 SW Alder #1021
Portland, OR 97205

S. Bradley Van Cleve
Davison Van Cleve PC
1000 SW Broadway STE 2460
Portland, OR 97205

Benjamin Walters
City of Portland - Office of City Attorney
1221 SW 4TH AVE - RM 430
Portland, OR 97204

Michael T. Weirich
Department of Justice
1162 COURT STNE
Salem, OR 97301-4096

Steven Weiss
Northwest Energy Coalition
4422 Oregon Trail Ct NE
Salem, OR 97305

Robin White
Portland BOMA
1211 SW 5TH Ave., Ste 2722-Mezzanine
Portland, OR 97201

Lome Whittles
EPCOR MERCHANT & CAPITAL (US)
INC
1161 W River ST, Ste 250
Boise, ID 83702

CERTIFICATE OF SERVICE - PAGE 2



Linda K. Williams
KAFOURY & MCDOUGAL
10266 SW Lancaster RD
Portland, OR 97219-6305

James Dittmer
UTELITECH INC
740 NW Blue Pkwy Ste 204
Lee's Summit, MO 64086

Jeanne L Arana
Oregon Housing & Community Services
Dept
PO Box 14508
Salem, OR 97301

Michael Morgan
TONKON TORP LLP
888 SW 5th Ave., STE 1600
Portland, OR 97204-2099

Frank Nelson
543 Willamette CT
McMinnville, OR 97128

Nancy Newell
3917NESkidmore
Portland, OR 97211

James Noteboom
KARNOPP PETERSEN NOTEBOOM
ETAL
1201 NW Wall ST STE 300
Bend, OR 97701

Lisa F. Rackner
ATER WYNNE LLP
222 SW Columbia ST., Ste 1800
Portland, OR 97201-6618

Donald W. Schoenbeck
Regulatory & Cogeneration Services Inc.
900 Washington ST., Ste 780
Vancouver, WA 98660-3455

Rebecca Sherman
HYDROPOWER REFORM COALITION
320 SW Stark Street, Suite 429
Portland, OR 97204

John W. Stephens
ESLER STEPHENS & BUCKLEY
888 SW Fifth Ave., Ste 700
Portland, OR 97204-2021

Brett Swift
AMERICAN RIVERS
320 SW Stark ST, Suite 418
Portland, OR 97204

Mitchell Taylor
ENRON CORPORATION
POBox 1188
1221 Lamar-Ste. 1600
Houston, TX 77251-1188

Ken Lewis
2880 NW Ariel Terrace
Portland, OR 97210

Steven G. Lins
Glendale, City of
613 E Broadway Ste. 220
Glendale, CA 91206-4394

James Manion
WARM SPRINGS POWER
ENTERPRISES
PO Box 960
Warm Springs, OR 97761

Lloyd K. Marbet
DON'T WASTE OREGON
19142 S Bakers Ferry RD
Boring, OR 97009

Gordon McDonald
PACIFIC POWER & LIGHT
825 NE Multnomah Ste. 800
Portland, OR 97232

CERTIFICATE OF SERVICE - PAGE 3



Lora Garland L-7
Bonneville Power Administration
PO Box 3621
Portland, OR 97208-3621

Daniel W. Meek
DANIEL W MEEK ATTORNEY AT
LAW
10949 SW 4th Ave.
Portland, OR 97219

Thad Miller
OREGON ELECTRIC UTILITY
COMPANY
222 SW Columbia Street, Suite 1850
Portland, OR 97201-6618

William Miller
IBEW
17200 NE Sacramento
Portland, OR 97230

Christy Monson
LEAGUE OF OREGON CITIES
1201 Court ST. NE Ste. 200
Salem, OR 97301

Katherine Futornick
14800 NE Bluebird Hill Lane
Dayton, OR 97114

Leonard Girard
2169 SW Kings Court
Portland, OR 97205

Ann English Gravatt
RENEWABLE NORTHWEST PROJECT
917 SW Oak-Ste 303
Portland, OR 97205

Roy Henderson
PENSION ENHANCEMENT
COMMITTEE
895 NW Dale Avenue
Portland, OR 97229

Mary Ann Hutton
CANON AND HUTTON
1141NWKringSt
Roseburg, OR 97470

Joe Janssens
PGE PENSION ENHANCEMENT
COMMITTEE
24495 Butteville RD NE
Aurora, OR 97002

Valarie Koss
COLUMBIA RIVER PUD
PO Box 1193
Saint Helens, OR 97051

Geoffrey M. Kronick LC7
BONNEVILLE POWER
ADMINISTRATION
PO Box 3621
Portland, OR 97208-3621

Michael L. Kurtz
BOEHM, KURTZ & LOWRY
36 E 7th ST., Ste 2110
Cincinnati, OH 45202

Rochelle Lessner
LANE, POWELL, SPEARS, LUBERSKY
LLP
601 SW 2nd Ave., Ste 2100
Portland, OR 97204

Joan Cote
Oregon Energy Coordinators Association
2585 State ST NE
Salem, OR 97301

Chris Crean
MULTNOMAH COUNTY
501 SE Hawthorne, Suite 500
Portland, OR 97214

CERTIFICATE OF SERVICE - PAGE 4



Melinda J. Davison
DAVISON VAN CLEVE PC
1000 SW Broadway Ste 2460
Portland, OR 97205

Jim Deason
Cable Huston Benedict Haagensen &
Lloyd LLP
1001 SW Fifth Ave., Ste. 2000
Portland, OR 97204-1136

Gary Duell
11301 SE Charview Court
Clackamas, OR OR 97015

Jason Eisdorfer
CITIZENS' UTILITY BOARD OF
OREGON
610 SW Broadway Ste 308
Portland, OR 97205

James F. Fell
STOEL RIVES LLP
900 SW 5th Ave Ste 2600
Portland, OR 97204-1268

Ann L. Fisher
AF LEGAL & CONSULTING
SERVICES
1425 SW 20th Ste 202
Portland, OR 97201

Andrea Fogue
LEAGUE OF OREGON CITIES
PO Box 928
1201 Court ST NE Ste 200
Salem, OR 97308

Scott Forrester
FRIENDS OF THE CLACKAMAS
RIVER
2030 NE 7th PL
Gresham, OR 97030

K Dee Carlson
Dept of Justice - General Counsel
Division
1162CourtStNE
Salem, OR 97301-4096

CERTIFICATE OF SERVICE - PAGE 5


