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BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

DR 40

In the Matter of

HONEYWELL INTERNATIONAL, INC.,
and HONEYWELL GLOBAL FINANCE,
LLC

and

PACIFICORP, dba PACIFIC POWER

REPLY BRIEF OF OREGON DEPARTMENT
OF TRANSPORTATION, INTERVENOR

The Oregon Department of Transportation (ODOT) respectfully submits its Reply

Brief in this declaratory ruling proceeding. ODOT will not expand on the position it

took, in Part I of its Opening Brief, concerning the ability of the Honeywell solar

generating system to qualify as a net metering facility under ORS 757.300. In

accordance with ODOT’s request for leave to amend its contentions in light of the

presentations of the other parties and intervenors,1 however, ODOT offers the following

analysis in support of the contention that Honeywell does not, under the Assumed Facts,

constitute an electricity service supplier (ESS) as that term is defined by ORS

757.600(16).

ODOT maintains that a Honeywell customer, under an Energy Services

Agreement (ESA), does not need, use or acquire “ancillary services” (ORS 757.600(2))

when it uses a Honeywell net metering facility to offset part of its electricity

requirements. Because ancillary services are a necessary element of direct access that is

absent from this case, Honeywell does not satisfy the definition of an ESS.

I. Electricity Service Supplier under ORS 757.600(16).

Must Honeywell, as the solar generating equipment owner and provider under an ESA,

register as an ESS? This question presents the issue whether every entity that owns more

1 ODOT Opening Brief at 22-23.
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than one solar net metering facility and sells the solar power to more than one retail

consumer must be treated as an ESS.

An examination of the direct access statutes in the context of related laws

manifests that the legislature did not contemplate that solar powered net metering

facilities under ORS 757.300 also would constitute electricity service providers as

defined by ORS 757.600(16). More significantly, the application of the statutory

construction method prescribed by the Oregon Supreme Court2 demonstrates that

Honeywell does not fall within the definition of an ESS.

If a party who sells solar-generated electricity, under ESAs, to multiple customer-

generators must be regarded as an ESS, the legislature’s historical solicitude for the

development of renewable electricity presents an incongruity in legislative policy. As

noted at page 19 of ODOT’s Opening Brief, the 1985 Legislative Assembly exempted

generators of solar power from the public utility regulation that applied to distributors of

electric power. See Oregon Laws 1985, chapter 779, §1(2)(d)(C) (attached as ODOT

Exhibit A).3 The legislature intended that exemption to encourage the development of

electrical power production from solar and wind energy by freeing from regulation those

who invested in that industry.4 Consonant with that legislative purpose, section 2 of the

same enactment exempted, from the strictures of the territorial allocation laws, entities

that provide power from solar resources:

2 PGE v. Bureau of Labor and Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993).

3 Oregon Laws 1985, chapter 779, §1(2)(d)(C) amended ORS 757.005 to exempt, from the
definition of “public utility”:

(d) Any corporation, company, individual or association of individuals providing heat,
light or power:

* * * *

(C) From solar or wind resources to any number of customers.

4 Comments of Representative Anderson on House Bill 2202 (1985), Minutes, Senate Committee
on Energy and Natural Resources, June 6, 1985 at 2.
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The provisions of ORS 758.400 to 758.475 do not apply to any
corporation, company, individual or association of individuals providing heat,
light or power:

* * * *

(c) From solar or wind resources to any number of customers;

* * * * .

Oregon Laws 1985, chapter 779, §2(4)(c), codified as ORS 758.450(4)(c).

Against this background of a legislative design to encourage, by reducing regulatory

impediments, the establishment of solar and wind generating facilities, the direct access

legislation, Oregon Laws 1999, chapter 865 (Senate Bill 114), if construed as extending

beyond its purposes, would subvert the policy of the 1985 exemptions. The direct access

legislation addressed a different function - the importation, and direct consumer use, of

power that originated from outside the distribution system on which the consumer

originally depended.

The 1999 Legislative Assembly presumably was aware of the exempt treatment it had

afforded solar energy providers, for in Oregon Laws 1999, chapter 865, it amended the

statute that had granted that exemption, ORS 757.005, supra, to add a new concept -

“electricity service supplier.”5 ODOT agrees with the Commission Staff conclusion that

the legislative history of the 1999 enactment exhibits no suggestion that the legislature

deliberated on whether the new exemption from the definition of “public utility” and the

enactment of the 1999 ESS definition would subject solar or wind resource developers to

the special regime of regulation then being instituted for ESSs.6

5 Section 21(1)(H) of Oregon Laws 1999, chapter 865, added, to the exemptions from the definition
of ‘public utility” in ORS 757.500:

An electricity service supplier, as defined in Section 1 of this 1999 Act.

6 See Staff of the Public Utility Commission of Oregon’s Opening Brief, footnote 2 at 6.
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The new definition in the 1999 legislation, ORS 767.600(16)7 defined “electricity

service supplier:”

“Electricity service supplier” means a person or entity that offers to sell electricity
services available pursuant to direct access to more than one retail electricity
consumer. “Electricity service supplier” does not include an electric utility selling
electricity to retail electricity consumers in its own service territory.

For the purposes of this case, the ESS definition presents a single issue.8 That issue is

whether a customer under a Honeywell ESA has the ability to purchase both the

electricity generated by the solar system and “ancillary services” that constitute an

essential element of direct access. To fall within the foregoing definition of an ESS, an

entity must offer to make electricity services available “pursuant to direct access.”

ORS 757.600(6) defines “direct access:”

(6) “Direct access” means the ability of a retail electricity consumer to
purchase electricity and certain ancillary services, as determined by the commission
for an electric company or the governing body of a consumer-owned utility, directly
from an entity other than the distribution utility.

(Emphasis added).

Thus, to acquire electricity services “pursuant to direct access,” the consumer must have

the ability to purchase both electricity and certain ancillary services. The “ancillary

services” contemplated by the Legislative Assembly are those services that are necessary

or incidental to both the transmission and the delivery of electricity:

“Ancillary services” means services necessary or incidental to the
transmission and delivery of electricity from generating facilities to retail
electricity consumers, including but not limited to scheduling, load shaping,
reactive power, voltage control and energy balancing services.

7 ORS 757.600(16) was enacted as Oregon Laws 1999, chapter 865, §1(16).

8 This discussion assumes that a provider of solar energy generation facilities will offer the power
the facilities produce to more than one retail electricity customer. This discussion also recognizes that the
breadth of the term “electricity services” blocks any contention that the owner of a solar generating system
does not, under an ESA, offer to sell electricity services. ORS 757.600(15) states:

“Electricity services” means electricity distribution, transmission, generation or
generation-related services.
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ORS 757.600(2).

In Liberty v. State Dept. of Transportation, 342 Or 11, 20, 148 P3d 909 (2006), the

court interpreted a comparably structured definition statute,9 holding:

When the legislature uses “nonspecific or general phrases” as well as a list
of items, this court, under the principle of ejusdem generis, construes the
statute “as referring only to other items of the same kind.” Vannatta v.
Keisling, 324 Or 514, 533, 931 P2d 770 (1997) (stating and applying
principle). See also Lewis v. CIGNA Ins. Co., 339 Or 342, 350-51, 121
P3d 1128 (2005) (under ejusdem generis rule, court examines “basic
characteristics” of enumerated items when construing more general
words). With that principle in mind, we consider whether there is a
characteristic trait among the “outdoor activities” listed in ORS
105.672(5) that also is shared by the act of crossing land to get to other
land.10

In construing ORS 757.600(2) consistently with the application of the ejusdem

generis principle, what is the “characteristic trait” among the activities the legislature

listed to illustrate the scope of the general phrase “ancillary services”? That trait is that

each of the enumerated activities - “scheduling, load shaping, reactive power, voltage

control and energy balancing services” - constitutes an activity that is associated with

the transmission of electric power to the consumer over the transmission grid or a utility

distribution system. The ancillary services that are essential to the ability to acquire

electricity “pursuant to direct access” are restricted to those services11 that are directly

related to the management of electric power that is delivered through the grid.

9 ORS 757.600(2) speaks in terms of “including but not limited to.” The definitional provision
construed in Liberty used the virtually indistinguishable phrase “includes, but is not limited to.” The
definition addressed in Liberty, ORS 105.672(5), provided:

“Recreational purposes” includes, but is not limited to, outdoor activities such as hunting,
fishing, swimming, boating, camping, picnicking, hiking, nature study, outdoor educational
activities, waterskiing, winter sports, viewing or enjoying historical, archaeological, scenic or
scientific sites or volunteering for any public purpose project.

342 Or at 17.
10 See also Baker v. City of Lakeside, 343 Or 70, 76, 164 P3d 259 (2007) (“We ordinarily assume
that a nonspecific term in a series, such as “any other provision,” shares the same qualities as the specific
terms that precede it” citing Liberty, 342 Or at 20).

11 This interpretation also is consistent with the internal structure of ORS 757.600(2) itself, which
restricts ancillary services to those that are “necessary or incidental to the transmission and delivery of
electricity * * * .”
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The electrical power received by the host customer from the solar generating system

under an ESA does not come to the customer over the transmission grid or a utility

distribution system. For that reason, no ancillary services are involved in any way in

Honeywell’s provision of electrical power to an ESA customer. Hence, a necessary

element of direct access - one or more ancillary services - is missing from the equation.

ORS 757.600(6), supra, also recognizes that the ancillary services that are essential to

the delivery of power “pursuant to direct access” shall be those ancillary services

“as determined by the commission.” In promulgating OAR 839-038-0005(5), the Public

Utility Commission determined, in a manner that is consistent with the principle of

ejusdem generis, the basic characteristics of the ancillary services that a customer must be

able to acquire in order for a provider to constitute an ESS:

“Ancillary services” means those services necessary or incidental to the
transmission and delivery of electricity from resources to retail electricity
customers, including but not limited to scheduling, frequency regulation, load
shaping, load following, spinning reserves, supplemental reserves, reactive power,
voltage control and energy balancing services.

Although the rule expands the list of ancillary services in ORS 757.600(2) by adding

frequency regulation, load following, spinning reserves, and supplemental reserves, each

of those activities likewise partakes of the character of the ancillary services listed in the

statutory definition. Under the rule, ancillary services remain restricted to those services

that share the core characteristic of being directly related to the management of electric

power that is delivered through the transmission grid or utility distribution system. If the

sale of the solar power generated by the Honeywell equipment to a customer-generator

neither requires nor involves the provision of services of that character, then a necessary

element of “direct access” is missing and Honeywell does not satisfy the definition of an

ESS.

Moreover, under both ORS 757.600(2) and OAR 839-038-0005(5), the ancillary

services, of which at least some must be provided to constitute direct access, are those
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services that are necessary or incidental both12 to the “transmission” and to the “delivery”

of electricity. Stated differently, direct access must involve the consumer’s ability and

need to acquire services that are either necessary or incidental to the transportation of

electrical current - “transmission.”13

In the Honeywell situation, no transmission occurs or is required. In the context of a

direct access regulatory system that was intended to govern the importation, to customers,

of electrical power that originated elsewhere than the customer’s premises, it becomes

apparent that the provider and owner of a generating system that creates power on the site

of the power consumer provides no services that are necessary or incidental to any

transmission of the power.

The word “transmission” has the following meanings that make sense in reading ORS

757.600(2) and OAR 839-038-0005(5):14

12 “And” expresses the conjunctive; “or” denotes the disjunctive. When used in a statute, “and”
requires the coexistence of both of the subjects it connects, not merely either of them:

Generally, the words “and” and “or”, as used in statutes, are not interchangeable, being strictly of
a conjunctive or disjunctive nature, respectively: and their ordinary meaning will be followed if it
does not render the sense of the statute dubious or circumvent the legislative intent, or unless the
act itself furnishes cogent proof of the legislative error.

Lommasson v. School Dist. No. 1, 201 Or 71, 79, 261 P2d 860, 267 P2d 1105 (1954). See also Recovery
House VI v. City of Eugene, 156 Or App 509, 512-15, 965 P2d 488 (1998) (recognizing and applying this
principle).

13 ODOT will not maintain that services relating, in the terms of ORS 757.600(6), to the “delivery”
of electricity to the customer are not involved in the Honeywell solar generating system structure. The
point is that a literal application of ORS 757.600(6) requires services that relate to both “transmission” and
“delivery,” and that transmission is lacking here.

ODOT observes, however, that in the use of a generation system that must, under ORS
757.300(1)(d)(B), be located on the customer’s premises, the concept of “delivery” of electric power to the
place at which it originates is not easy to grasp.

14 ORS 757.600(2) and OAR 839-038-0005(5) are sufficiently similar in structure and content that
they require no separate interpretational treatment. To the extent the rule may be regarded as different,
however, the interpretation of administrative rules involves essentially the same interpretive framework that
applies, under PGE v. Bureau of Labor and Industries, supra, to the construction of statutes. The
examination begins with the text of the rule itself, taken in connection with the rule’s context, which
includes the statute pursuant to which the rule was adopted. Tye v. McFetridge, 342 Or 61, 69, 149 P3d
1111 (2006).



ODOT Reply Brief8

1 : an act, process, or instance of transmitting: * * * * 15

The root verb, to transmit, connotes that “transmission” involves moving something from

place to place:

1 a : to cause to go or be conveyed to another person or place : SEND * *
* b (1) : to pass on or spread about : DISSEMINATE, COMMUNICATE * * *
2 a (1) : to cause (as light or force) to pass or to be conveyed through
space or a medium * * * * 16

In other words, unless the provision of electric power by the owner of a net metering

facility involves the provision of service that relates to the transportation of electric from

place to place, no one provides any ancillary services that are necessary or incidental to

the transmission of electricity. Consequently, the owner of the net metering facility does

not provide electricity services that are available pursuant to direct access. The owner is

not an ESS as that term is defined by ORS 757.600(16).

CONCLUSION

ODOT thanks the Public Utility Commission for its expedited consideration of this

declaratory ruling proceeding. ODOT respectfully requests the Commission to issue an

order that determines that the Honeywell solar generating installation qualifies as a net

///

///

///

///

///

///

///

///

15 Webster’s Third New Int’l Dictionary (3rd ed, unabridged 2002) at 2429.

16 Id.
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metering facility under ORS 757.300(1)(c) and that Honeywell does not constitute an

electricity service supplier under ORS 757.600(16).

DATED this 11th day of July 2008.

Respectfully submitted,
Hardy Meyers
Attorney General

________________________________
William F. Nessly, Jr.
Senior Assistant Attorney General
Theodore C. Falk
Senior Assistant Attorney General
Of Attorneys for the Oregon Department
of Transportation






























