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v. 

UNIVERSAL TELECOM, INC., dba U.S. 
Pops, fka Universal Telecommunications, 
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Dec. 15, 2004. 

 
 
Erin Lagesen , Stoel Rives, LLP , Portland, 
OR, Ted D. Smith , Stoel Rives, LLP, Salt 
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Joel S. DeVore , Luvaas Cobb , Eugene, 
OR, John C. Dodge , Adam S. Caldwell , 
K.C. Halm , Cole, Raywid & Braverman, 
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OPINION AND ORDER  
 
AIKEN, J. 
Plaintiff, Qwest Corporation (“Qwest”), 
filed this breach of contract and unjust 
enrichment action against defendant 
Universal Telecom, Inc. (“Universal”). 
Universal brought a counter claim against 
Qwest also alleging breach of contract and 
unjust enrichment. Both parties allege to 
have performed services for the other and 
claim that the other failed to pay for such 
services as required by their contract. The 
parties have cross-moved for summary 
judgment. The parties submitted extensive 
briefing for the court, and then on December 
6, 2004, the court heard oral argument on 

these motions. 
 
 

BACKGROUND 
 
Qwest is an incumbent local exchange 
carrier (“ILEC”) which provides local 
telephone services in Oregon. Universal is a 
competitive local exchange carrier 
(“CLEC”) which provides 
telecommunication services in Oregon. A 
local exchange carrier (“LEC”) is a provider 
of telephone services. An ILEC is a provider 
of telephone services which was in operation 
before the telephone industry was 
deregulated; while a CLEC is a new 
competitor who began providing telephone 
services after the industry was deregulated. 
Universal provides services to internet 
service providers (“ISPs”) by offering local 
telephone numbers which the ISPs' 
customers may call using their computers. 
Universal receives these calls from ISPs' 
customers, who are seeking to access the 
internet, converts the calls to internet 
protocol, and delivers the internet protocol 
to different internet locations, as instructed 
by the customer's computer. Qwest is 
involved in this process because the calls 
from the ISPs' customer's computer must 
pass over Qwest's network to reach 
Universal's local telephone number. Qwest 
and Universal have interconnected their 
networks to allow this exchange of 
telecommunications traffic. 
 
In 1999, Qwest and Universal entered into 
an interconnection agreement which set 
forth how the parties would connect their 
networks, exchange traffic, finance jointly 
used facilities, and compensate each other 
for delivering traffic received from the other 
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party. The agreement between Qwest and 
Universal was not negotiated. Instead, 
pursuant to federal law, Universal adopted a 
previous agreement (“MFS agreement”) that 
Qwest had entered into with Metropolitan 
Fiber Systems. Thus the MFS agreement 
became the interconnection agreement 
between Universal and Qwest (hereafter 
“the agreement”). Under the agreement, the 
parties have interconnected their networks 
through a single point of interconnection 
(“POI”) in each of the two Oregon Local 
Access and Transportation Areas (“LATA”). 
 
Telecommunications traffic that begins on 
one parties network but is destined for the 
other parties network must pass through the 
POI. This is known as “originating” the call. 
Calls originate when a particular LEC's 
customer calls a customer of a different 
LEC. Once the call passes through the POI, 
the receiving party takes over responsibility 
for delivering the call to its final destination. 
This is known as “terminating” the call. The 
exchange of telecommunications traffic 
allows a customer of one LEC to call a 
customer of a different LEC. 
 
Pursuant to the agreement, the parties have 
connected their networks using local 
interconnections service (“LIS”) circuits; 
which have been provided by Qwest. Qwest 
has also provided other transmission 
facilities including two-way trunks-also 
known as direct trunked transport facilities 
(“DTT”)-, entrance facilities (“ETs”), and 
multiplexing facilities (“MUX”). Qwest 
initiated this action alleging that the 
agreement requires Universal to pay Qwest 
for facilities used to exchange 
telecommunications traffic. Qwest further 
alleges the agreement requires Universal to 
pay Qwest “nonrecurring charges” for the 
installation of the interconnection facilities. 
 

In addition to the interconnection facilities 
described above, Qwest has provided Meet 
Point facilities that allow Universal to 
interconnect its network with LECs other 
than Qwest. Specifically, Qwest provided a 
DS-3 connection between a Universal 
facility in Portland, Oregon and a location in 
Beaverton, Oregon. Qwest has also provided 
a DS-3 connection between a Universal 
facility in Eugene, Oregon and a location in 
Coos Bay, Oregon. Qwest asserts that these 
Meet Point facilities are not provided 
pursuant to the agreement and, therefore, 
should be billed under federal tariff, FCC-1. 
Universal does not dispute that it must pay 
for these facilities but claims that the 
facilities should be billed as provided in the 
Qwest/Universal interconnection agreement. 
Universal has failed to pay Qwest the full 
amount billed for the Portland-Beaverton 
connection. 
 
Universal's claim involves charges for 
terminating traffic that originated on Qwest's 
network. Universal asserts that the 
agreement requires Qwest to pay Universal 
for terminating all traffic that originates on 
Qwest's network. This payment for 
terminating traffic that originated on another 
LEC's network is known as reciprocal 
compensation. Qwest's primary argument is 
that Qwest is not required to pay reciprocal 
compensation to Universal because all 
exchanged traffic is ISP bound traffic and 
such traffic is not subject to reciprocal 
compensation. 
 
All traffic at issue in this case originated on 
Qwest's side of the POI, traveled over 
Qwest's network, was handed off to 
Universal at the POI, and terminated on 
Universal's network. No traffic was 
originated by Universal. 
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SUMMARY JUDGMENT STANDARD 
 
Summary judgment is appropriate “if the 
pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with the affidavits, if any, show that 
there is no genuine issue as to any material 
fact and that the moving party is entitled to a 
judgment as a matter of law.” Fed.R.Civ.P. 
56© ). The materiality of a fact is 
determined by the substantive law on the 
issue.  T.W. Electrical Serv., Inc. v. Pacific 
Elec. Contractors Ass'n, 809 F.2d 626, 630 
(9th Cir.1987). The authenticity of a dispute 
is determined by whether the evidence is 
such that a reasonable jury could return a 
verdict for the nonmoving party. Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 248 
(1986). 
 
The moving party has the burden of 
establishing the absence of a genuine issue 
of material fact. Celotex Corp. v. Catrett, 
477 U.S. 317, 323 (1986). If the moving 
party shows the absence of a genuine issue 
of material fact, the nonmoving party must 
go beyond the pleadings and identify facts 
which show a genuine issue for trial. Id. at 
324. 
 
Special rules of construction apply to 
evaluating summary judgment motions: (1) 
all reasonable doubts as to the existence of 
genuine issues of material fact should be 
resolved against the moving party; and (2) 
all inferences to be drawn from the 
underlying facts must be viewed in the light 
most favorable to the nonmoving party. T.W. 
Electrical, 809 F.2d at 630. 
 
 

APPLICABLE PRINCIPLES OF 
CONTRACT LAW 

 
“[Interconnection] agreements themselves 

and state law principles govern the questions 
of interpretation of the contracts and the 
enforcement of their provisions.” Pacific 
Bell v. Pac-West Telecomm, Inc., 325 F.3d 
1114, 1128 (9th Cir.2003)  (quoting 
Southwestern Bell v. Pub. Util. Comm'n., 
208 F.3d 475, 485 (5th Cir.2000)). “As a 
general rule the construction of a contract is 
a question of law for the court.” Hekker v. 
Sabre Construction Co., 510 P.2d 347, 349, 
265 Or. 552 (1973). “Unambiguous 
contracts must be enforced according to 
their terms....” Pacific First Bank v. New 
Morgan Park Corp., 876 P.2d 761, 764, 319 
Or. 342 (1994). To determine if a contract 
provision is ambiguous, the court may 
consider “the circumstances under which it 
was made, including the situation of the 
subject and of the parties....” Or.Rev.Stat. §  
42.220. “Words or terms of a contract are 
ambiguous when they reasonably can, in 
context, be given more than one meaning.” 
Pacific First Bank, 876 P.2d at 764. The 
interpretation of an ambiguous contract is to 
be decided by the trier of the fact. Meskimen 
v. Larry Angell Salvage Co., 592 P.2d 1014, 
1018, 286 Or. 87 (1979). 
 
 

CHOICE OF LAW 
 
The agreement “shall be interpreted solely in 
accordance with the terms of the Act and the 
applicable state law in the state where the 
service is provided.” Qwest Compl., Ex. 1 at 
79. “In the performance of their obligations 
under this agreement, the parties shall act in 
good faith and consistently with the intent of 
the Act.” Id. at 8. The “Act” is defined as 
“the Communications Act of 1934 (47 
U.S.C. 151 et seq.) as amended by the 
Telecommunications Act of 1996, and as ... 
interpreted in ... rules and regulations of the 
FCC or a Commission within its state of 
jurisdiction.” Id. at 9. 



Slip Copy Page 4
Slip Copy, 2004 WL 2958421 
(Cite as: Slip Copy) 
 

©  2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 

 
 

DISCUSSION 
 
Qwest asserts that the agreement requires 
Universal to pay Qwest for the LIS circuits 
and other interconnection facilities Qwest 
provides and that Universal has breached the 
contract by failing to pay for them. 
Universal asserts that the agreement requires 
Qwest to pay Universal for terminating calls 
that originated on Qwest's network and that 
Qwest has breached the contract by failing 
to make such payments. 
 
 
1. Qwest's claim that Universal must pay for 
interconnection facilities on Qwest's side of 

the POI 
 
“A LEC may not assess charges on any 
other telecommunications carrier for 
telecommunications traffic that originates on 
the LEC's network.” 47 C.F.R. §  51.703(b). 
An originating LEC may not impose charges 
on a terminating LEC for facilities, located 
on the originating LEC's side of the POI, 
used solely to transmit telecommunications 
traffic from the originating LEC's network 
to the terminating LEC's network. TSR 
Wireless, LLC v. U.S. West 
Communications, Inc., 15 FCCR 11166, 
11189 ¶  40 (2000), aff'd sub. nom. Qwest 
Corp. v. F.C.C., 252 F.3d 462 
(D.C.Cir.2001) (hereinafter “TSR Wireless 
”). When read together §  51.703(b)  and 
TSR Wireless generally prohibit charges 
imposed on a CLEC for the cost of 
transmitting traffic that originates on the 
ILEC's network or for facilities used to 
deliver such traffic to the CLEC. 
 
However, §  51.709(b) is an exception to 
this general prohibition. “The rate of a 
carrier providing transmission facilities 

dedicated to the transmission of traffic 
between two carriers' networks shall recover 
only the costs of the proportion of that trunk 
capacity used by the interconnecting carrier 
to send traffic that will terminate on the 
providing carrier's network.” 47 C.F.R. §  
51.709(b). FN1 Thus, a ILEC may recover 
the cost of the interconnection facilities from 
a CLEC but only in proportion to the 
amount of traffic that originates on the 
CLEC's network and terminates on the 
ILEC's network. Overall, though, the FCC 
“reads §  51.703(b)  as entirely congruent 
with §  51.709(b) confirming the ban on 
charges, whether labeled as for traffic or for 
facilities, for LEC-originated calls.” Qwest 
Corp. v. F.C.C., 252 F.3d at 468 (discussing 
charges imposed on a CLEC for facilities 
used to send only one-way traffic from the 
ILEC to the CLEC). 
 
 

FN1. The applicable relative use 
provision of the agreement 
essentially tracks the requirements of 
47 C.F.R. §  51.709(b). See Qwest 
Compl., Ex. 1 at 18. 

 
Qwest argues that §  51.703(b)  and §  
51.709(b) apply only to telecommunications 
traffic and that ISP bound traffic is not 
telecommunications traffic. Therefore, 
because all of the traffic exchanged between 
the parties is ISP bound traffic, the 
restrictions of §  51.703(b) , §  51.709(b) , 
and TSR Wireless do not apply to facility 
charges imposed on Universal by Qwest. To 
support its argument, Qwest cites In re 
Implementation of Local Competition 
Provisions in Telecomms. Act of 1996, 16 
F.C.C.R. 9151, 9170 remanded sub. nom. 
Worldcom, Inc. v. F.C.C., 288 F.3d 429 (D 
.C. Cir.2002) (hereinafter “ISP Remand 
Order” ), for the proposition that ISP traffic 
is not telecommunications traffic but is 
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information access. In ISP Remand Order, 
the FCC did rule that ISP bound traffic was 
not telecommunication traffic for the 
purpose of determining the scope of 
reciprocal compensation requirements under 
47 U.S.C. §  251(b)(5). ISP Remand Order. 
16 F .C.C.R. at 9163. 
 
However, Qwest is mistaken in its broad 
application of ISP Remand Order. In ISP 
Remand Order, the FCC explicitly stated 
that its ruling “does not alter existing 
contractual obligations, except to the extent 
that the parties are entitled to invoke 
contractual change-of-law provisions.” Id. at 
9189. The FCC further stated that the 
interim compensation regime established in 
ISP Remand Order “affects only intercarrier 
compensation (i.e. the rates) applicable to 
the delivery of ISP-bound traffic. It does not 
alter carriers' other obligations under our 
Part 51 rules, 47 C.F.R. Part 51, or existing 
intercarrier agreements, such as obligations 
to transport traffic to points of 
interconnection.” Id. at n. 149.  Therefore, 
the restrictions of §  51.703(b)  and §  
51.709(b) remain in full effect. 
 
Qwest asserts that its interpretation of ISP 
Remand Order is correct and cites Level 3 
Communications v. Colorado Pub. Util., 300 
F. Supp 2d 1069 (D.Colo.2003), and the 
OPUC Level 3 Decision  FN2 for further 
support. In Level 3 Communications, the 
Colorado District Court held that ISP 
Remand Order excluded ISP bound traffic 
from the definition of telecommunications 
traffic; instead designating it as information 
access. 300 F.Supp.2d at 1076. Based on 
this premise, the court went on to hold that 
ISP bound traffic was not subject to the 
restrictions of §  51.703(b)  and §  
51.709(b). Id. at 1076-1078. In the OPUC 
Level 3 Decision, the Oregon Public Utility 
Commission (“OPUC”) affirmed an 

arbitrator's decision that ISP bound traffic 
should not be considered when determining 
the cost to be born by the CLEC for 
interconnection facilities located on the 
ILEC's side of the POI.2001 Ore. PUC 
LEXIS, *5. The OPUC relied on ISP 
Remand Order in affirming the arbitrator's 
decision. Id. at *6-7. 
 
 

FN2. In re the Petition of Level 3 
Communications, LLC for 
arbitration Pursuant to Section 
252(b) of the Communications Act of 
1934, as Amended by the 
Telecommunications Act of 1996, 
With Qwest Corp. Regarding Rates, 
Terms, and Conditions for 
Interconnection., Arbitrator's 
Decision, 2001 Ore. PUC LEXIS 
458 (Sept. 13, 2001) (hereafter 
“OPUC Level 3 Decision” ). 

 
I find these cases inapplicable. Both cases 
involved the arbitration of proposed 
interconnection agreements that were 
established after the issuance of ISP Remand 
Order. Level 3 Communications, 300 
F.Supp.2d at 1071-72; OPUC Level 3 
Decision, 2001 Ore. PUC LEXIS, *1. 
Unlike the present case, neither involved 
disputes about preexisting contracts. See Id. 
Here, the parties have a binding contract 
which contains no open issues in need of 
arbitration. The contract was established in 
1999 prior to the issuance of ISP Remand 
Order. Under the clear language of the 
decision, ISP Remand Order “does not alter 
existing contractual obligations....” ISP 
Remand Order. 16 F.C.C.R. at 9189. 
Furthermore, ISP Remand Order “does not 
alter carriers' other obligations under [FCC] 
Part 51 rules....” Id . at n. 149. Therefore, the 
cases cited by Qwest are distinguishable. 
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In the instant case, 100% of the traffic 
exchanged between the parties originated on 
Qwest's network and terminated on 
Universal's. Under §  51.703(b)  and §  
51.709(b), Qwest may not impose charges 
on Universal for facilities used solely to 
exchange one-way traffic that originated on 
Qwest's network and terminated on 
Universal's network. For these reasons, 
Qwest's claim as to the charges for LIS 
circuits, DTT, EF, and MUX 
interconnection facilities fails. 
 
 

2. Qwest's claim that Universal must pay 
nonrecurring charges for the installation of 

interconnection facilities 
 
Qwest alleges that the agreement requires 
Universal to pay nonrecurring charges for 
the installation of the interconnection 
facilities and that Universal has failed to pay 
a portion of these charges. Qwest further 
claims that in June 2003 the OPUC 
approved the nonrecurring charges, as they 
complied with OPUC Order 03-209. Mason 
Aff. in Supp. of Qwest's Mot. for Summary 
Judgment, ¶  12. Universal failed to address 
these claims either through its written briefs 
or at oral argument. If the moving party 
shows the absence of a genuine issue of 
material fact, the nonmoving party must go 
beyond the pleadings and identify facts 
which show a genuine issue for trial. Celotex 
Corp., 477 U.S. at 323. Here, by failing to 
respond to Qwest's claims, Universal did not 
meet its burden under Celotex. Therefore, 
the court credits the testimony of Don 
Mason and finds that the nonrecurring 
charges were proper and approved by the 
OPUC. 
 
 
3. Qwest's claim that Universal must pay for 

Meet Point Facilities 

 
A local exchange carrier has: 

[t]he duty to provide, to any requesting 
telecommunications carrier for the 
provision of telecommunications service, 
nondiscriminatory access to network 
elements on an unbundled basis at any 
technically feasible point on rates, terms, 
and conditions that are just, reasonable and 
nondiscriminatory in accordance with the 
terms and conditions of the agreement and 
this section and section 252 of this title. 

47 U.S.C. §  251© ) (3). 
 
The parties agreement: 

sets forth the terms, conditions and prices 
under which [Qwest] agrees to provide ... 
certain Unbundled Network Elements ... to 
Universal ... for Universal's own use or for 
resale to others. The Agreement also sets 
forth the terms, conditions and prices 
under which the parties agree to provide 
interconnection and reciprocal 
compensation for the exchange of local 
traffic between [Qwest] and Universal for 
the purposes of offering 
telecommunications services. 

Qwest Compl., Ex. 1 at 8. The specific 
Unbundled Network Elements Qwest agrees 
to “provide [are] all technically feasible 
transmission capabilities, such as DS1, DS2, 
and Optical Carrier levels ... that Universal 
could use to provide telecommunications 
services.” Id. at 65. 
 
Qwest has provided Meet Point 
interconnection facilities which Universal 
used to interconnect with Verizon, another 
LEC. Qwest has billed for these facilities 
under a federal tariff instead of under the 
agreement. Qwest argues that the agreement 
merely governs the terms and conditions for 
facilities used by Universal to interconnect 
with Qwest and that facilities used to 
connect with another LEC fall outside the 
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agreement. Qwest states: 
the Agreement “sets forth the terms, 
conditions and prices under which the 
parties agree to provide interconnection 
and reciprocal compensation for the 
exchange of local traffic between USWC 
[Qwest] and Universal for purposes of 
offering telecommunications services.” 

Qwest's Reply Memo at 31-32 (internal 
quotations omitted) (emphasis in original). 
However, Qwest quotes only a portion of the 
agreement and ignores the proceeding 
sentence. Further, Qwest conveniently omits 
the word “also” which begins the quoted 
sentence. The omitted “also” refers to the 
proceeding sentence which provides that the 
agreement “sets forth the terms, conditions 
and prices under which [Qwest] agrees to 
provide ... certain Unbundled Network 
Elements ... to Universal ... for Universal's 
own use or for resale to others.” Qwest 
Compl., Ex. 1 at 8 (emphasis added). 
 
Under the plain language of the agreement, 
when read in its entirety, Qwest agreed to 
provide Meet Point interconnection facilities 
to Universal “for Universal's own use.” 
Qwest further agreed to charge for those 
services as provided for in the agreement. 
Therefore, Qwest is precluded from 
charging under a federal tariff for such 
services. 
 
 

4. Universal's claim that Qwest must pay 
reciprocal compensation for ISP bound 

traffic which Universal terminates 
 
Each LEC has a “duty to establish reciprocal 
compensation arrangements for the transport 
and termination of telecommunications .” 47 
U.S.C. §  251(b)(5). “[A] reciprocal 
compensation arrangement ... is one in 
which each of the two carriers receives 
compensation from the other carrier for the 

transport and termination on each carrier's 
network facilities of telecommunications 
traffic that originates on the network 
facilities of the other carrier.” 47 C.F.R. §  
51.701(e). Thus, in a typical reciprocal 
compensation agreement, a LEC whose 
customer originated a call that terminated on 
another LEC's network must pay the 
terminating LEC at the rate stated in their 
agreement. 
 
“The Parties agree that call termination rates 
as described in Appendix A will apply 
reciprocally for the termination of local/EAS 
traffic per minute of use.” Qwest Compl., 
Ex. 1 at 17. Appendix A, by reference to 
rates established by the OPUC, set the 
reciprocal compensation rate at $0.00133 for 
local call termination. Qwest Compl., Ex. 1 
at 86; Universal Statement Material Fact ¶  
38. To summarize, the agreement requires 
Qwest to pay Universal at a rate of $0.00133 
per minute for terminating local calls that 
originated on Qwest's network. 
 
 

A. Change of Law 
 
The parties have conceded that, at the time 
their agreement was established, the OPUC 
held that ISP bound traffic, like other forms 
of telecommunications traffic, could be 
considered local traffic subject to reciprocal 
compensation. Qwest Mem. in Support of 
Summary Judgment Motion at 13; Universal 
Mem. in Support of Summary Judgment 
Motion at 27 (both parties citing In re the 
Petition of MFS Communications Co. for 
Arbitration of Interconnection Rates, Terms, 
and Conditions Pursuant to 47 U.S.C. §  
252(b)  of the Telecommunications Act of 
1996, 1996 Ore PUC LEXIS 36 (Nov. 8, 
1996)) (affirmed by OPUC on Dec. 9, 
1996). 
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In 2001 the FCC ruled, in ISP Remand 
Order, that ISP bound traffic was not local 
traffic and, therefore, not subject to 
reciprocal compensation under 47 U.S.C. §  
251(b)(5). ISP Remand Order, 16 F.C.C.R. 
at 9154. Instead of ordering an end to 
reciprocal compensation payments for ISP 
traffic, the FCC established a 36 month 
phase-out plan, which lowered the 
compensation rate and placed caps on the 
amount of traffic which would be subject to 
compensation.  Id. at 9187. The FCC went 
on to state that “[t]he interim compensation 
regime we establish here applies as carriers 
renegotiate expired or expiring 
interconnection agreements. It does not alter 
existing contractual obligations, except to 
the extent that the parties are entitled to 
invoke contractual change-of-law 
provisions.” Id. at 9189. 
 
In 2002 the D.C. Circuit held that the FCC 
improperly relied on 47 U.S.C. §  251(g) in 
issuing ISP Remand Order. Worldcom, Inc., 
288 F.3d at 430. The D.C. Circuit remanded 
ISP Remand Order to the FCC for further 
proceedings but chose not to vacate the 
order. Id. at 434. Hence, ISP Remand Order 
remains in effect pending further 
proceedings on remand. See, e.g., Allied-
Signal, Inc. v. U.S. Nuclear Regulatory 
Comm'n., 988 F.2d 146, 150-51 
(D.C.Cir.1993). 
 
Here, Qwest lowered the per minute rate it 
paid to Universal for terminating traffic, 
imposed caps on the number of minutes 
Qwest would pay Universal for terminating 
traffic, and eventually ceased all payments 
for reciprocal compensation. Universal 
argues that Qwest has breached the 
agreement by failing to pay Universal for 
reciprocal compensation as required in the 
agreement. Qwest counter-argues that ISP 
Remand Order has altered the agreement 

because the agreement's change of law 
provision was satisfied. The essence of 
Qwest's argument is that ISP Remand Order 
changed the law with respect to reciprocal 
compensation. Thus, Qwest claims, the 
agreement was automatically amended, and 
Qwest was merely following the interim 
compensation regime that became part of the 
agreement through the change of law 
provision. 
 
The parties concur that the agreement's 
relevant change of law provision reads: 

This Agreement contains provisions based 
on the decisions and orders of the FCC 
and the Commission under and with 
respect to the Act. Subsequent to the 
execution of this agreement, the FCC or 
the Commission may issue decisions or 
orders that change or modify the rules and 
regulations governing implementation of 
the Act. If such changes or modifications 
alter the state of the law upon which the 
Underlying Agreement was negotiated and 
agreed, and it reasonably appears that the 
parties to the Underlying Agreement 
would have negotiated and agreed to 
different term(s) condition(s) or 
covenant(s) [sic] than as contained in the 
Underlying Agreement had such change or 
modification been in existence before the 
execution of the Underlying Agreement, 
then this agreement shall be amended to 
reflect such different term(s), condition(s), 
or covenant(s). Where the parties fail to 
agree upon such an amendment, it shall be 
resolved in accordance with the Dispute 
Resolution provision of the Agreement. 

Qwest Compl., Ex. 1 at 85. Thus, three 
conditions must be met for the change of 
law provision to apply. First, the FCC or 
OPUC must issue a decision that changes or 
modifies the rules and regulations governing 
the implementation of the Act. Second, the 
changes or modifications must alter the state 



Slip Copy Page 9
Slip Copy, 2004 WL 2958421 
(Cite as: Slip Copy) 
 

©  2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 

of the law upon which the agreement was 
negotiated. Third, it must reasonably appear 
that the parties would have negotiated and 
agreed to different terms had the changed 
law been in effect when the agreement was 
executed. 
 
The OPUC previously held that ISP bound 
traffic, like other forms of 
telecommunications traffic, can be local 
traffic subject to reciprocal compensation. 
Electric Lightwave, Inc., v. U.S. West 
Communications, Inc., 1999 Ore PUC 
LEXIS 184, *22 (Apr. 26, 1999). The 
agreement was negotiated and agreed to 
prior to 2001 when the OPUC's holding was 
the sole voice regarding reciprocal 
compensation. Even following ISP Remand 
Order “the FCC has yet to resolve whether 
ISP-bound traffic is ‘local’ within the scope 
of §  251....”  Pacific Bell, 325 F.3d at 1130. 
Because there is no conflict between the 
OPUC's decision and federal law, §  251 
does not preempt the OPUC's decision that 
ISP bound traffic can be local traffic subject 
to reciprocal compensation. See Id. at 1131 
n. 15. Hence, the state of the law, with 
respect to reciprocal compensation, has not 
changed since the agreement was negotiated, 
and Qwest's change of law argument fails. 
 
Even if one were to assume that the change 
of law provision was satisfied by ISP 
Remand Order, Qwest's claim that the 
agreement was automatically amended 
contradicts the plain language of the 
agreement. The final sentence of the change 
of law provision reads: “[w]here the parties 
fail to agree upon such an amendment, it 
shall be resolved in accordance with the 
Dispute Resolution provision of the 
Agreement.” Qwest Compl., Ex. 1 at 85. 
Quite plainly, the parties intended a 
negotiated amendment of the agreement, not 
one automatically imposed. 

 
I find that the agreement's change of law 
provision was not satisfied; therefore, the 
agreement has not been amended. The 
agreement plainly requires Qwest to pay 
Universal reciprocal compensation for the 
termination of local traffic that originated on 
Qwest's network, with no exceptions for ISP 
bound traffic. Qwest Compl., Ex. 1 at 17. 
 
 

B. VNXX Traffic 
 
Qwest further argues that the agreement 
does not require it to pay reciprocal 
compensation on VNXX traffic. I agree, 
VNXX traffic involves a call that is 
originated in one local calling area (“LCA”) 
and is terminated in a different LCA without 
incurring the toll charges which would 
normally apply. The essence of VNXX 
traffic is that a LEC who does not have a 
physical presence in a particular calling area 
may appear to be local. The LEC gains this 
local appearance by holding a block of local 
numbers which the end user, who is located 
in that LCA, may call. Upon making what 
appears to be the local call, the call is 
relayed over the lines of the local LEC, 
passed off to the distant LEC and terminated 
by that distant LEC. For example, an ISP 
located in Portland, Oregon would request a 
local Bend, Oregon telephone number held 
by the CLEC. A person in Bend would call 
that number to connect to the internet. The 
call would be relayed by the ILEC serving 
the Bend area, handed off to the CLEC at 
the POI in Portland and terminated by 
delivery to the ISP in Portland. Thus the 
person making the call would be billed at the 
local rate for a call that was really long 
distance. 
 
In the instant case, VNXX traffic is 
generated when an end user, who is not 
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located in the same LCA as Universal's 
network facilities, calls the local dial-up 
number they have been provided. The 
number they call is the local number held by 
Universal but which Universal allows the 
ISPs to provide to their customers. The call 
is transported by Qwest, who has a physical 
presence in the LCA, to the POI, located in a 
different LCA, where it is handed off to 
Universal. Universal then terminates the call 
by converting it to internet protocol for 
delivery onto the internet. Thus a call is 
originated in one LCA and terminated in a 
different LCA. Qwest argues that VNXX 
traffic is not local traffic; therefore, it does 
not owe reciprocal compensation for such 
traffic. 
 
The agreement requires the payment of 
reciprocal compensation “for the termination 
of local/EAS  FN3 traffic per minute of 
use.” Qwest Compl., Ex. 1 at 17. Traffic 
exchanged within each of the two Oregon 
LATAs is classified as “ ‘local’ (local 
includes EAS), or ‘toll’ which shall be the 
same as the characterization established by 
the effective tariffs of the incumbent local 
exchange carrier as of the date of this 
agreement.” Qwest Compl., Ex. 1 at 13. 
Thus, the agreement adopted the definition 
of “local” that was listed in Qwest's Oregon 
tariff at the time the agreement became 
effective. 
 
 

FN3. Extended Area Service 
(“EAS”) is essentially a large LCA, 
which is used to allow local calling 
within a metropolitan area. See 
Qwest's Mem. in Res. to Universal's 
Mot. of Summ. J. at 7-8. 

 
Qwest's Oregon tariff defines “local service” 
as “[t]elephone service furnished between 
customer's premises located within the same 

local service area.” Mason Aff. in Supp. of 
Qwest's Motion for Summary Judgment, Ex. 
B. The tariff further defines “local service 
area” as “[t]he area within which telephone 
service is furnished under a specific 
schedule of rates. This area may include one 
or more exchanges without the application 
of toll charges.”  Id. A “local service area” is 
the equivalent of a LCA. Mason Aff. ¶  4. 
Finally, “premises” is defined as “[a] tract of 
land” or buildings on such land. Mason Aff., 
Ex. B. 
 
The interconnection agreement in Electric 
Lightwave contained the exact same 
definition of local traffic, as that contained 
in the present case. Electric Lightwave, 1999 
Ore. PUC LEXIS 184 *15. The Electric 
Lightwave agreement further restricted local 
traffic to traffic originated and terminated 
within the boundaries of exchange maps 
approved by the OPUC. Id. at *14. Like the 
present case, the Electric Lightwave 
agreement did not specifically mention ISP 
bound traffic within the definition of local 
traffic. Id. The OPUC held that ISP bound 
traffic was local traffic subject to reciprocal 
compensation under the terms of the Electric 
Lightwave agreement. Id. at *16. Implicit in 
this conclusion, is the finding that an ISP 
bound call terminates upon delivery to the 
ISP; otherwise a call could not originate and 
terminate within the boundaries of the 
exchange maps as the agreement required. 
See Id. at *14. Hence, delivery of an ISP 
bound call to the ISP is termination of the 
call. 
 
Thus, for a call to be local and subject to 
reciprocal compensation, it must originate at 
some physical location within a LCA or 
EAS and terminated at a physical location 
within the same LCA or EAS. Specifically 
here, for an ISP bound call to be subject to 
reciprocal compensation it must originate in 
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a LCA or EAS and terminate in that same 
LCA or EAS by delivery of the call to the 
ISP. VNXX traffic does not meet the 
definition of local traffic because it does not 
originate and terminate in the same LCA or 
EAS; it instead crosses LCAs and EASs. 
Therefore, VNXX traffic, whether ISP 
bound or not, is not subject to reciprocal 
compensation. 
 
Universal argues that the OPUC's decision 
In re the Petition of MFS Communications 
Co., Inc., for Arbitration of Interconnection 
Rates, Terms and Conditions Pursuant to 47 
U.S.C. §  252(b)  of the Telecommunications 
Act of 1996, Commission Decision, 1996 
Ore. PUC LEXIS 125 (Dec. 5, 1996) 
(hereafter “MFS Decision”), demands a 
different result. Universal claims that the 
MFS Decision conclusively established that 
VNXX traffic is local and subject to 
reciprocal compensation. Since the MFS 
agreement, at issue in the MFS Decision, 
was adopted by Universal and became the 
Universal/Qwest agreement, the MFS 
Decision would seem instructive because it 
involved interpretation of the exact same 
agreement that is the focus of the instant 
case. Universal further argues that Qwest 
was a party to the MFS Decision and is 
precluded from arguing that VNXX traffic is 
not subject to reciprocal compensation. 
 
In the MFS Decision, MFS entered into an 
interconnection agreement with Qwest. See 
Id. at *1. Under the agreement MFS was to 
terminate traffic originated on Qwest's 
network using switch facilities. See Id. at *7. 
MFS argued that it should be paid reciprocal 
compensation at a higher rate usually 
reserved for traffic terminated on tandem 
facilities. Id. at *7-8. MFS asserted that it 
should be paid at the tandem rate because 
it's switch facilities terminated traffic from a 
wider geographic area than is normal for 

switch facilities. Id. at *7-8. The OPUC 
merely held that MFS should be 
compensated at the lower end office rate, 
normal for traffic terminated on switch 
facilities. Id. at *9. The OPUC decided what 
rate should apply to traffic subject to 
reciprocal compensation, not, as Universal 
argues, what traffic was subject to reciprocal 
compensation. See Id. at *6. The OPUC 
apparently assumed that all traffic 
terminated by MFS was subject to reciprocal 
compensation, as the issue of VNXX traffic 
was never raised. Thus, the MFS Decision is 
inapplicable to the question of whether 
VNXX traffic is subject to reciprocal 
compensation and has no preclusive effect. 
FN4 
 
 

FN4. Lending further support to this 
conclusion is the recent OPUC 
decision In re the Investigation into 
the Use of Virtual NPA/NXX Calling 
Patterns, 2004 Ore. PUC LEXIS 425 
(Sept. 7, 2004) (hereafter referred to 
as the VNXX General Docket 
Decision. In the VNXX General 
Docket Decision the OPUC declined 
to issue any formal ruling as to 
whether VNXX traffic violated 
current telecommunications 
regulations. Id. at *11.  The OPUC 
declined to issue any such ruling 
because the recent Ninth Circuit case 
Pacific Bell v. Pac-West, 325 F.3d 
1114, held that state commissions 
lacked authority to conduct general 
docket investigations. Id. at *5.  
However, prior to the Pac-West 
decision, the OPUC conducted a 
general docket investigation to 
decide whether VNXX traffic 
violated the requirement that all 
LECs abide by OPUC designated 
exchange boundaries.  Id. at *8-9. 
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The OPUC conducted this 
investigation as if the issue of 
VNXX traffic was entirely new and 
no mention was made of the MFS 
Decision. See Id. at *8-11. If the 
OPUC had held in the MFS Decision 
that VNXX traffic was local traffic 
and a legitimate practice, as 
Universal alleges, one would expect 
the MFS Decision to have been cited 
in the VNXX General Docket 
Decision. In fact if the MFS Decision 
stood for the proposition that 
Universal alleges, the VNXX General 
Docket Decision would be 
unnecessary as the issues it 
addressed would have been 
previously decided. 

 
C. Transit Traffic 

 
Finally, the parties agree that a portion of 
the traffic terminated by Universal 
originates on a third party carrier's network 
(Verison). This traffic passes over Qwest's 
network on its way to Universal's network. 
Qwest argues that it is not required to pay 
reciprocal compensation for such transit 
traffic. 
 
In section V.B. of the agreement transit 
traffic and local/EAS traffic are defined. See 
Qwest Compl., Ex. 1 at 15. “Transit traffic is 
any traffic other than switched access, that 
originates from one Telecommunications 
Carrier's network, transits another 
Telecommunications Carrier's network, and 
terminates to yet another 
Telecommunications Carrier's network.” Id. 
As described above, local/EAS traffic is 
“[t]elephone service furnished between 
customer's premises located within the same 
local service area.” Mason Aff., Ex. B. 
 
Reciprocal compensation is due only for 

local/EAS traffic. See Qwest Compl., Ex. 1 
at 17. The FCC defines reciprocal 
compensation as an arrangement between 
two carriers “in which each of the two 
carriers receives compensation from the 
other carrier for the transport and 
termination ... of telecommunications traffic 
that originates on the network facilities of 
the other carrier.” 47 C.F.R. §  51.701(e). 
The agreement “shall be interpreted solely in 
accordance with the terms of the Act....” 
Qwest Compl., Ex. 1 at 79. Thus, under the 
agreement as interpreted in accordance with 
the Act, reciprocal compensation is not due 
for third party originated calls. 
 
The agreement provides an alternative cost 
recovery method for transit traffic which 
reads: “where either party interconnects and 
delivers traffic to the other from third 
parties, each party shall bill such third party 
... for such third party terminations.” Id. The 
agreement goes on to establish a separate 
rate structure for transit traffic and requires 
that the originating third party carrier pay 
such charges. Id. at 19 §  F. It is clearly the 
intent of the parties that charges for transit 
traffic should be billed to the LEC who 
originated the traffic. Therefore, I find that 
Qwest is not required to pay reciprocal 
compensation to Universal for traffic that 
did not originate on Qwest's network. 
 
 

CONCLUSION 
 
There is no genuine issue of material fact as 
to whether Qwest may charge Universal for 
interconnection facilities used solely to 
transport traffic for termination on 
Universal's network. The agreement and 
FCC regulations clearly prohibit such 
charges. There is also no genuine issue of 
material fact as to whether Universal is 
required to pay the nonrecurring installation 
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charges billed by Qwest. Qwest and 
Universal litigated these charges before the 
OPUC, and the OPUC approved such 
charges as lawful. Furthermore, there is no 
genuine issue of material fact as to whether 
Qwest must charge for Meet Point facilities 
as provided in the agreement. In the 
agreement, Qwest promised to provide such 
facilities and to charge a specific rate for 
them; Qwest can not now charge a different 
rate under a federal tariff. Finally, there is no 
genuine issue of material fact as to whether 
Qwest must pay reciprocal compensation for 
ISP bound traffic. The agreement requires 
the payment of reciprocal compensation for 
local traffic with no exclusion for ISP bound 
traffic. However, VNXX traffic and transit 
traffic are not subject to reciprocal 
compensation under the terms of the 
agreement. Therefore, defendant's motion 
for summary judgment (doc. 28) and 
plaintiff's motion for summary judgment 
(doc. 32) are granted in part and denied in 
part as stated above. This case is dismissed. 
 
IT IS SO ORDERED. 
 
D.Or.,2004. 
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