




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 
Page 1 - MOTION 

SEADOCS:214344.1 MILLER NASH LLP 
ATTORNEYS AT LAW 

TELEPHONE (206)  622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET, SEATTLE, WASHINGTON  98101-2352  

BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 

 

 

CHARTER COMMUNICATIONS 
HOLDING COMPANY, LLC, FALCON 
TELECABLE, L.P., FALCON CABLE 
SYSTEMS COMPANY II, L.P., AND 
FALCON COMMUNITY VENTURES I, 
L.P. 
 
 Complainants, 
 
 v. 
 
CENTRAL LINCOLN PEOPLE’S UTILITY 
DISTRICT, 
 
 Defendant. 

 
Case No.  
 
 
 
 

 
CHARTER’S MOTION FOR EMERGENCY INTERIM RELIEF 

 
 

Pursuant to Oregon Rule of Civil Procedure 79, OAR 860-011-0000(3), and ORS 

§ 757.276, Claimant Charter Communications Holding Company, LLC on its own behalf and on 

behalf of its subsidiaries, Falcon Telecable, L.P., Falcon Cable Systems Company II, L.P., and 

Falcon Community Ventures I, L.P. (jointly “Charter”) respectfully moves the Commission for 

an order in the nature of a preliminary injunction, effective until the conclusion of the above-

captioned case, which is being simultaneously filed, requiring Respondent Central Lincoln 

People’s Utility District (“Central Lincoln”) to cease denying Charter access to Central Lincoln 

poles, immediately grant Charter’s pending applications for pole attachment permits and to allow 
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Charter to make the attachments and perform the work requested in its hundreds of pending 

permit applications. 

This motion, and the Complaint being filed simultaneously herewith, present the 

Commission with the opportunity to remedy Central Lincoln’s disregard for the Commission’s 

orders and Oregon law.  Just months after the Commission has held certain pole attachment-

related fees and practices by Central Lincoln unlawful, Central Lincoln is nonetheless imposing 

those very same fees and practices on Charter.  Indeed, Charter now must seek this preliminary 

injunction because Central Lincoln is refusing to process any of Charter’s pole attachment permit 

applications or allow any other standard pole attachment work unless Charter accedes to Central 

Lincoln’s unlawful demands.  As a result of Central Lincoln’s unlawful actions, Charter is 

suffering irreparable harm, and potentially significant public safety concerns are implicated, as 

Charter cannot undertake work on Central Lincoln poles. 

 
I. FACTS 

A. Central Lincoln Cancels Charter’s Pole Agreement And Then Leverages 
Unreasonable Provisions With Threats Of Sanctions 

Charter, through its predecessors, has been attached to Central Lincoln’s poles 

since at least as early as 1985.  By letter dated December 26, 2001, Central Lincoln notified 

Charter that as of June 30, 2002, Central Lincoln would terminate the then-existing “General 

Agreement For Joint Use Of Poles”1 that governed Charter’s attachment to Central Lincoln’s 

poles.  (A copy of Central Lincoln’s letter is attached hereto as Exhibit 1).  On June 27, 2002, 

Central Lincoln presented Charter with a new “Pole Occupancy License Agreement” (“June 27, 

                                                 
1 Charter’s predecessors-in-interest had been attached to Central Lincoln’s poles under various 
agreements dating back to at least 1985. 
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2002 Draft”) and requested Charter’s signature.  (Attached hereto as Exhibit 2).  Charter did not 

sign the June 27, 2002 Draft.2 

After Central Lincoln’s presentation of the June 27, 2002 Draft to Charter, 

Charter and Central Lincoln engaged in several rounds of discussions regarding the terms of the 

proposed agreement, with Charter submitting to Central Lincoln various proposed changes to the 

draft agreement.  (Declaration of Frank Antonovich ¶ 4).  While between June 27, 2002 and 

January 2003, Charter and Central Lincoln were able to compromise on some issues, critical, 

fundamental issues remained in dispute.  In particular, Charter specifically objected to Central 

Lincoln’s annual rental charges, Central Lincoln’s insistence on unreasonable provisions 

governing attachments for service drops, including but not limited to such matters as load studies 

and application fees, and Central Lincoln’s insistence on language allowing it to draw from a 

bond even if Charter contested that the funds were due.  (Id. ¶ 5). 

Charter had no choice, however, but to ultimately accept Central Lincoln’s 

demands, as Central Lincoln used its unequal bargaining power and threat of artificially created 

sanctions to force Charter to sign.  (Id. ¶ 6).  For example, by letter dated January 6, 2003, 

Central Lincoln’s attorney “notified” Charter that because “negotiations have failed to produce 

an agreement” Charter “is in violation of OAR 860-028-0120(1)(a).  This regulation requires a 

pole occupant attaching to one or more poles of a pole owner to have a written contract with the 

pole owner. . . .”  (A copy of the letter is attached hereto as Exhibit 3).  The letter then provides 

that sanctions were $500 per pole or 60 times Central Lincoln’s annual rental fee per pole, 

whichever is greater and that Charter has attachments on approximately 13,500 Central Lincoln 

poles.  Id.  The letter states that “[s]anctions will be reduced by 60% if Charter Communications 

enters into a written contract within 10 days from the date of this notice.”  Id. 

                                                 
2 Charter believes that the proposed Pole Occupancy License Agreement presented to Charter on 
June 27, 2002 by Central Lincoln was the same agreement presented by Central Lincoln to 
Verizon for signature, and the subject of litigation before this Commission in Docket UM 1087. 
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Similarly, by letter dated February 13, 2003, Central Lincoln’s attorney – in the 

process of rejecting Charter’s proposal to resolve the impasse between the companies and 

explaining that Central Lincoln’s January 7, 2003 draft should be considered the District’s final 

offer – again reiterated that “[t]o the extent that I have not made it clear, if we do not reach an 

agreement by roughly March 17, 2003, I will advise my client to file with the Oregon PUC to 

begin the process of imposing sanctions on Charter Communications.”  He further stated that 

“our petition will include the ultimate sanction of having Charter Communications remove its 

equipment off of Central Lincoln PUD’s poles and other facilities.”  (A copy of the letter is 

attached hereto as Exhibit 4). 

Thus, Central Lincoln unilaterally terminated Charter’s pole attachment 

agreement.  Then, in order to dictate terms and conditions of a new agreement, Central Lincoln 

threatened Charter with approximately $6.75 million in sanctions for failure to have a pole 

attachment agreement. 

On March 17, 2003, the deadline established in Central Lincoln’s letter, Charter 

submitted to Central Lincoln a signed copy of the new Agreement.  (Attached hereto as Exhibit 

5).  Charter’s execution of the Agreement was under protest and accompanied by a letter 

explaining that Charter was submitting the agreement under protest.  (A copy of Charter’s March 

17, 2003 cover letter is attached hereto as Exhibit 6). 

 
B. Central Lincoln’s Unlawful Fee Imposition, And Charter’s Request To 

Negotiate A New, Lawful Pole Attachment Agreement 

Central Lincoln’s treatment of Charter was not unique.  Indeed, it appears to have 

been part of an orchestrated strategy.  On the same day that Central Lincoln notified Charter that 

it was terminating Charter’s pole attachment agreement effective June 30, 2002, Central Lincoln 

purported to notify Verizon that Central Lincoln was terminating Verizon’s pole attachment 

agreement also effective June 30, 2002.  Then, by letter dated June 27, 2002 – exactly as it did 
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with Charter – Central Lincoln submitted to Verizon two copies of a new pole attachment 

agreement for signature by Verizon.  Central Lincoln People’s Util. Dist. v. Verizon Northwest, 

Inc., Order No. 05-042, 2005 Ore. PUC Lexis 36 (Jan. 19, 2005) (“Central Lincoln I”).  Charter 

understands that the agreement submitted by Central Lincoln to Verizon via cover letter dated 

June 27, 2002 was identical to the June 27, 2002 Draft submitted to Charter via cover letter dated 

June 27, 2002. 

Verizon refused to accede to Central Lincoln’s demands and did not enter into a 

new pole agreement.  On May 27, 2003, Central Lincoln filed a petition with the Commission, 

alleging that Verizon was attached to Central Lincoln’s poles without a contract and seeking 

sanctions, including an order for Verizon to remove its attachments.  Verizon filed a counter 

complaint alleging that various rates, terms and conditions of Central Lincoln’s proposed new 

agreement were unjust and unreasonable. 

After litigation by the parties, by Order dated January 19, 2005, the Commission 

rejected Central Lincoln’s claims, and held numerous provisions of Central Lincoln’s proposed 

agreement to be unjust and unreasonable.  The Commission also held that Central Lincoln’s 

rental rate was unjust and unreasonable and calculated the maximum lawful rental rate as $4.14 

per foot.  A number of the fees and requirements held unjust and unreasonable by the 

Commission in Docket UM 1087 are provisions imposed by Central Lincoln in its agreement 

with Charter. 

On July 1, 2004, Central Lincoln notified Charter of Central Lincoln’s Fee 

Schedule for 2005, and in December 2004 issued the final version of the “Fee Schedule” for 

2004.  (A copy of Central Lincoln’s Fee Schedule is attached hereto as Exhibit 7).  With its Fee 

Schedule, Central Lincoln notified Charter that Central Lincoln’s annual rental rate would be 

$10.98 per “attachment point,” ($9.93 after rental reduction for compliance).  In addition, Central 
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Lincoln’s Fee Schedule identified 7 different attachment types subject to varying annual fees – 

which are charged in addition to the “attachment point” rental for Charter’s actual lines. 

In addition, on July 1, 2004, Central Lincoln notified Charter of a host of other 

charges that Central Lincoln was going to impose.  Indeed, Central Lincoln’s Fee Schedule 

identified 7 separate types of “Application Fees” and 2 different “inspection fees.”  Exhibit 7. 

By letters dated August 26, 2004, October 5, 2004, and December 21, 2004, 

Charter notified Central Lincoln that it believed Central Lincoln’s annual rental and various 

other charges were not just and reasonable and consistent with the Commission’s rules, and 

Charter asked Central Lincoln to provide data supporting the fees and charges.  (Copies of the 

letters are attached hereto as Exhibits 8, 9, & 10 respectively).  The final Fee Schedule issued by 

Central Lincoln for 2004 ultimately failed to meaningfully reflect Charter’s comments and 

concerns.  (Exhibit 7). 

In its January 19, 2005 Order in Docket UM 1087, the Commission held that the 

maximum lawful rate Central Lincoln could charge for occupation of one foot of pole space was 

$4.14.  Central Lincoln I, 2005 Ore. PUC Lexis at *36, Attachment A.  Yet, Central Lincoln sent 

Charter invoices dated February 8, 2005, seeking rental payments at a rate of $9.93 per 

attachment for “Joint Pole Attachment Points” and “Joint Pole Non Inv.”  (Copies of the invoices 

are attached hereto as Exhibit 11).  In other words, the rate Central Lincoln imposed on Charter 

is more than double the lawful annual rate that the Commission established in its January 2005 

Order.  The total charge imposed by the invoices for each “Joint Pole Attachment Points” and 

“Joint Pole Non Inv” – as opposed to the myriad other attachment rentals, like anchors and risers 

– was $127,785.40.  (Antonovich Decl. ¶ 9; Exh. 11).   

In its February 8, 2005 invoices to Charter, Central Lincoln also imposed charges 

for anchors, risers, equipment in ground space, as well as something call “Joint Pole No 

Attachments,” totaling $4,997.87.  (Exh. 11).  Thus, with its fee schedule and invoices, Central 
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Lincoln seeks to charge Charter for every attachment point to a pole rather than charging once 

for the one foot of useable space allotted to Charter’s attachments. 

In May 2005, Charter paid Central Lincoln $123,340.53 for each of the “Joint 

Pole Attachment Point” and “Joint Pole Non Inv” attachments identified in Central Lincoln’s 

February 8, 2005 invoices (12,421 “attachments” at a rate of $9.93).  (Antonovich  Decl. ¶ 10).  

However, Charter refused to pay the $4,997.87 invoiced by Central Lincoln for anchors, risers, 

equipment in ground space, and “Joint Pole No Attachments.”  (Antonovich Decl. ¶ 10).  Rather, 

based on the Commission’s decisions in Docket UM 1087, by letter dated June 10, 2005, Charter 

requested that Central Lincoln negotiate a new pole attachment agreement to reflect terms 

consistent with the Commission’s holdings in UM 1087.  (A copy of Charter’s June 10, 2005 

Letter is attached hereto as Exhibit 12).  Charter’s June 10, 2005 letter further requested that 

Central Lincoln refund to Charter the overcharges paid by Charter in May at the unlawful rate of 

$9.93.  (Exh. 12). 

Central Lincoln has refused to negotiate with Charter a new pole attachment 

agreement containing just and reasonable terms and conditions consistent with the Commission’s 

holdings in UM 1087.  (Antonovich  Decl. ¶ 12).  Central Lincoln has also refused to refund 

Charter the annual rental overcharge, and has demanded that Charter pay the $4,997.87 withheld 

for rental on anchors, risers, other types of attachments in unusable space, and “Joint Pole No 

Attachments.”  Indeed, by letter dated June 24, 2005, Central Lincoln informed Charter that 

Central Lincoln will not process any permits submitted by Charter unless Charter pays – in 

advance – all the application fees relating to Charter’s then-pending permit applications.  (A 

copy of the June 24, 2005 letter is attached hereto as Exhibit 13).  Central Lincoln’s letter asserts 

that the application fees will be in an amount equal to approximately $20,000.   

After June 24, 2005, Central Lincoln has subsequently continued to refuse to 

process any permit application, or permit Charter to perform any work on its facilities attached to 
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Central Lincoln poles unless and until Charter succumbs to Central Lincoln’s monetary 

demands.  (Antonovich Decl. ¶ 13).  Moreover, Central Lincoln has never provided Charter with 

an exact amount of money that Central Lincoln demands, nor has Central Lincoln ever provided 

Charter with any detail regarding what alleged permit processing fees would be covered by the 

demanded $20,000. 

 
C. Central Lincoln’s Current Refusal To Process Permits Or Allow Needed 

Maintenance Work 

Charter currently has two pole-related projects that it seeks to complete, involving 

Central Lincoln-owned poles.  Those applications relate to a significant plant replacement 

project, plant upgrades, and general day-to-day operational issues, including transfer of lines in 

order to accommodate poles moved by Central Lincoln.  Central Lincoln, however, since at least 

June 2005, has refused to process any permit application submitted by Charter for any work.  

Central Lincoln is therefore prohibiting Charter from undertaking necessary construction and as 

a result affecting Charter’s ability to do business and subjecting Charter to potential liabilities. 

Charter has attempted to resolve these issues with Central Lincoln without 

recourse to the Commission, with formal communication as recently as late October 2005.  

Central Lincoln has not been willing to compromise and further attempts at informal resolution 

would be futile. 

 
D. Central Lincoln Is Preventing Repair Of Potentially Significant Safety Issues 

In The Yachats Area 

Coaxial cable and fiber optic cable lines are not directly attached to utility poles.  

Rather, a bare steel “strand” line is attached to the poles, and the fiber optic or coaxial cable lines 

are then lashed to the strand.  If the strand strength is compromised, the attached lines may fall.  

One of the outstanding projects that Charter has pending with Central Lincoln is in the Yachats, 
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Oregon area.  The Yachats project involves 1,482 of Central Lincoln’s poles.  (Declaration of 

Gary Lee ¶ 5).  Due to environmental conditions in the Yachats area, the strand that is holding 

Charter’s lines has become prematurely corroded and weakened.  (Lee  Decl. ¶ 7).  Replacing the 

strand in the Yachats area presents a safety issue that Charter seeks to address promptly.  (Lee  

Decl. ¶ 7-8).   

In order to undertake the Yachats area project, Charter submitted 254 applications 

to Central Lincoln between June 1, 2005 and November 4, 2005.  (Lee Decl. ¶ 6).  However, 

Central Lincoln refuses to approve Charter’s applications and allow Charter to do the work. 

E. Central Lincoln Is Preventing Charter From Performing Plant Upgrades  

The second major project that Charter has outstanding with Central Lincoln is 

from Yaquina Heights to Ona Curves and involves 186 Central Lincoln poles.  (Lee Decl. ¶ 5).  

Charter has submitted 72 new permit applications in its attempt to obtain approval for the 

Yaquina Heights to Ona Curves project.  (Lee Decl. ¶ 12).  The Yaquina Heights to Ona Curves 

attachments are necessary for Charter to complete an upgrade of its cable television system in the 

area.  (Lee Decl. ¶ 12).  The construction work to be done by Charter in the Yaquina Heights to 

Ona Curves area will involve overlashing of 108-count fiber optic lines, which are approximately 

5/8 inch in diameter, to existing Charter facilities.  Overlashing of facilities does not involve a 

new attachment to the pole, and it is not reasonable or consistent with industry practice 

nationwide to require new permits for overlashing.  (Lee  Decl. ¶ 13; Amendment of Rules and 

Policies Governing Pole Attachments, In the Matter of Implementation of Section 703(e) of The 

Telecommunications Act of 1996, 16 FCC Rcd.12103 at ¶ 75 (rel. May 25, 2001) (stating “We 

affirm our policy that . . . the host attaching entity [is not required to] obtain additional approval 

or consent of the utility for overlashing other than the approval obtained for the host 

attachment”)). 
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As a result of Central Lincoln’s refusal to process Charter’s permit applications, 

Charter is also not able to perform any new customer connections in the portions of its region in 

Oregon where Charter must use Central Lincoln poles. 

 
F. Central Lincoln Is Prohibiting Charter From Moving Its Facilities Along 

With A Pole Transfer Done Solely For Central Lincoln 

In June 2005, Central Lincoln installed approximately 17 new poles along 

Highway 101 in South Beach, Oregon, in most cases approximately 10 feet from the 17 

corresponding existing poles, and transferred its lines to the new poles.  (Lee  Decl. ¶ 14).  

Entities other than Charter have been permitted to transfer their facilities to the new poles as 

well.  (Lee Decl. ¶ 14).  That pole change was entirely for Central Lincoln’s benefit.  (Lee  Decl. 

¶ 14).  Charter had fully authorized, permitted attachments to the existing poles.  (Lee  Decl. ¶ 

14).   

Contrary to the Agreement, and in an unjust and unreasonable term of access, 

Central Lincoln has refused to allow Charter to transfer its facilities from the existing poles to the 

new poles unless and until Charter accedes to Central Lincoln’s unlawful fee demands.  (See Lee  

Decl. ¶ 15).  Indeed, on November 22, 2005, Charter was informed by Central Lincoln that until 

Charter paid all permit application fees demanded by Central Lincoln, Central Lincoln would 

consider Charter’s existing attachments to the old poles – which were fully permitted and 

authorized – to be unauthorized attachments, and that Central Lincoln would begin assessing 

unauthorized attachment sanctions on the poles “beginning next week.”  (A copy of the 

November 22, 2005 e-mail from Denise Estep to Peter Kalnins is attached hereto as Exhibit 14). 
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In addition, Central Lincoln has required Charter to file new pole permit 

applications for the new poles, and seeks to impose application fees for those permits, as well as 

the costs of transferring the facilities.  Yet, the pole change was initiated by and for the benefit of 

Central Lincoln.  (Lee Decl. ¶ 14, 16). 

While Charter believes that under Section 2.1 of the Agreement it is not required 

to apply for or obtain a new permit in order to transfer existing facilities to new poles in the 

event of pole changes initiated by Central Lincoln, nonetheless, between June 22 and June 29, 

2005, Charter submitted permit applications materials required by Central Lincoln for approval 

to move its facilities to the new poles along Highway 101 in South Beach.  (Lee Decl. ¶ 17).  

Central Lincoln has not approved or otherwise processed Charter’s applications related to the 

transfer, and therefore Charter has not moved its facilities.  (Lee Decl. ¶ 17). 

 
II. ARGUMENT 

In this case, Charter has simply refused to pay Central Lincoln a portion of fees 

that were held unlawful by the Commission mere months ago.  In apparent retaliation, Central 

Lincoln has shut down all pole attachment activity, and is even threatening sanctions against 

Charter for a situation that is purely of Central Lincoln’s making.  The result of Central 

Lincoln’s retaliatory behavior and disregard for the Commission’s rules and orders is that 

Charter cannot repair plant that poses a potential threat to public safety, cannot upgrade plant to 

provide new services and improved reliability to consumers, and cannot timely respond to 

customer new service connection requests, among other things.  While this case is pending, in 

order to restore the status quo, protect public safety, promote the public’s interest in reliable 

service,3 and prevent Charter from suffering irreparable harm, the Commission should grant 

                                                 
3 Some of Charter’s customers may be using their cable modem service to access a third-party 
VoIP provider as a substitute for telephone service, and therefore may lose 911 service if 
Charter’s services are interrupted. 
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Charter a preliminary injunction, ordering Central Lincoln to immediately issue the permits 

applied for by Charter and undertake any make ready work, if any, necessary to facilitate the 

attachments.   

In considering requests for preliminary injunction or similar interim relief, the 

Commission has generally looked to Oregon Rule of Civil Procedure 79, which applies to the 

Commission’s proceedings pursuant to OAR 860-011-0000(3).  See, e.g., Rio Communications, 

Inc. v. US West Communications, Inc., Order No. 99-349, 1999 Ore PUC Lexis 276 (May 24, 

1999); Wah Chang v. Pacificorp,  Order No. 01-185, 2001 Ore. PUC Lexis 119 (Feb. 21, 2001).  

While the Commission has not identified a single formulation of a relevant standard, looking to 

ORCP 79 for guidance, the Commission has identified two factors that apply: (1) whether the 

moving party will be irreparably harmed if the relief is not granted, and (2) whether the moving 

party is likely to prevail in its underlying complaint.  Wah Chang, 2001 Ore. PUC Lexis 119 at 

*7-8.  Indeed, the Wah Chang formulation is the more strict of the formulations used by the 

Commission.  In contrast, in Rio Communications, the Commission looked only at the general 

equities and whether the movant would “suffer injury” (as opposed to suffering “irreparable 

injury”) absent the interim relief.  1999 Ore. PUC Lexis 276 at *8. 

Ultimately, the Commission’s approach is consistent with the approach of the 

Oregon courts.  The Oregon Supreme Court has found that injunctive relief is dependent on the 

facts and equities of a particular case, stating “[i]njunctive relief depends upon broad principles 

of equity and may, in the discretion of the court, be granted or denied in accordance with the 

justice and equity of the case.  Courts balance the equities between the parties in determining 

what, if any, relief to give.”  Hickman v. Six Dimension Custom Homes, Inc., 543 P.2d 1043, 

1045 (Or. 1975) (internal citations excluded). 

Under any formulation of the elements, Charter should be granted the requested 

interim relief in this case.  Charter is substantially likely to succeed on the merits of its 
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Complaint, which challenges rates, terms, and conditions that were held unlawful just months 

ago.  Absent the requested interim relief, Charter is likely to suffer irreparable harm.  And the 

equities and public interest in safety militate substantially in favor of allowing Charter to 

undertake the pole attachments it seeks. 

 
A. The Requested Interim Relief Is Necessary To Protect Public Safety 

Central Lincoln’s unreasonable and retaliatory disregard for the Commission’s 

rules is creating a potential risk to public safety that requires immediate remedy.  In the Yachats, 

Oregon area, the unique coastal environment has lead to premature corroding of the strand 

holding Charter’s lines to Central Lincoln’s poles.  (Lee Decl. ¶ 7-8).  Left unattended, the strand 

could fail and break, which in turn could cause Charter’s coaxial cable and fiber optic lines to 

fall, creating a potential public safety risk.   

Indeed, the strand in the Yachats area has already failed in a number of cases, 

particularly as a result of recent wind storms, and is in precarious condition in others.  (Lee Decl. 

¶ 9).  Charter is concerned with the potential for injury and liability that is being caused by 

Central Lincoln’s unwillingness to abide by the Commission’s rules and orders. 

In order to remedy the strand degradation situation in Yachats, Charter must do a 

full change out of all of its attachments in the area.  In order to accomplish this, Charter has 

submitted 254 permit applications to Central Lincoln, starting in June 2005.  (Lee Decl. ¶ 6).  

Charter is fully prepared to perform the work necessary, and is willing to work with Central 

Lincoln on the logistical issues involved in processing such a large project in a prompt fashion, 

including but not limited to paying for third party contractors to undertake make ready work for 

Central Lincoln, if it is unable to process the load in a timely fashion.  (Lee Decl. ¶ 6-10).  

However, at this point, Central Lincoln simply refuses to grant the permits.  Central Lincoln’s 
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unjustified position is threatening public safety and placing Charter in a situation of potential 

liability.  This factor, alone, should be sufficient to merit grant of the interim relief. 

 
B. Charter Is Likely To Succeed On The Merits 

Central Lincoln’s pole attachment rates, terms and conditions are not new to the 

Commission.  Just a few months ago, the Commission addressed Central Lincoln’s pole 

attachment contract and its rental rates and various fees, and in three separate orders repeatedly 

confirmed that Central Lincoln’s rates, terms, and conditions of attachment were unreasonable 

and unlawful.  Central Lincoln People’s Util. Dist. v. Verizon Northwest, Inc., Order No. 05-042, 

2005 Ore. PUC Lexis 36 (Jan. 19, 2005) (“Central Lincoln I”); Order No. 05-583, 2005 Ore. 

PUC Lexis 241 (May 16, 2005) (“Central Lincoln II”); Order No. 05-981, 2005 Ore. PUC Lexis 

446 (Sept. 7, 2005) (“Central Lincoln III”).   

The rates, terms, and conditions that Charter challenges in this proceeding are, in 

almost every instance, identical to those struck down by the Commission in the Central Lincoln 

orders.  For example, in Central Lincoln I, the Commission calculated the maximum lawful 

annual rental rate, per foot, that Central Lincoln may charge based on its costs.  That maximum 

amount was $4.14 per foot.  Central Lincoln I, 2005 Ore. PUC Lexis 36, at *36, Attachment A.  

Because Central Lincoln’s pole costs are the same whether the attaching party is Verizon or 

Charter, the formula results in the same amount, and the maximum annual rental Central Lincoln 

can charge Charter is also $4.14.  Yet, only three weeks after the Commission issued its January 

19, 2005 Order, Central Lincoln sent Charter invoices seeking $9.93 per attachment.  (Exh. 11).  

Nothing has changed in the intervening months that would allow Central Lincoln to charge more 

than double the maximum annual rate calculated by the Commission in January, and thus Charter 

is likely to succeed on the merits. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 
Page 15 - MOTION 

SEADOCS:214344.1 MILLER NASH LLP 
ATTORNEYS AT LAW 

TELEPHONE (206)  622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET, SEATTLE, WASHINGTON  98101-2352  

Similarly, in the Central Lincoln I order, the Commission explicitly held that 

Central Lincoln may not charge “application fees” for processing permit applications.  Central 

Lincoln I, 2005 Ore. PUC Lexis 36, at *35-36.  Yet, again, just weeks later, Central Lincoln was 

already trying to charge Charter application fees for every permit application filed.  (Exh. 11).  

As a final example, the Commission also made clear that Central Lincoln could charge annual 

rental only for the amount of useable space occupied, with a minimum presumption of one foot.  

Central Lincoln I, 2005 Ore. PUC Lexis 36, at *33-35.   However, Central Lincoln has 

subsequently invoiced Charter for myriad “attachments” outside the one foot of useable space, 

such as risers and anchor attachments.  (Exh. 11).   

These challenged requirements by Central Lincoln, and the others detailed in 

Charter’s complaint, are blatant challenges to the Commission’s authority.  There is no new fact, 

rule, or statute that would change the outcome of the Commission’s holdings in the Central 

Lincoln orders.  Thus, Charter is likely to succeed on the merits of its claims.4 

 
C. Without The Requested Interim Relief, Charter Will Suffer Irreparable 

Harm 

Under the plain language of ORCP 79 A(1)(a), absent the requested relief, Charter 

will suffer harm.  The strand in Yachats has already failed in a number of places.  If the strand 

fails and someone is injured, it may expose Charter to potentially significant liability.  Of course, 

the interest in public safety is an even greater concern.  Under Wah Chang, Charter need only 

demonstrate some potential for injury absent the injunction, which is clearly identified in this 

case.  However, even under the irreparable harm approach, Charter satisfies the requirement.  For 

example, under the radically broad indemnification provisions required by Central Lincoln in the 

                                                 
4 Indeed, the issue preclusion doctrine prohibits Central Lincoln from re-litigating these same 
issues before the Commission.  Central Lincoln actually litigated these very issues less than a 
year ago, and is therefore bound by the Commission’s holding against it.  See, e.g., Nelson v. 
Emerald People’s Utility Dist., 318 Or. 99, 104 (1993) 
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Agreement, (Exh. 5, §§ 7.1, 7.2, 7.3), Charter may have no monetary recourse from Central 

Lincoln to make it whole in the case of such a loss.  That is the definition of irreparable harm.   

In addition, because Central Lincoln will not allow Charter to correct the strand 

issues in Yachats, Charter’s customers have lost cable service (and more will do so absent 

corrective measures).  Loss of service is a significant issue with cable television subscribers.  

(Antonovich  Decl. ¶ 14).  Moreover, in the area served by these lines Charter faces substantial 

competition from satellite-transmitted video services (also known as Direct Broadcast Satellite), 

such as DirectTV.  (Antonovich Decl. ¶ 14).  Additional service interruptions will harm 

Charter’s reputation with its subscribers.    

It is well recognized that injuries to a company's competitive position and 

customer goodwill are intangible and irreparable by monetary damages.5  Accordingly, the 

damage to Charter’s reputation and good will that will result from Central Lincoln’s actions will 

be irreparable.  

Central Lincoln’s refusal to allow Charter to perform the corrective measures in 

Yachats may also cause the cable lines to become out of compliance with the National Electric 

Safety Code (“NESC”).  As a result, Charter could be held to be in violation of various 

regulations, including the Commission’s Part 24 rules.  A citation against Charter for being in 

violation of the NESC could ultimately impact its ability to maintain its franchise in the County, 

as well as having a detrimental effect on its relationship with other communities, as those local 

                                                 
5 See, e.g., Cable TV Fund 14-A, Ltd. v. Property Owners Association Chesapeake Ranch 
Estates, Inc., 706 F. Supp. 422 (D. Md. 1989); General Mills, Inc. v. Kellogg Co., 824 F.2d 622, 
625 (8th Cir. 1987); Brennan Petroleum Prods. Co. v. Pasco Petroleum Co., 373 F. Supp. 1312, 
1316 (D. Ariz. 1974); Interphoto Corp. v. Minolta Corp., 417 F.2d 621 (2d Cir. 1969); 
Continental Cablevision of Cook County, Inc. v. Miller, 606 N.E.2d 587, 596 (Ill. App. Ct. 
1992), appeal denied, 612 N.E.2d 512 (Ill. 1993); American Tel. and Tel. Co. v. Village of 
Arlington Heights, 528 N.E.2d 1000, 1004 (Ill. App. Ct. 1988), appeal denied, 535 N.E.2d 398 
(Ill. 1988); Allied Mktg. Group, Inc. v. CDL Mktg., Inc., 878 F.2d 806, 810 (5th Cir. 1989); 
Pipkin v. JVM Operating, L.C., No. 6:95cv699, 1996 U.S. Dist. LEXIS 8592 at *20 (E.D. Tex. 
June 17, 1996); Body Support Sys., Inc. v. Blue Ridge Tables, Inc, 934 F. Supp. 749, 757-58 
(N.D. Miss. 1996) (citing Allied Marketing). 
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authorities would learn that Charter had been found out of compliance with the NESC in the 

Yachats area.  The harm that will result to Charter’s regulatory relationships and reputation 

caused by Central Lincoln’s unlawful actions is also immeasurable and irreparable.  

 
D. The Balance Of Equities Tips Decidedly In Favor Of Charter 

In comparison to the significant injury that will befall Charter absent the requested 

interim relief, Central Lincoln faces no risk whatsoever.  Charter will ultimately be permitted to 

make the requested attachments regardless of the outcome of this dispute.  The sole issue is 

whether Charter will have to pay the unlawful fees demanded by Central Lincoln and whether 

the Agreement must be reformed.  If Charter were to lose on all of its Complaint counts, all that 

would happen is that Charter would have to pay Central Lincoln’s fee demands.  Charter would 

still have access to Central Lincoln’s poles.  Central Lincoln is not prohibiting Charter’s 

proposed attachments based on safety or engineering issues.  It appears to be purely retaliatory 

for Charter’s exercise of its rights under law, and is solely a matter of whether, as a matter of 

law, Central Lincoln is entitled to be paid its demanded fees or not.  This lack of any potential 

risk for Central Lincoln further militates in favor of granting the interim relief. 

E. THE COMMISSION SHOULD ISSUE THE REQUESTED RELIEF, 
ORDERING CENTRAL LINCOLN TO IMMEDIATELY ISSUE ALL 
PENDING PERMITS AND UNDERTAKE NECESSARY MAKE READY 

As explained above, Central Lincoln’s stubborn refusal to abide by the 

Commission’s rules and its abuse of its monopoly control over essential facilities is threatening 

Charter with irreparable harm, and more importantly, may be placing the public at risk of injury.  

Accordingly, based on the foregoing, Charter respectfully submits that the Commission should 

enter an order requiring Central Lincoln to issue the permits sought by all presently pending 

applications within 10 days and to within 30 days thereafter initiate make ready, if any is 
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necessary, on the first 500 poles to be identified by Charter as of the highest priority, with all 

subsequent make ready to be performed based on a schedule to be agreed upon between Charter 

and Central Lincoln.  The Commission should also clarify in its Order that Central Lincoln must 

undertake these actions without requiring any pre-payment by Charter or any payment of any 

application-related fees by Charter. 

DATED this 5th day of January, 2006. 
 
MILLER NASH LLP 
 
 
   
Brooks E. Harlow 
OSB No. 03042 
 

Attorneys for Claimant 
Charter Communications Holding 
Company, LLC; Falcon Telecable, L.P., 
Falcon Cable Systems Company II, L.P., 
And Falcon Community Ventures I, L.P. 

 
 

/s/ T. Scott Thompson____________________ 
T. Scott Thompson 
(admission pro hac vice pending) 
Rita Tewari 
COLE, RAYWID & BRAVERMAN, LLP 
1919 Pennsylvania Avenue, N.W. 
Suite 200 
Washington DC  20006 
(202) 659-9750 
(202) 452-0067 (fax) 
sthompson@crblaw.com 

 
Attorneys for Claimant Charter 
Communications Holding Company, 
LLC, Falcon Telecable, L.P., Falcon 
Cable Systems Company II, L.P., And 
Falcon Community Ventures I, L.P. 
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CHARTER MOTION FOR EMERGENCY INTERIM RELIEF 

EXHIBIT LIST 

1. December 26, 2001 Letter from Central Lincoln to Charter 

2. June 26, 2002 Draft Agreement with cover letter from Central Lincoln to Charter 

3.  January 6, 2003 Letter from Peter Gintner 

4. February 13, 2003 Letter from Peter Gintner 

5. March 17, 2003 Pole Occupancy License Agreement 

6. March 17, 2003 Cover Letter from Charter to Central Lincoln 

7. 2004 Central Lincoln Fee Schedule 

8. August 26, 2004 Letter from Charter to Central Lincoln 

9. October 5, 2004 Letter from Charter to Central Lincoln 

10. December 21, 2004 Letter from Charter to Central Lincoln 

11. February 8, 2005 Invoices from Central Lincoln to Charter 

12. June 10, 2005 Letter from Charter to Central Lincoln 

13. June 24, 2005 Letter from Central Lincoln to Charter 

14.  November 22, 2005 e-mail from Denise Estep of Central Lincoln to Peter Kalnins of 
Charter 

 


























































































































































































































































































































































