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1 BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

2
UM 1209

3

4 In theMatterof MIDAMERICAN MEHC’S AND PACIFICORP’S
ENERGYHOLDINGS COMPANY and REQUESTFOR CERTIFICATION OF

5 PACIFICORPApplicationfor ORDERGRANTINGHOOPA
Authorizationto AcquirePacific Power& VALLEY TRIBE’S MOTION TO

6 Light, dbaPacifiCorp COMPEL

7

8 Pursuantto OAR 860-012-0035(1)(i)and860-014-0091,MidAmericanEnergy

9 HoldingsCompany(“MEHC”) andPacifiCorprequestAdministrativeLaw JudgeSmith to

10 certify theNovember17, 2005Ruling (the“Ruling”), grantinga Motion to Compelfiled by

11 theHoopaValleyTribe (the“HoopaTribe”), to theCommissionfor reconsideration.MEHC

12 andPacifiCorpspecificallyseekcertificationofthat aspectoftheRuling requiringthemto

13 providehighlydetailedcostestimatesfor Klamathrelicensing. MEHC andPacifiCorphave

14 groundsfor a certificationandreconsiderationof this issuebecause,if allowedto stand,it
~

15 mayresultin substantialdetrimentto thepublic interestandundueprejudiceto PacifiCorp

~ ~- 16 andMEHC. See OAR 860-014-0091(1)(a).

17 I. BACKGROUND

18 Thedatarequestsfor whichtheHoopaTribeseeksto compelresponsesaredirected

19 attheestimatedcostsassociatedwith therelicensingoftheKlamathprojectandthefinancing

20 of thosecosts. See datarequests1, 2, 4, 5, 7-10, 12-13,16-17. Thedatarequestsalso

21 requestinformationPacifiCorphasprovidedto MEHC regardingKlamathrelicensingcosts,

22 andrequestinformationaboutMEHC’s positionin thecase. MEHC andPacifiCorp

23 generallyprovidedinformationin responseto theselatterrequests.See datarequests3, 6,

24 11, 14-15and 18-19. This informationincludedan estimateofthecostsof Klamath

25 relicensing,which indirectlyrespondedto theHoopaTribe’s requestfor arelicensingcost

26 estimate.
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1 After MEHC andPacifiCorpprovidedthe desiredrelicensingcost estimate,the

2 HoopaTribedemandeda detailedbreak-downofthecostestimate.In an effort to avoidthis

3 discoverydispute(andwithoutwaiving its positionthattheHoopaTribewasseeking

4 discoverythatwasoutsidetheproperscopeofORCP36B), PacifiCorpsupplementedits

5 discoveryresponsesto theHoopaTribewith a detailedcostestimate,which includeda

6 break-downofthecostsof complyingwith environmentalconditionsand fish passage

7 measures.

8 TheHoopaTribe assertedthat it needsevenmore detail on Kiamathrelicensingcosts,

9 as well asinformation on thefinancingofsuchcosts,andmovedto compelresponses.

10 MEHC andPacifiCorpopposedthismotionon thebasisthat theinformationsoughtwas

11 outsidetheproperscopeof an ORS757.511proceedingandthat disclosureofthe

~‘ 12 informationwouldprejudicePacifiCorp’spositionin theKiamathrelicensingsettlement

13 negotiationsnowunderway.

14 TheRuling grantedtheHoopaTribe’s motionto compel,concludingthatthedata

15 requestswere“reasonablycalculatedto leadto thediscoveryof admissibleevidence”on

~ ~- 16 issue2.b. on the IssueList for this case: “Acknowledgementandability to paypossible

17 liabilities pursuantto FERCrelicensingofHydroelectricprojectsownedby PacifiCorp.”

18 Rulingat 2. TheRuling alsoacknowledgedPacifiCorp’sconcernsabouttheuseofthis

19 informationin theKiamathrelicensingsettlement,but ruledthat productionofthe

20 informationundertheprotectiveorderwould precludeits usein thatcontext.

21 TheRuling grantedHoopaTribe’s Motion to Compelorderresponsesto thedata

22 requeststo which PacifiCorphadnot respondedregardingrelicensingcostestimates,data

23 requests1, 2, 4, 5, 7-10, 12-13,andfinancingofrelicensingcosts,datarequests16-17. In

24 light of thedeterminationin theRuling with respectto relevance,MEHC andPacifiCorpwill

25 respondto thedatarequestsaddressingthelatter issue,andwill providesupplemental

26
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1 responsesto otherrequests,but seekscertificationandreconsiderationoftheRuling ordering

2 responsesto requests7, 12 and 13.

3 II. ARGUMENT

4 MEHC andPacifiCorpseekcertificationof theRulingbecausethedisclosureofthe

5 detailedKiamathrelicensingcost1informationrequestedby HoopaValley mayresultin

6 substantialdetrimentto thepublic interestandundueprejudiceto PacifiCorp. See OAR 860-

7 014-0091(1)(a).Forthereasonsoutlinedbelow,MEHC andPacifiCorpsubmitthat

8 disclosureof thedetailedrelicensingcostestimateinformation soughtby theHoopaTribe

9 will ultimatelypreventPacifiCorpfrom negotiatingthemostadvantageousrelicensing

10 settlementpossiblefor ratepayers,WhatevermarginalrelevancetheHoopaTribe’s

11 discoveryhasin this proceedingis far outweighedby thedamagethediscoverywill causeto

~ ~ 12 PacifiCorpandits customersin theKlamathrelicensingsettlement.

13 TheKiamathrelicensingsettlementinvolvesthevalueofcontinuedoperationofthe

14 project,or alternatively,the lost valuethatwould occurwith damremoval. PacifiCorp’s

15 settlementpositionin theKiamathrelicensingnegotiationsis drivenby its estimatesofthese

16 values,which areinformedby estimatesof relicensingcosts. Theinformationsoughtin

17 Requests7, 12 and 13 go to theveryheartof thosevalues.2 PacifiCorp’srelicensingcosts

18 areultimatelyborneby its ratepayersandprudencerequiresPacifiCorpto agreeto settlement

19 oftheKlamathrelicensingonly if it is the lowestcost/lowestrisk outcome. Thus,

20 PacifiCorp’sestimateof thecostsof afully-litigated relicensingordereffectivelybecomesits

21 “cap” for arelicensingsettlement.

22 1 PacifiCorphereinusestheterm“relicensingcost”asincludingthe costsof

23 compliancewith a FERClicense,suchasenvironmentalconditions.
2 Request7 seeks“themaximumdollar amountPacifiCorpestimatescompliancewith

24 theFERClicensewill cost;” Request12 seeks“all writtenbudgets,costestimates,or reports
relatingto theestimatedcostsassociatedwith there-licensingof theKlamathHydroelectric

25 Project;”andRequest13 asksfor “all writtenbudgets,costestimates,orreportsrelatingto
the estimatedcostsassociatedwith compliancewith environmentalconditions,including

26 fishwayprescriptions,relatedto theFERC license.”
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1 TheinterestsofPacifiCorpandits customersin therelicensingsettlementareto

2 accomplishthelowestcost/lowestrisk relicensingof theKiamathproject,well below the

3 costof a litigated outcomeif possible.TheinterestsoftheHoopaTribe, on theotherhand,

4 areto pushPacifiCorpto its settlement“cap” so thatPacifiCorpandits customersprovideas

5 muchfunding aspossiblefor the issuestheHoopaTribehaveraisedin therelicensing

6 proceeding. It is presumablythis interestthat hascausedtheHoopaTribe to intervenein

7 this proceedingandseekextensivediscoveryinto PacifiCorp’sestimatesof its relicensing

8 costs. ThemoreinformationtheHoopaTribe hason this issue—-effectivelyPacifiCorp’s

9 bottomline settlementposition—themoreleverageit hasto increasethecostsof the

10 relicensingsettlement,all to thedetrimentof PacifiCorpandits customers.

11 TheRuling grantingtheMotion to CompeladdressesMEHC s andPacifiCorps

12 concernson this point by quotingaportionof theProtectiveOrderissuedin this case
CI) 0-i~~~

~ 13 addressingthedisclosureofConfidentialInformation,andstating, “Businesscompetitionis

14 not theissuein this motion;useoftheinformationin anotherproceedingis, andthatuseis

15 strictly prohibitedundertheprotectiveorder.” See Ruling at 2. As apracticalmatter,

~ ~- 16 however,theProtectiveOrdercannotpreventtheHoopaTribe from using theinformation

17 disclosedin this caseto inform its settlementposition.

18 Oncetheconfidentialinformationis disclosedto therepresentativesof theHoopa

19 Tribe (the samerepresentativeswho areparticipatingin thesettlementnegotiations),that

20 informationwill existnotonly on paper,it will residein themindsofthe individualswho

21 reviewtheinformation. It will be impossiblefor thoseindividuals to sequesterthe

22 informationin theirmindsso asto preventthemfrom consideringtheinformationin their

23 settlementnegotiations.Theonly wayto avoid thatpotentialuseoftheconfidential

24 informationis to preventits disclosurein thefirst instance.

25 TheHoopaTribedoesnotneedPacifiCorp’sdetailedrelicensingcost analysisto

26 assertits positionin this casethatKlamathrelicensingwill “requireasignificantinvestment
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1 of potentiallyhundredsofmillions of dollars,”andthatMEHC “shouldguaranteethat

2 PacifiCorpwill haveall fundsnecessaryto meetits upcominglegal obligationsunderthe

3 FERClicense.” HoopaTribeTestimonyof RobertFranklinl6-7. PacifiCorpdoesnot dispute

4 that theKlamathrelicensingwill “require a significantinvestmentofpotentiallyhundredsof

5 millions ofdollars;” indeed,it hasprovidedahigh-levelestimateof thesecoststo theHoopa

6 Tribe.

7 The disputedissuein thecaseis whethertheacquisitionofPacifiCorpby MEHC

8 createsany“harm” in thecontextoftheKlamathrelicensing,suchthattheCommissioncan

9 legallyconditiontheacquisitionin themannerproposedby theHoopaTribe. SeeIn re

10 OregonElectric Utility Company,Order05-114at35 (proposedconditionsthat arenot

11 relatedto eitherthepotentialharmsofthetransactionorthetransactionitselfareoutsidethe

~ ‘~ ~‘ 12 scopeof ORS 757.511; the issueof whetherthetransaction“is in thepublic interest”does

13 not expandthescopeof theproceedingssuchthatpartiescanpursueconditionsunrelatedto

14 theallegedharmsposedbythetransaction.);In rePacifiCorp andUtah Power, Order88-767

15 at 19 (no requirementthatan Applicantdemonstratethat amergerwill not adverselyimpact
lID

16 environment).TheHoopaTribe’s discoverywill notdeveloptherecordon this point.

17 III. CONCLUSION

18 For theforegoingreasons,MEHC andPacifiCorprespectfullyrequestthe

19 certificationof theRulingto theCommissionfor reconsideration.

20 DATED: November23, 2005.

21

22

23

24

25

26

Page5 - MEHC’S AND PACIFICORP’S REQUEST FOR CERTIFICATION OF
ORDER GRANTING HOOPA VALLEY TRIBE’S MOTION TO COMPEL

STOEL

Of Attorneysfor MEHC andPacifiCorp

Portlndl-2212606.20051851-00004



1 CERTIFICATE OF SERVICE

10 NW EnergyCoalition

219 First Street,Suite 100Seattle,WA 98104

12

13
AdamS. Arms

14 aarrns@rnbjlaw.com

15

16
JimAbrahamson

17 CommunityAction DirectorsofOr
4035

12
th StreetCutoff SE, Suite110

18 Salem,OR 97302

19 iirn(Zi~cado-oregon.org

20 EdwardBartellKiamathOff-ProjectWaterUsers,Inc.

21 30474SpragueRiverRoad
SpragueRiver, OR 97639

22

23
MaggieBrilz

24 IdahoPowerCompany
25 P0 Box 70

Boise,ID 83707-0070
26 rnbri1z@idahopower.com

Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge.opuc.filings(~pgn.com.

Utility WorkersUnionof America
P0Box 37
SanClemente,CA 92674-0037
uwua~redhabanero.com

DouglasL. Anderson
MidAmericanEnergyHoldingsCo
302 S 36 Street,Suite400
Omaha,NE 68131
gerickson@midamerican.com

Curtis G. Berkey
AlexanderBerkeyWilliams

& Weathers
2000CenterStreet,Suite308
Berkey,CA 94704
cberkey@abwwlaw.com

LowreyR. Brown
Citizens’ Utility BoardofOregon
610 SW Broadway,Suite308
Portland,OR 97205
lowrey(l~oregoncub.org

Page 1 CERTIFICATEOF SERVICE(UM 1209)

2 I herebycertify that I servedtheforegoingdocumentin DocketUM 1209on the

3 following namedperson(s)on thedateindicatedbelowby

4 ~l mailingwith postageprepaid

5 0 handdelivery

6 0 facsimiletransmission

7 L~1 Electronicmail

8 to saidperson(s)atruecopythereof,containedin asealedenvelope,addressedto said

9 person(s)athis or herlast-knownaddress(es)indicatedbelow.
~51•
C
N
N

112

~
O N
5) N

~r

Portlnd3-i524107.1 0051851 -00004



1
JoanneM. Butler

2 IdahoPowerCompany
3 POBox7O

Boise,ID 83707-0070
4 jbutler@idahopower.com

5

6 OregonDepartmentofEnergy
625 Marion StreetNE, Suite1
Salem,OR 97301-3742

8 philip.h.carver@state.or.us

9 BryanConway
OregonPublicUtility Commission

10 POBox2148
Salem,OR 97308-2148

11 bryan.conway@state.or.us

12 JoanCote

13 OregonEnergyCoordinatorsAssoc
2585 StateStreetNE

14 Salem,OR 97301

15
cotej(~rnwvcaa.org

MelindaJ.Davison
16 DavisonVanCleve,PC

17 333 SW Taylor,Suite400
Portland,OR 97204

D. Kevin Carlson
Dept.ofJustice

GeneralCounselDivision
1162CourtStreetNE
Salem,OR 97301-4096
d.carlson@doj.state.or.us

RalphCavanagh
NaturalResourcesDefenseCouncil
111 SutterStreet,FL 20
SanFrancisco,CA 94104
rcavanagh(ä~nrdc.org

JohnCorbett
Yurok Tribe
P0Box 1027
Kiamath,CA 95548
jcorbett(Zl~yuroktribe.nsn.us

Chris Crean
Christopher.d.creancä~co.multnornah,or.us

MichaelEarly
IndustrialCustomersof NW Utilities
333 SW Taylor,Suite400
Portland,OR 97204
mearly(~icnu.org

19 JasonEisdorfer
Citizens’ Utility Boardof Oregon

20 610 SW Broadway,Suite308

21 Portland,OR 97205
jason@oregoncub.org

22 AndreaFogue

23 LeagueofOregonCities
P0Box 928

24 Salem,OR 97308

25 afogue@orcities.org

26

Ann L. Fisher
energiaw~aol.com

JohnR. Gale
IdahoPowerCompany
P0Box 70
Boise,ID 83707-0070
rgale2liidahopower.com

Page2 - CERTIFICATEOF SERVICE(UM 1209)

Phil Carver

C
N
N

C

If)
~ Cxc

~N
a)

C

~

0

O Nr
18 mail@dvc1aw.com

Portlnd3-1524107.1 0051 851 -00004



1
BernardoR. Garcia

2 Utility WorkersUnionof America
215 AvendiaDel Mar, SuiteM
San Clemente,CA 92672

4 uwua~redhabanero.com

Ann EnglishGravatt
RenewableNorthwestProject
917 SW Oak, Suite303
Portland,OR 97205
ann@rnp.org

Page 3 - CERTIFICATEOF SERVICE(UM 1209)

William Miller
NancyHarper
bili@ibew125.com
nancy@ibew125.com

BartonKline
IdahoPowerCompany
P0 Box 70
Boise,ID 83707-0070
bkline(2~idahopower.corn

DanielW. Meek
Attorneyat Law
10949SW 4th Avenue
Portland,OR 97219
dan@meek.net

ChristyMonson
Leagueof OregonCities
1201 Court StreetNE, Suite200
Salem,OR 97301
cmonson@orcities.org

MatthewW. Perkins
DavisonVanClevePC
333 SW Taylor,Suite 300
Portland,OR 97204
mwp(Zi~dvclaw.com

LisaF. Rackner
Ater WynneLLP
222 SW Columbia,Suite1800
Portland,OR 97201-6618
lfr@aterwynne.corn

C
N
N

C
QQ

rl ~
C

~

~ .5r

David E. Hamilton
davidh@norrstev.com

6

7

8 JasonW. JonesDepartmentof Justice
9 RegulatedUtility & BusinessSection

1162CourtStreetNE
10 Salem,OR 97301-4096

jason.w.jones(ä~state.or.us
11

Kaitlin Lovell
12 CharltonBonham

13 klovell~tu.org
cbonham@tu.org

14

15 Mark C. Moench
MidAmericanEnergyHoldingsCo

16 201 SouthMain Street,Suite2300

17 SaltLakeCity,UT 84111
mcmoench@midamerican.com

18
BarbaraLeeNorman

19 KarukTribeofCalifornia
P0Box 657

20 Yreka,OR 96097

21 bnorman@karuk.us

22 JanetL. Prewitt
Departmentof Justice

23 1162Court StreetNE
Salem,OR 97301-4096

24 janet.prewitt@doj.state.or.us

25

26

Portlnd3-1524107.1 0051851-00004



1 SteveRothert

2 srothert~amrivers.org

3

4

GregoryW. Said
IdahoPowerCompany
P0Box 70
Boise,ID 83707-0070
gsaid@idahopower.corn

ThomasP. Schlosser
t,schlosser@rnsai.com

6
ThaneSomerville

7 t.sornerviile@msaj.com

8

9

10
JohnW. Stephens

11 EslerStephens& Buckley
888 SW Fifth Avenue,Suite700

12 Portland,OR 97204-2021

13 stephens2i~eslerstephens.corn

14 DouglasC. Tingey
PortlandGeneralElectric Co

15 121 SW SalmonStreet,1WTC13O1
Portland,OR 97204

17

18 SarahWallace
Ater WynneLLP

19 222 SW Columbia,Suite1800
Portland,OR 97201-6618

20 sek@aterwynne.com

21 Michael T. Weirich

22 DepartmentofJustice
RegulatedUtility & BusinessSection

23 1162Court StreetNE
Salem,OR 97301-4096

24 michael.weirich~state.or.us

25

26

Rob Roy Smith
r.srnith~msaj.com

Glen H. Spain
Pacific CoastFederationof

Fishermen’sAssociations
P0Box 11170
Eugene, OR 97440-3370
fish1 ifrc~ao1 .com

MarkThompson
Public PowerCouncil
1500NEIrving Street,Suite200
Portland,OR 97232
mthompson(2~ppcpdx.org

SandiR. Tripp
KarukTribe

Dept. ofNaturalResources
P0 Box 1016
HappyCamp,CA 95546
strip(l~karuk.us

BenjaminWalters
SusanAnderson
bwalters@ci.portland.or.us
susananderson(l~ci,portiand.or.us

StevenWeiss
NorthwestEnergyCoalition
4422OregonTrail CourtNE
Salem,OR 97305
steve(~nwenergy.org

Page 4 CERTIFICATE OF SERVICE(UM 1209)

C
N
N

C
OQ

Cxc
N

C
000

‘1) 00

ON
5) N

“5

~zr
16 doug.tingey(Z~pgn.com

Portlnd3-1 524107.1 0051851-00004



1
Linda K. Williams Michael W. Orcutt

2 Kafoury& McDougal HoopaValley TribeFisheriesDept
10266SW LancasterRoad P0Box 417
Portland,OR 97219-6305 Hoopa,CA 95546

4 linda(l1~lindawilliams.net director(~pcweb.net

PeterJ.Richardson PaulWoodin
Richardson& O’Leary WesternWind Power

6 P0Box 7218 282 LargentLane
Boise,ID 83707 Goldendale,WA 98620-3619
peter(~richardsonandoleary.com pwoodin@gorge.net

8 DATED: November23,2005.

K?{herineA. Mc owell

11

~ 12 OfAttorneysfor MEHC andPacifiCorp

13

~ 14

C N

I’-’

~- 16

Page5 - CERTIFICATEOF SERVICE(UM 1209)

Portlnd3-1524107.10051851-00004


