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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
UM1209

3

4 In theMatterof theApplicationof MOTION OF MEIIC AND
MIDAMERICAN ENERGYHOLDINGS PACIFICORP TO AMEND

5 COMPANY for an OrderAuthorizing PROTECTIVE ORDER
MEHC to ExerciseSubstantialInfluence

6 OverthePoliciesandActionsto PacifiCorp

7

8 Pursuantto ORS 756.568and OAR 860-013-0031,MidAmericanEnergyHoldings

9 Company(“MEHC”) andPacifiCorp(collectively,“Movants”) respectfullymovethe

10 Commissionto amendtheProtectiveOrderissuedin this caseunderOrderNo. 05-867,in the

11 mannerdescribedbelow,to allow for a“saferoom” procedurefor inspectionofhighly

12 confidentialdiscoveryinformation. Movantsmakethis proposalto permit discoveryto

13 proceedin this casewithout causingdelayorunreasonablehardshipon partiesin the

14 discoveryprocess.As goodcausefor this motion, Movantsstate:
~

15 1. OnJuly 27, 2005,theCommissionissuedOrderNo. 05-867(the“Order”),
If)

?~~- 16 providinga ProtectiveOrderto governthedisclosureofconfidential informationin this case.

17 In theOrder,theCommissionstatesthattheProtectiveOrder“permits thebroadestpossible

18 discoveryconsistentwith theneedto protectconfidentialinformation.” Orderat 1. The

19 ProtectiveOrderalsorecognizesin paragraph16, Additional Protection,thattheremaybe

20 circumstancesjustifying levelsofprotectiongreaterthanthoseprovidedby theProtective

21 Order. As reflectedby therequirementsofamotion seekingadditionalprotection(e.g.,

22 identificationofthepartiesandpersonsinvolved, andtheexactnatureoftheinformation

23 involved),a motion for additionalprotectionis typically filed regardingone,ora limited

24 numberof, datarequeststhathavebeenservedon themovingparty.

25 2. This caseis filed underORS757.511, thesamestatuteunderwhich applicants

26 in othercasesregardingPortlandGeneralElectric Company(“PGE”) haverecentlysought
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1 (UM 1121),andarecurrentlyseeking(UF 4218/UM1206),approvalof transfersin control.

2 Eventsin theseparallelPGEcaseshavehighlightedtheneedfor alternativemeansof

3 discoverywith regardto highly confidentialdocumentsin this ORS757.511 case.

4 Specifically,confidentialdocumentsthatapplicantsproducedundertheprotectiveordersin

5 UM 1121 andUIF 4218/UM 1206wereprovidedto the WillametteWeek,whichpublished

6 informationfrom thosedocumentson January5, 2005 (the “Tahoedocuments”)and

7 September14, 2005. Thedisclosureleadingto themostrecentpublicationof confidential

8 informationhappenedaftertheCommission’sMarch 10, 2005OrderNo. 05-114,in which

9 theCommissionstatedthatit wasdisturbedanddispleasedwith theunlawful violationof the

10 protectiveorder in thatcase,andthat it intendedto investigatethematter. OrderNo. 05-114

ii at 10. Movantsunderstandthat an investigationof theseviolationsof theprotectiveorder is

12 nowpending.
If) 0.~~

13 3. Thedocumentsfor whichMovantsseekan alternativemeansof discoveryare

14 very limited andcangenerallybereferredto as duediligencematerialsof MEHC and
~

15 ScottishPower,includingbusinessplans, financialprojections,boardminutes,fairness

~ ~- 16 opinionmaterialsandtaxinformation. Thepublic disclosureofsuchduediligencematerials

17 would createarisk ofsubstantialharmto theparty to whom thediscoveryis directed. The

18 highlyconfidentialnatureof thesematerialsis underscoredby thefactthat, for themostpart,

19 theyarenot availablefor inspectionby therespectivecounterpartiesto theproposed

20 acquisition(i.e., thedue diligenceofMEHC is confidentialasto PacifiCorpand

21 ScottishPowerandtheduediligenceofScottishPoweris confidentialasto MEHC).

22 4. The“saferoom” discoverymechanismwhich Movantsproposefor these

23 documentswould allow for reviewofthedocumentsin theofficesofMovants’ counsel,with

24 theopportunityto takelimited notes. Only CommissionStaffandtheCitizens’ Utility

25 Board,beingpartieswith statutoryrights of intervention,wouldbeallowedto makecopiesof

26 theprotecteddocumentswhich would be subjectto specialhandlinginstructionsdesignedto
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1 maintainthehighestlevelsofconfidentiality(in rarecasesinvolving extremelyconfidential

2 information,Movantswishto reservetheright to allow no copyingatall). Movantswould

3 addressrequestsfrom otherpartiesfor copiesto beusedastestimonyexhibitson acase-by-

4 casebasis. Movantsarefollowing similarproceduresin otherstateswherethis transactionis

5 pending,suchasIdahowheretheprotectiveagreementallows for thefollowing “saferoom”

6 approachfor highly confidentialdocuments:

7 “Highly ConfidentialDocuments.In thecaseof documentsor
informationdesignatedby apartyashighlyconfidential,the

8 providingpartymaydeclineto providecopiesto counselfor
otherpartiesor to their employees,experts,agentsor

9 representatives.(The“highly confidential”designationis
reservedfor informationthedisseminationofwhich imposesa

10 highly significantrisk of competitiveharmto thedisclosing
partywith enhancedprotections.)Theprovidingpartyshall

11 insteadmakesuchdocumentsor informationavailablefor
inspectionandreviewby parties’representativeswho have

12 executedanExhibit “A” to thisProtectiveAgreementat a
placeandtimemutuallyagreeduponby theparties. The

13 individualsreviewingthehighlyconfidentialinformationmay
makelimited notesregardingsuchinformationfor reference

14 purposesonly. Suchnotesshall not constitutea verbatimor
4 substantivetranscriptof thehighly confidentialinformation.
‘~x 15 Forpurposeshereof,notesmadepertainingto orastheresult

ofreviewofhighly confidentialinformationshall be
~ 16 consideredConfidentialInformationandsubjectto thetermsof

thisProtectiveAgreement.” (In theMatteroftheJoint
17 ApplicationofMidAmericanandPacijlCorp, CaseNo. PAC-

18 E-05-8, IdahoProtectiveAgreement).

19 5. Movantsarevery muchawareof theneedfor adequateandappropriate

20 discoveryin thiscase,alongwith theneedfor discoveryto continuewithout unduedelay,

21 andbelievethattheproposedmethodwill accommodateMovants’ needfor protectionof

22 highly confidentialmaterialsandotherparties’needsfor discovery. Pendingthe

23 investigationandresolutionof theprotectiveorderviolationsin otherORS757.511

24 proceedings,theCommissionshouldtakereasonablestepsto preventsuchan occurrencein

25 this case.

26
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1 6. Specifically,Movantsrequestthat theCommissionamendtheProtective

2 Orderin this caseby addingthe following paragraph:

3 Inspectionofhighly sensitivedocumentsandinformation. As to highly sensitive
documentsandinformation,thepartiesshallhavetheright, attheiroption,to refuse

4 to providecopiesto therequestingparty. In suchcase,andasanalternativeto
seekingadditionalprotectionpursuantto paragraph16, suchdocumentsshallbemade

5 availablefor inspectionandreviewby qualifiedpersonsat atimeandplacemutually
agreeduponby theparties;providedthat for documentsto be madeavailableby

6 MEHC orPacifiCorpto partiesin thePortlandarea,thedocumentsshallbeavailable
for reviewin theofficesof theircounsel,StoelRivesLLP at 900 SW Fifth Ave.,

7 Portland,Oregon. In general,qualifiedpersonsreviewingsuchdocumentson behalf
oftheCommissionStaffandCitizensUtilities Boardwill beallowedto makecopies

8 oftheprotecteddocuments,subjectto specialhandlinginstructionsdesignedto
maintainthehighestlevelofconfidentialityfor thedocuments.In casesinvolving

9 extremelysensitiveinformation,however,no copiesshallbeprovidedto any party.
Requestsby otherpartiesfor copiesto be usedasexhibitsto testimonywill be

10 addressedon acase-by-casebasis. Wherecopiesarenotprovided,thequalified
personreviewingtheConfidentialInformationmaymakelimited notesregardingthe

11 ConfidentialInformationfor referencepurposesonly. Suchnotesshallnot constitute
a verbatimor substantivetranscriptoftheConfidentialInformation. Forpurposes
12 hereof,notesmadepertainingto or astheresultofareviewofConfidential

If) Informationshallbe consideredConfidentialInformationandsubjectto thetermsof
k. 13 this ProtectiveOrder. Disputesbetweenthepartiesregardingtheproperdesignation

ofhighly sensitiveinformationdocumentsor extremelysensitiveinformation shallbe
14 resolvedpursuantto Commissionorderpursuantto paragraph15 ofthis Protective

Order.
~ Nt

Ni

If)~
16 7. Fortheforegoingreasons,Movantsrequestentryofan orderamendingthe

17 ProtectiveOrderin themannerset forth above.

18 DATED: OctoberL~2oo5.

19

20

21

22 Of Attorneysfor MEHC and PacifiCorp

23

24

25

26
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1 CERTIFICATE OF SERVICE

2 I herebycertify that I servedtheforegoingdocumentin docketUM 1209on the

3 following namedperson(s)on thedateindicatedbelowby

4 I~J mailing with postageprepaid

5 0 handdelivery

6 0 facsimiletransmission

7 t~1 Electronicmail

8 to saidperson(s)atruecopy thereof,containedin asealedenvelope,addressedto said

9 person(s)at his orher last-knownaddress(es)indicatedbelow.

Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge,opuc.fihings@pgn.corn

Utility WorkersUnion of America
_____________ P0Box 37

SanClernente,CA 92674-0037
uwua(~redhabanero.corn

DouglasL. Anderson
MidAmericanEnergyHoldingsCo
302 S 36 Street,Suite400
Omaha,NE 68131

___________________ gerickson(~midarnerican.com

Curtis G. Berkey
AlexanderBerkeyWilliams

& Weathers
2000CenterStreet,Suite308
Berkey,CA 94704
cberkey@abwwlaw.com

LowreyR. Brown
Citizens’ Utility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205

______________________ lowrey(Zl~oregoncub.org
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10 NW EnergyCoalition

11 219 First Street,Suite 100
Seattle,WA 98104

12

13
Adam S. Arms

14 aarms@mbjlaw.com

15

16 Jim Abrahamson

17 CommunityActionDirectorsofOr
4035

12
th StreetCutoff SE,Suite 110

18 Salem,OR 97302
jirn(~cado-oregon.org

20 EdwardBartellKlamathOff-ProjectWaterUsers,Inc.

21 30474 SpragueRiverRoad
SpragueRiver, OR 97639

22

23
MaggieBrilz

24 IdahoPowerCompany
25 P0Box 70

Boise, ID 83707-0070
26 mbri1z(~idahopower.coin
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1
JoanneM. Butler

2 IdahoPowerCompany
3 POBox7O

Boise, ID 83707-0070
4 jbutler@idahopower.com

5
Phil Carver

6 OregonDepartmentofEnergy
625 Marion StreetNE, Suite1
Salem,OR 97301-3742

8 philip.h.carver(~state.or.us

9 BryanConway
OregonPublicUtility Commission

10 POBox2148
Salem,OR 97308-2148

11 bryan.conway(~state.or.us

12 JoanCote

13 OregonEnergyCoordinatorsAssoc
2585StateStreetNE

14 Salem,OR 97301
cotej@mwvcaa.org

15
MelindaJ.Davison

16 DavisonVan Cleve,PC

17 333 SW Taylor,Suite400
Portland,OR 97204

18 mail(~dvclaw.com

D. Kevin Carlson
Dept.of Justice

GeneralCounselDivision
1162CourtStreetNE
Salem,OR 97301-4096
d.carlson@doj.state,or.us

RalphCavanagh
NaturalResourcesDefenseCouncil
ill SutterStreet,FL 20
SanFrancisco,CA 94104
rcavanagh.(2i~nrdc.org

JohnCorbett
Yurok Tribe
P0Box 1027
Klamath, CA 95548
jcorbett(2liyuroktribe.nsn,us

Chris Crean
Chri stopher.d.crean~co.rnultnomah.or.us

Michael Early
IndustrialCustomersof NW Utilities
333 SW Taylor, Suite400
Portland,OR 97204
mearly(~icnu.org

19 JasonEisdorfer
Citizens’Utility Boardof Oregon

20 610 SW Broadway,Suite308
Portland,OR 97205

22

j ason(~oregoncub.org

AndreaFogue
23 Leagueof OregonCities

P0 Box 928
24 Salem,OR 97308

25 afogue@orcities.org

26

Ann L. Fisher
energlaw@aol.com

JohnR. Gale
IdahoPowerCompany
P0Box 70
Boise,ID 83707-0070
rgale(~l~idahopower.com
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1
BernardoR. Garcia

2 Utility WorkersUnion ofAmerica
215 AvendiaDel Mar, SuiteM
SanClemente,CA 92672

4 uwua@redhabanero.com

Ann EnglishGravatt
RenewableNorthwestProject
917 SW Oak, Suite303
Portland,OR 97205
ann@rnp.org

DavidE. Hamilton
~v.com

6

7

8 JasonW. JonesDepartmentof Justice
9 RegulatedUtility & BusinessSection

1162CourtStreetNE
10 Salem,OR 97301-4096

j~spn.w.iones@stat~or.us.
11

Kaitlin Lovell
12 CharltonBonham

13 klovell~tu.org
cbonham(Z14u.org

15 Mark C. Moench
MidAmericanEnergyHoldings Co

16 201 SouthMain Street,Suite2300

17 SaltLakeCity, UT 84111
mcnioench(~midamerican.corn

18
BarbaraLeeNorman

19 Karuk TribeofCalifornia
P0 Box 657

20 Yreka, OR 96097

21 bnorman@karuk.us

22 JanetL. Prewitt
Departmentof Justice

23 1162 CourtStreetNE
Salem,OR 97301-4096

24 janet.prewitt@doj.state.or.us

25

26

William Miller
NancyHarper
bili@ibew125.com
nancy(~ibew125.corn

BartonKline
IdahoPowerCompany
P0Box 70
Boise,ID 83707-0070
bk1ine(~idahopower.corn

DanielW. Meek
AttorneyatLaw
10949SW

4
th Avenue

Portland,OR 97219
dan@meek.net

ChristyMonson
LeagueofOregonCities
1201 Court StreetNE, Suite200
Salem,OR 97301
crnonson@orcities.org

MatthewW. Perkins
DavisonVan ClevePC
333 SW Taylor, Suite300
Portland,OR 97204
~law.com

LisaF. Rackner
Ater WynneLLP
222 SW Columbia,Suite1800
Portland,OR 97201-6618
lfr(~aterwynne.com
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1 SteveRothert

2 srothert@amrivers.org

3

4

GregoryW. Said
Idaho Power Company
P0 Box 70
Boise, ID 83707-0070
gsaid(2l~idahopower.corn

ThomasP. Schlosser
t.schlosser(~msaj.com

6
ThaneSomerville

7 t.sornerville@msaj.com

8

9

10
JohnW. Stephens

11 EslerStephens& Buckley

1 888 SW Fifth Avenue,Suite7002 Portland,OR 97204-2021

13 stephens@eslerstephens.com

14 DouglasC. Tingey
PortlandGeneralElectric Co

15 121 SW SalmonStreet,1WTC13O1
Portland, OR 97204

16 doug.tingey@pgn.corn

17

18 SarahWallace
Ater WynneLLP

19 222 SW Columbia,Suite 1800
Portland, OR 97201-6618

20 sek@atep,yynnecorn

21 Michael T. Weirich

22 Departmentof Justice
RegulatedUtility & BusinessSection

23 1162Court StreetNE
Salem,OR 97301-4096

24 michael.weirich@state.or.us

25

26

RobRoy Smith
r.smith@rnsaj.com

Glen H. Spain
PacificCoastFederationof

Fishermen’sAssociations
PU Box 11170
Eugene,OR 97440-3370
fishlifr@aol.com

Mark Thompson
Public Power Council
1500NEIrving Street,Suite200
Portland,OR 97232
mthornpson@ppcpdx.org

Sandi R. Tripp
KarukTribe

Dept. ofNaturalResources
P0 Box 1016
HappyCamp,CA 95546
~j~karuk.us

BenjaminWalters
SusanAnderson
bwalters@ci.portland.or.us
susananderson@ci.portiand.or.us

StevenWeiss
NorthwestEnergyCoalition
4422OregonTrail CourtNE
Salem,OR 97305
steveC~nwenergy.org

Page4 - CERTIFICATEOF SERVICE(UM 1209)

~01~
C
N
N
CC

If)

ri
a)
C n~
C N
ON

CC

Portlnd3-1524107.1 0051851-00004



1
LindaK. Williams

2 Kafoury & McDougal
10266 SW LancasterRoad
Portland, OR 97219-6305

4 linda@lindawilliarns.net

PeterJ. Richardson
Richardson& OtLeary

6 POBox7218
Boise, ID 83707
peter@xichardsonandoleary.com

8 DATED: October12, 2005.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Michael W. Orcutt
HoopaValley Tribe FisheriesDept
P0 Box 417
Hoopa, CA 95546
~ctorcweb.i~et

Paul Woodin
WesternWind Power
282 LargentLane
Goldendale,WA 98620-3619
pwoodin@gorge.net

OfAttorneysfor MEHC andPacifiCorp
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