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I. INTRODUCTION 

  Pursuant to OAR § 860-013-0031, the Industrial Customers of Northwest Utilities 

(“ICNU”) submits this motion requesting that the Oregon Public Utility Commission (“OPUC” 

or the “Commission”) modify the Highly Confidential protective order in this proceeding to 

allow ICNU’s tax consultant (Ellen Blumenthal) to receive a copy of PacifiCorp’s tax report, as 

well as other documents that PacifiCorp has designated highly confidential.  The Commission’s 

protective order in this docket prevents ICNU’s consultant from viewing, possessing or 

accessing any document designated as “highly confidential” outside of the Portland safe room.  

In addition, she cannot review the material outside of the supervision of a PacifiCorp employee.   

ICNU has in good faith endeavored to work under the requirements of the Commission’s 

protective order, but the protective order has proven too burdensome and costly, and it has 

effectively prevented ICNU from conducting a thorough and comprehensive review of 
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PacifiCorp’s tax filings.  ICNU’s legal counsel has, without success, attempted to resolve this 

matter informally with PacifiCorp’s legal counsel.  See Attachment A. 

  Ms. Blumenthal is a well respected tax consultant who has over thirty years 

experience in utility regulatory proceedings, and she has reviewed the tax reports of both 

PacifiCorp and Portland General Electric Company (“PGE”) for the last three years.  Ms. 

Blumenthal has been provided a copy of the PGE tax report as well as other highly confidential 

information at her place of business in Corpus Christi, Texas, which has allowed her an 

opportunity to adequately review PGE’s taxes for purposes of determining compliance with 

Senate Bill 408.  There has been no wrongful or inadvertent release of PGE’s highly confidential 

information by Ms. Blumenthal.  The last three years of experience with both the PGE and 

PacifiCorp’s tax reports demonstrate that the current protective order does not allow ICNU the 

ability to effectively audit and verify the PacifiCorp tax reports, and that the current restrictions 

are not necessary to protect this confidential material.  The primary result of the current 

protective order has been to prevent ICNU from reviewing the reasonableness of the PacifiCorp 

tax reports.  

II. BACKGROUND 

  The Commission adopted the current protective order over the opposition of 

ICNU.  Re PacifiCorp et al., Docket Nos. UE 177 and 178, UG 170 and 171, Order No. 06-033 

(Jan. 25, 2006) (“Order No. 06-033”).  The Commission issued the extremely restrictive 

provisions of the protective order because of concerns about the Commission’s general 

protective order, the potential harm that might occur from disclosure of the tax information, and 
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a factual conclusion that, absent the safe room protection, the Commission could not “provide 

reasonable assurance that the utilities’ highly sensitive information will be protected.”  Id. at 4.   

  The Commission’s unprecedented and highly restrictive provisions allow the 

utilities to designate the most relevant tax information as highly confidential.  Absent an 

agreement with the utility, intervenors like ICNU are only allowed limited access to the highly 

confidential material in a safe room in Portland.  Id. at 2.  ICNU must provide 24-hour advance 

notice to enter the safe room, which is only open Monday through Friday, between the hours of  

9 am and noon, and 1 pm and 5 pm.  Id.   ICNU can only take limited notes, and ICNU’s 

attorneys and consultant cannot simultaneously review and discuss the documents outside of the 

presence of a PacifiCorp employee.  Id. at 2, 5.  Staff, in contrast, has full access to all the tax 

report documents in a safe room located at their offices in Salem.  Id. at 2.      

   ICNU retained Ms. Blumenthal to review the utilities’ tax reports in 2007.  ICNU 

is the only intervenor which has retained an outside consultant or made an effort to conduct a 

thorough and comprehensive review of PacifiCorp’s and PGE’s tax reports.  ICNU reached an 

agreement with PGE that has allowed Ms. Blumenthal access to and the ability to review PGE’s 

highly confidential documents at her offices in Corpus Christi, Texas.  No other party 

complained about Ms. Blumenthal’s access to the PGE documents.  Ms. Blumenthal has 

carefully reviewed the PGE tax reports for three years, without inappropriately releasing or 

revealing any highly confidential material.  As a result, ICNU has been able to enter into 

settlements on the SB 408 issues each year with PGE. 
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  In contrast, Ms. Blumenthal has been unable to effectively review PacifiCorp’s 

tax report information under the terms of the protective order.  In December 2007, ICNU filed a 

motion to amend the highly confidential protective order to allow ICNU with access to the 

documents outside of the Portland safe room.  The Commission denied ICNU’s motion.  Re 

PacifiCorp, Docket No. UE 177, Order No. 08-002 (Jan. 3, 2008) (“Order No. 08-002”).  The 

Commission reaffirmed its conclusion that it had “no choice but to limit intervenors’ review of 

documents containing highly confidential information to a safe room located in Portland.”  Id. at 

5.  The Commission agreed that PacifiCorp’s tax filing was complex because of the inclusion of 

Berkshire Hathaway’s consolidated group, which increased the need for protection.  Id. at 5.  The 

Commission also stated that a party must make a reasonable attempt to work within the 

protective order procedures before seeking to modify the protective order, and that ICNU had not 

made such a showing.  Id. at 6.  ICNU can now show that the current process is unworkable, and 

the experience with PGE shows that providing Ms. Blumenthal with a copy of the highly 

confidential material will not create a risk of disclosure.  Ms. Blumenthal has worked closely 

with staff and has created a track record demonstrating her professionalism and integrity.       

III. ARGUMENT 

  ICNU is simply asking that the Commission make an exception to the protective 

order allowing Ms. Blumenthal access to PacifiCorp’s tax report and the other highly 

confidential documents at her office in Texas.  ICNU is not seeking a Commission order broadly 

changing the terms of the protective order.  In fact, ICNU is not asking for access for its 

attorneys, only Ms. Blumenthal given her unique circumstances.  The highly confidential 
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restrictions have proven to be both unnecessary and unworkable, and the Commission should 

modify its highly confidential protective order to allow ICNU’s consultant to have access to 

PacifiCorp’s tax report.   ICNU has a demonstrated track record of attempting to conduct a 

complete review of PacifiCorp’s tax filings, has worked under the current protective order, and 

has a history of protecting all highly confidential material.  The fact that PacifiCorp is owned by 

Berkshire Hathaway should not mean that ICNU is precluded from conducting a reasonable 

review of PacifiCorp’s tax reports. 

1. ICNU Has Made a Reasonable Effort to Work Within the Protective Order 
Procedures  

 
  ICNU has worked under the current version of the protective order for three 

PacifiCorp tax filings, and ICNU has not been able to fully audit and verify PacifiCorp’s tax 

reports.  As the Commission has recognized, PacifiCorp’s tax report is extremely complex.  For 

example, the report is supported by a voluminous amount of highly confidential workpapers that 

are about 4 to 5 inches thick.  Blumenthal Affidavit at ¶8.  The tax report, workpapers, and 

source documents are detailed and complex, and require a significant amount of time to 

understand and analyze.  Id.  

  ICNU’s utility tax consultant has visited the Portland safe room to review each of 

the last three PacifiCorp tax filings, and is now in Portland to review the current PacifiCorp tax 

filing.  Ms. Blumenthal has spent multiple days reviewing the PacifiCorp tax reports, and has 

concluded that she would need at least two to three weeks to conduct a proper analysis of 

PacifiCorp’s tax filing.   Id. at ¶10.  An analysis of the tax report cannot be conducted over a 

brief period of time, but must be spread out over a longer period of time with repeated access to 
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the documents.  Id.  For each portion of the tax report, Ms. Blumenthal needs to be able to 

review the documents, conduct her analysis on the specific issue, and then return to the tax report 

to verify her analysis with the documents.  Id. at ¶12.  Being able to review the documents for 

only a few days effectively prevents Ms. Blumenthal from reviewing many aspects of the tax 

report and limits the depth of her analysis of those portions of the tax report that are reviewed.  

Id. at ¶11.  This is in stark contrast to the access Staff has to the tax report.  Also, the presence of 

a PacifiCorp monitor has had a chilling and harmful impact on the ability of ICNU to review the 

confidential documents.  Id. at ¶15.     

  Reviewing the documents only in the Portland safe room imposes other practical 

hurdles which makes ICNU’s analysis more cumbersome and expensive.  Ms. Blumenthal does 

not have access to her other documents and items in her regular place of business that would 

assist her review of the tax report.  Id. at ¶13. Ms. Blumenthal is unable to perform calculations 

in completing her testimony.  The cost to ICNU is increased as Ms. Blumenthal must travel to 

Portland.  Id. at ¶17.   While ICNU can seek intervenor funding to cover a portion of the costs of 

reviewing the PacifiCorp tax report, both ICNU’s budget and the intervenor funds are very 

limited resource pools.  Any additional costs imposed because of the restrictive protective order 

reduce the funds available for ICNU to participate in other proceedings.  This only benefits 

PacifiCorp who seem to come up with a tax surcharge every year despite its annual rate cases. 

  ICNU’s reviews of PacifiCorp’s past tax filings have not been thorough and have 

focused on only the main highlights and obvious areas of concern.  From a practical perspective, 

ICNU has been forced to accept many of the conclusions and analysis in the tax filings because 
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of insufficient opportunity to review the documents.  Id. at ¶11.  Essentially, there are major 

aspects of PacifiCorp’s tax filing that have not been reviewed by ICNU.  Id.  This limited review 

may have resulted in ICNU not identifying errors, mistakes or other concerns with PacifiCorp’s 

filing that may have been uncovered if ICNU had access to the confidential documents.  Id. at 

¶12.  ICNU is also unable to effectively review the testimony of Staff or PacifiCorp’s rebuttal 

testimony without access to the tax report, which would require a subsequent trip to the Portland 

safe room.  Id.  ICNU’s participation in the workshops is also limited as both PacifiCorp and 

Staff have the tax report but not ICNU.  

2. Disclosure of Highly Confidential Information to Ms. Blumenthal Will Not 
 Compromise Confidentiality    
 
  The Commission adopted the highly confidential provisions in this docket in 

Order No. 06-033, soon after the release of confidential documents related to Texas Pacific 

Group’s attempt to acquire PGE.  The Commission was concerned about the fact that SB 408 

required the utilities “to produce this sensitive information at a time when uncertainty exists as to 

the effectiveness of the Commission’s general protective order, particularly in highly politicized 

and publicized cases.”  Order No. 06-033 at 4.  ICNU was not responsible for the leaked 

confidential documents and should not continue to be punished for the wrongful and illegal 

release of information by a different party.  ICNU’s attorneys and consultants have a long history 

of carefully protecting confidential material. 

  The Commission concluded that it had “no choice but to adopt a safe-room 

discovery mechanism” and that the highly confidential protective order was required because of 

“the fact that, absent the safe-room protection, we cannot provide reasonable assurance that the 
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utilities’ highly sensitive tax information will be protected.”  Id.  The facts have changed.  The 

utilities tax filings are now routine, rather than “highly political and publicized cases.”  In 

addition, these cases attract limited intervenors.  Finally, experience shows that disclosing tax 

information to ICNU’s consultant provides reasonable assurance that the information will be 

protected.  ICNU’s consultant has reviewed PGE’s highly confidential documents in her Texas 

office for each of the past three years, and there has been no inappropriate release or leak of any 

PGE confidential tax information.  Blumenthal Affidavit at ¶16.  This demonstrates that less 

onerous restrictions can be adopted that will provide ICNU’s consultant access to tax 

information, and also reasonably prevent against the risk of disclosure.  ICNU believes that the 

safe room procedures are unnecessary.  However, in recognition of the potentially sensitive 

nature of PacifiCorp’s tax documents, ICNU is limiting its request in this motion to allowing its 

consultant to receive one copy of the highly confidential information, which she will maintain in 

a secure location at her place of business.     

IV. CONCLUSION 

  The Commission should modify the highly confidential protective order in this 

proceeding to allow ICNU’s consultant to receive a copy of the documents which have been 

designated highly confidential by PacifiCorp.  The current protective order has effectively 

prevented ICNU from being able to conduct an adequate review of PacifiCorp’s tax reports.  The 

unusually restrictive procedures of the current protective order have proven to be unreasonable 

and unnecessary to protect against wrongful disclosure.  The protective order should be modified 

to make a specific exception for ICNU’s tax consultant (Ellen Blumenthal) to be able to review 
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and posses PacifiCorp’s tax report, workpapers and data responses outside of the Portland safe 

room. 

  Dated this 2nd day of November, 2010. 

Respectfully submitted,    

 DAVISON VAN CLEVE, P.C. 

 
/s/ Melinda J. Davison 
Melinda J. Davison 
Irion A. Sanger 
333 S.W. Taylor, Suite 400 
Portland, Oregon 97204 
(503) 241-7242 phone 
(503) 241-8160 facsimile 
mjd@dvclaw.com 
ias@dvclaw.com 
Of Attorneys for Industrial Customers  
of Northwest Utilities 

 

  

 





















 

 

 
TEL (503) 241-7242     ●     FAX (503) 241-8160     ●     mail@dvclaw.com 

Suite 400 
333 SW Taylor 

Portland, OR 97204 
 

November 2, 2010 
 
Via Electronic and U.S. Mail 
 
Public Utility Commission 
Attn: Filing Center 
550 Capitol St. NE #215 
P.O. Box 2148 
Salem, OR  97308-2148 
 

Re: In the Matter of OREGON PUBLIC UTILITY STAFF Requesting the 
Commission direct PACIFICORP, dba PACIFIC POWER & LIGHT 
COMPANY, to file tariffs establishing automatic adjustment clauses 
under the terms of SB 408 

  Docket No. UE 177 (4) 
 

Dear Filing Center: 
 
  The Industrial Customers of Northwest Utilities hereby files this Motion to 
Modify the Protective Order and Affidavit of Ellen Blumenthal, in the above referenced matter.  
 
  Thank you for your assistance, and please do not hesitate to contact our office if 
you have any additional questions. 
 

Sincerely yours, 
 

/s/ Jacqueline E. Smith   
Jacqueline E. Smith 

 
Enclosures 
 
cc: Service List 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that I have this day served the foregoing Motion to Modify 

the Protective Order and Affidavit of Ellen Blumenthal on behalf of the Industrial Customers of 

Northwest Utilities upon the parties, on the service list, by causing the same to be deposited in 

the U.S. Mail, postage-prepaid, where paper service has not been waived. 

Dated at Portland, Oregon, this 2nd day of November, 2010. 

/s/ Jacqueline E. Smith   
Jacqueline E. Smith  
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