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 Enclosed for filing please find an original and (5) copies of Qwest Corporation’s 
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON 
 

ARB 671 
 

In the Matter of the Petition of QWEST 
CORPORATION for Arbitration of 
Interconnection Rates, Terms, Conditions, and 
Related Arrangements with UNIVERSAL 
TELECOMMUNICATIONS, INC. 

 
 

QWEST’S REQUEST FOR OFFICIAL 
NOTICE OF ORDER NO. 05-1219 IN 
DOCKET IC 9 

 
 

Qwest Corporation (“Qwest”) hereby submits this request that the Commission take official 

notice of Order No. 05-1219 in docket IC 9 (Pac-West v. Qwest), pursuant to OAR 860-014-

0050(1)(c), and that the Commission consider this order in its decisions in this arbitration 

proceeding.  In support of its request, Qwest states as follows: 

1. This interconnection arbitration proceeding is being heard and arbitrated by 

Administrative Law Judge Alan J. Arlow of the Commission. 

2. Each party has made three separate filings in this matter.  Those filings include 

legal briefs, prefiled testimony, responses to data requests, and portions of the factual record 

from Case No. 04-cv-6047-AA, a federal court litigation between Qwest and Universal  

Telecom, Inc. (“Universal”).   

3. The most recent filings were ten-page Final Briefs filed on November 18, 2005.  

By stipulation, the parties filed Final Briefs in lieu of an evidentiary hearing.  

4. On November 21, 2005, after the parties had filed their Final Briefs, the 

Commission issued Order No. 05-1219 disposing of the application for reconsideration that Pac-

West Telecomm, Inc. (“Pac-West”) had filed in docket IC 9.  (The Order was signed by the 

Commissioners on November 18, 2005, but was not electronically served on the parties until 

November 21, 2005.)  Several of the Commission’s rulings in Order No. 05-1219 are directly on 
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point on issues before the Commission in this matter.  Therefore, Qwest respectfully requests 

that the Commission take official notice of consider Order No. 05-1219 and that it consider the 

order in making its decisions in this matter.  A copy of Order No. 05-1219 is attached hereto as 

Exhibit A. 

5. Order No. 05-1219 arose in the context of a motion for reconsideration that Pac-

West had filed in docket IC 9, in which Pac-West sought reconsideration of a portion of the 

Commission’s decision in Order No. 05-874 (July 26, 2005) in dockets IC 8/IC 9 (“Wantel/Pac-

West Order”) related to the application of the relative use factor (“RUF”) provision of the existing 

interconnection agreement between Pac-West and Qwest.  Order No. 05-1219 addressed the 

proper interpretation of two decisions, the federal court decision in Universal v. Qwest Corp., 

2004 WL 2958421 (D. Ore. 2004) and the Commission’s Wantel/Pac-West Order.  In its Reply 

Brief in this matter, Universal relies on both of those decisions for the proposition that the 

Commission, in applying FCC Rule 709(b) (47 C.F.R. § 51.709(b)), may not lawfully impose 

financial responsibility for Local Interconnection Services (“LIS”) facilities and services of Qwest’s 

side of the Point of Interconnection (“POI”).  (See Universal Reply, at pp. 9-10.)  

6. Order No. 05-1219 directly contradicts Universal’s position on this issue and 

clarifies the Wantel/Pac-West Order in a manner completely consistent with Qwest’s 

interpretation of  that order in its Final Brief.  For example, Order No. 05-1219 describes the 

interplay between the ISP Remand Order and the WorldCom decision, and concludes that those 

cases, read together, stand for the following principles: 

Section 251(b)(5) of the Act and the FCC’s Part 51 reciprocal compensation rules, 
including §51.709(b), apply only to telecommunications traffic. 
 
The ISP Remand Order concludes that ISP-bound traffic is not “telecommunications 
traffic” but rather ‘information access traffic.” 
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The conclusion that ISP-bound traffic is information access is clearly embodied in the 
FCC Rules adopted in the ISP Remand Order. 
 
Although WorldCom rejected the FCC’s conclusion that §251(g) “carves out” ISP-bound 
traffic from the scope of §251(b)(5), the D.C. Circuit did not reject the FCC’s 
determination that ISP-bound traffic constitutes ‘information access’ rather than 
“telecommunications traffic.”  In fact, the Court specifically declined to vacate the FCC’s 
revised rules or define the “scope of telecommunications” subject to §251(b)(5).  Order No. 
05-1219, at pp. 6-7.  (Emphasis added.)  

 
These principles are contrary to Universal’s interpretation of Order No. 05-874 and consistent 

with Qwest’s arguments and proposed contract language. 

7. In addition, the Commission noted that in Order No. 05-874, it  

. . . did not address whether ISP-bound traffic is telecommunications traffic because we 
construed Universal to hold that the ISP Remand Order does not apply to transport 
obligations.  If, however, we accept Pac-West’s claim that Universal is inapposite and that 
the ISP Remand Order encompasses transport obligations, then there is no logical reason 
for us to reach a result different from the Colorado District Court decision.  Order No. 
05-1219, at p. 7.  (Emphasis added.)    

 
The Colorado District Court decision referred to is Level 3 Communications v. Colorado PUC, 

300 F.Supp.2d 1069 (D. Colo. 2003) that Qwest relies upon, along with the more recent 

Colorado decision on the same issue.  (See Qwest Reply, at pp. 4-5.) 

8. Finally, in Order No. 05-1219, the Commission confirmed the rationale of the 

ALJ Ruling (August 16, 2005) in docket IC 12 that neither “the ISP Remand Order or the judicial 

decisions interpreting the FCC’s order [substantiate] Pac-West’s assertion that the FCC’s definition 

of ISP-bound traffic includes VNXX traffic.”  Order No. 05-1219, at p. 8.1   

                                                 
1 The Commission also noted that the recent decision in Universal that reciprocal compensation is owed 

only on when the ISP modems are located in the same local calling area as the calling party “is inconsistent with 
Pac-West’s claim that the ISP Remand Order requires payment of reciprocal compensation for VNXX traffic.”  
Order No. 05-1219, at p. 3, fn. 6. 
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CONCLUSION 

Order No. 05-1219 represents the Commission’s most recent pronouncement on several 

issues directly relevant to this arbitration proceeding.  Accordingly, Qwest requests that the 

Commission take official notice of Order No. 05-1219, and that it consider this order in its 

decisions in this matter. 

DATED:  November 28, 2005   

Respectfully submitted, 
 

 
_______________________ 
Alex M. Duarte, OSB No. 02045 
Qwest 
421 SW Oak Street, Room 810 
Portland, Oregon  97204 
503-242-5623  
503-242-8589 (facsimile)  
Alex.Duarte@qwest.com  
 
and 
 
Ted D. Smith, Utah Bar No. 3017  
STOEL RIVES LLP 
201 South Main St. Suite 1100 
Salt Lake City, UT  84111 
801-328-3131 
801-578-6999 
tsmith@stoel.com  
Admitted Pro Hac Vice 
 
Attorneys for Qwest Corporation 

 

 























CERTIFICATE OF SERVICE 
 

ARB 671 
 

I hereby certify that on the 28th day of November 2005, I served the foregoing 
QWEST CORPORATION’S REQUEST FOR OFFICIAL NOTICE OF ORDER 
NO. 05-1219 IN DOCKET IC-9 in the above entitled docket on the following persons 
via U.S. Mail, by mailing a correct copy to them in a sealed envelope, with postage 
prepaid, addressed to them at their regular office address shown below, and deposited in 
the U.S. post office at Portland, Oregon. 
 
 
John C. Dodge 
Cole Raywid & Braverman LLP 
1919 Pennsylvania Ave. NW 
2nd Floor 
Washington, DC 20006-3458 

Jeffry Martin 
Universal Telecom Inc 
1600 SW Western Blvd. 
Suite 290 
Corvallis, OR  97333 

Ted D. Smith 
Stoel Rives LLP 
201 S. Main; Suite 1100 
Salt Lake City, UT 84111 
 
 

 
 DATED this 28th day of November, 2005. 
 
 QWEST CORPORATION 

  
                                                                                By: ________________________________ 
 ALEX M. DUARTE, OSB No. 02045 
 421 SW Oak Street, Suite 810 
 Portland, OR  97204 
 Telephone: 503-242-5623 
 Facsimile: 503-242-8589 
 e-mail: alex.duarte@qwest.com 
 Attorney for Qwest Corporation 
 


