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222 SW COLUMBIA, SUITE 1800 

PORTLAND, OR  97201-6618 
(503) 226-1191

BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

ARB 665 
 

In the Matter of  
 
LEVEL 3 COMMUNICATIONS, INC’s 
 
Petition for Arbitration Pursuant to Section 
252(b) of the Communications Act of 1934, 
as amended by the Telecommunications Act 
of 1996, and the Applicable State Laws for 
Rates, Terms, and Conditions of 
Interconnection with Qwest Corporation 
 

 
 
 
LEVEL 3 COMMUNICATIONS, LLC’S 
MOTION TO COMPEL RESPONSES TO 
LEVEL 3’S FIRST SET OF DATA 
REQUESTS AND MEMORANDUM IN 
SUPPORT  
EXPEDITED CONSIDERATION 
REQUESTED 
 

CERTIFICATION PURSUANT TO OAR 860-014-0070(2) 

Pursuant to OAR 860-014-0070(2), counsel certify that they have conferred with Qwest 

Corporation’s counsel and have been unable to resolve the matters addressed in this motion. 

MOTION AND MEMORANDUM 

Level 3 Communications, LLC (“Level 3”), by and through its attorneys and pursuant to 

OAR 860-014-0070(2), respectfully moves the Public Utility Commission of Oregon 

(“Commission”) for an order compelling Qwest Corporation (“Qwest”) to provide proper 

responses to Level 3’s First Set of Data Requests to Qwest (“Level 3’s Data Requests”) served 

on June 15, 2005, in the above-captioned proceeding (copy attached as Exhibit A).  Specifically, 

Level 3 moves for an order compelling Qwest to fully respond to Level 3’s Data Request Nos. 3, 

4, 6(b), 6(e), 13, 14, 16, 17, 19-22, 24-31, 33, and 43-45 and Requests for Admission Nos. 10-13, 

20, 26, 27, 31, 36, 41, 42, 50, 51, and 53-58. 

 As a preliminary matter, Level 3 respectfully requests expedited consideration of this 

motion.  Although there is not enough time for the Commission to rule on this request and for 

Qwest to provide supplemental responses before opening testimony is due on August 12, 2005, 

Level 3 requests expedited consideration in order to receive supplemental responses before reply 
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testimony is due on September 6, 2005.  Accordingly, Level 3 asks the Commission to require a 

response from Qwest within five business days from the date of service (August 8, 2005).1  In 

addition, Level 3 requests permission to file a reply in support of this motion on August 10, 

2005,2 and asks that the Administrative Law Judge rule on this motion by August 19, 2005.  If 

the Commission grants all or part of Level 3’s motion, Level 3 asks that the Commission require 

Qwest to submit supplemental responses to Level 3’s data requests by August 26, 2005. 

I. PROCEDURAL BACKGROUND 

After a year of negotiations with Qwest, Level 3 filed a Petition for Arbitration on June 3, 

2005,3 seeking resolution of, among other things, four basic interconnection rights: 

Issue 1:  Whether each Party bears its own costs of exchanging traffic at a Single 
Point of Interconnection per LATA. 

Issue 2:  Whether Level 3 may exchange all traffic over the interconnection trunks 
established under the Agreement. 

Issue 3: Whether Qwest’s election to be subject to the ISP-Remand Order for the 
exchange of ISP-bound traffic requires Qwest to compensate Level 3 for 
ISP-bound Traffic at the rate of $0.0007 per minute of use. 

Issue 4: Whether Qwest and Level 3 will compensate each other at the rate of 
$0.0007 per minute of use for the exchange of IP enabled or Voice over 
Internet Protocol traffic. 

On July 7, 2005, Administrative Law Judge Sam Petrillo issued a Telephone Conference 

Report (“Conference Report”) setting forth the procedural schedule in this docket.4  Pursuant to 

the Conference Report, Level 3 and Qwest are required to file opening testimony on August 12, 

                                                 
1 OAR 860-013-0080 permits the Administrative Law Judge to alter the time frames applicable to motions and 
replies. 
2 Because Qwest’s response to this motion will be the first time Qwest provides argument in support of its 
objections, Level 3 anticipates that Qwest will raise new legal and factual arguments that will need to be addressed 
and therefore seeks permission to file a reply memorandum.   
3 In the Matter of Level 3 Communications, LLC’s Petition for Arbitration Pursuant to Section 252(b) of the 
Communications Act of 1934, as amended by the Telecommunications Act of 1996, and the Applicable State Laws 
for Rates, Terms, and Conditions of Interconnection with Qwest Corporation, Petition, OPUC Docket No. ARB 665 
(filed June 3, 2005). 
4 Administrative Law Judge Petrillo issued a corrected conference report on July 14, 2005, which included one 
minor correction to the date of the September prehearing conference. 
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2005, and reply testimony on September 6, 2005.  The hearing in this proceeding is scheduled 

for September 20-23, 2005. 

On June 15, 2005, Level 3 served its First Set of Data Requests on Qwest.  Qwest’s 

responses were due on June 29, 2005.  OAR 860-014-0070(1).  On June 28, 2005, Qwest served 

on Level 3 general objections, specific objections to all of Level 3’s requests for admissions 

(with no responsive information), and specific objections and partial responses to Level 3’s 

interrogatories and requests for production.5  On July 5, 2005, Qwest and Level 3 conducted a 

five hour meeting to discuss discovery and attempt to work through issues surrounding Qwest’s 

objections and responses to Level 3’s Data Requests.  Qwest provided supplemental responses 

on July 8, 2005 (copy attached as Exhibit E) and July 18, 2005 (copy attached as Exhibit F)6, but 

has not yet provided complete responses to Level 3’s data Requests, despite the fact that Level 3 

has provided written and/or oral clarification of every request for admission and interrogatory to 

which Qwest objected, failed to completely respond, or failed to provide a sufficient response.   

II. STANDARD OF REVIEW 

 Discovery procedures in dockets before the Commission are governed by OAR 860-014-

0070.  In addition, the Oregon Rules of Civil Procedure apply to Commission proceedings to the 

extent not superseded or changed by Commission rules, orders, or Administrative Law Judge 

rulings.  OAR 860-011-0000(3).  The Commission rules are to be construed liberally to ensure 

“just, speedy, and inexpensive determination of the issues presented.”  OAR 860-011-0000(5).  

Parties may obtain discovery regarding any matter, not privileged, that appears reasonably 

calculated to lead to the discovery of admissible evidence relevant to the subject matter involved 

in the pending action.  OAR 860-014-0010.  The scope of discoverable information includes, but 

                                                 
5 A copy of Qwest’s general objections is attached as Exhibit B.  A copy of Qwest’s objections to Level 3’s requests 
for admissions is attached as Exhibit C. A copy of Qwest’s objections and responses to Level 3’s interrogatories and 
requests for production is attached as Exhibit D. 
6  On June 22, 2005, Qwest served 63 data requests on Level 3.  Level 3 timely served objections and responses to 
all requests on July 7, 2005.  To date Qwest has not indicated that it requires any additional information from 
Level 3, nor has it requested a meeting to discuss any problems with Level 3’s responses.   
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is not limited to, “the existence, description, nature, custody, condition, and location of any 

books, documents, or other tangible things, and the identity and location of persons having 

knowledge of any discoverable matter.”  ORCP 36(B); see also OAR 860-014-0065(6).  The 

information sought need not be admissible at the hearing if it appears reasonably calculated to 

lead to the discovery of admissible evidence.  ORCP 36(B).  Accordingly, the scope of discovery 

is broad.  

 OAR 860-014-0070 and ORCP 36, 45, and 46 require responses to discovery requests 

and requests for admissions, and set forth procedures for remedying a party’s failure to respond.  

ORCP 45 provides that a party responding to requests for admission must “specifically deny the 

matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny 

the matter.”  ORCP 45(B).  The responding party may not give lack of information or knowledge 

as a reason for its failure to admit or deny unless the party states that it has made reasonable 

inquiry and that the information known or readily obtainable by the party is insufficient to enable 

the party to admit or deny.  Id.   

 When resolving discovery disputes, the discovery rules should be liberally construed.  

See Oregon Orchards, Inc. v. Insurance Co. of North America, 239 Or. 192, 198 (1964).  

Although Oregon courts have offered few interpretations of the scope of ORCP 36, the Oregon 

Supreme Court has indicated that federal cases interpreting the scope of the federal counterpart 

to ORCP 36 are instructive.  See Stevens v. Czerniak, 336 Or. 392, 401-02 (2004).  The United 

States Supreme Court has long recognized “that the deposition-discovery rules are to be 

accorded a broad and liberal treatment.”  Hickman v. Taylor, 329 U.S. 495, 507 (1947); see also 

WRIGHT, MILLER & MARCUS, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 2001. 

 Under these liberal discovery principles, those opposing discovery carry a heavy burden 

in showing why discovery should be denied.  Blankenship v. Hearst Corp., 519 F.2d 418, 429 

(9th Cir. 1975).  This requirement has been applied in numerous cases.  In Sherman Park Cmty. 

Ass'n v. Wauwatosa Realty Co., the court held that objecting to interrogatories on the ground that 
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they are not likely to lead to the discovery of relevant or admissible evidence, without more, is 

an insufficient basis for refusal to answer.  486 F. Supp. 838, 845 (D. Wis. 1980).  In IBP, Inc. v. 

Mercantile Bank of Topeka, the court held that a party who asserts an objection and resists 

discovery has the burden to show specifically the applicability of any objection it asserts.  179 

F.R.D. 316, 322 (D. Kan. 1998).  In Pulsecard, Inc. v. Discover Card Services, Inc., the court 

held that an objecting party has the burden of showing that responding to discovery is unduly 

burdensome.  168 F.R.D. 295, 304 (D. Kan. 1996). 

 Both the Commission’s rules and the Oregon Rules of Civil Procedure authorize 

comprehensive pretrial discovery and are intended to facilitate and simplify the issues and avoid 

surprises at trial.  As demonstrated below, Level 3 seeks information that is either directly 

relevant to the disputed issues in this docket or could reasonably lead to the discovery of 

admissible evidence.  Qwest’s refusal to respond to Level 3’s legitimate discovery requests is 

contrary to this Commission’s rules and Oregon law, and has prejudiced Level 3’s ability to 

properly prepare for hearing.  Unless this Motion is granted, Qwest’s failure to provide sufficient 

responses will also deprive the Commission of the ability to make an informed decision based on 

all relevant facts in this proceeding. 

III. ARGUMENT 

 The issues in this arbitration go to the core of Level 3’s ability to offer technologically-

innovative and cost-effective services on competitive terms, and to make efficient use of its 

network without the imposition of legacy obligations and costs.  Level 3’s Data Requests are 

intended gather information that will support Level 3’s argument that Qwest is attempting to 

force Level 3 into one-sided interconnection requirements designed to offset Qwest’s loss of toll 

revenues due to wider adoption of broadband and other technologies, including Level 3’s 

Internet protocol.  Qwest’s objections to these requests are meritless, and its failure to provide 

adequate responses threatens Level 3’s ability to draft testimony and prepare for trial.  
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Accordingly, Level 3 respectfully requests that the Commission grant this Motion and order 

Qwest to respond to these requests immediately. 

 A. Data Request No. 3 – Qwest Internet Access Service 

 Level 3’s Data Request No. 3 asks the following: 

Does Qwest offer Internet access services in the state?  If 
so, how many end user customers and how many wholesale 
customers in the state does Qwest have? 

a. Please identify each telephone company end office 
in the state in which the Qwest has collocated 
equipment such as modem banks, DSL equipment, 
routers, ATM switches, or other equipment.  Please 
identify the telephone company that owns/operates 
each such end office. 

b. Please list each local calling area within the state in 
which Qwest maintains a physical presence as 
defined by Qwest in Section 4 – Definitions VNXX 
Traffic (Issue No. 3B) of the Parties’ 
interconnection agreement. 

Qwest responded with the following objection on June 28, 2005: 

Qwest objects to the request that it divulge the number of 
end user and wholesale customers on the basis that the 
information requested constitutes a trade or business secret 
and is highly confidential and proprietary.  Qwest further 
objects that the information requested is not relevant and 
that it does not appear the request is reasonably calculated 
to lead to the discovery of admissible evidence. 

Qwest supplemented its response on July 8, 2005, with the following: 

Without waiving its objections, Qwest responds that two of 
its affiliates offer Internet access services in Oregon:  
Qwest Communications Corporation and Qwest !nterprise 
America, Inc. 

Qwest’s objections are unfounded.  First, Qwest’s confidentiality objections are moot 

because the Commission has entered a Protective Order in this docket specifically for the 

purpose of facilitating the exchange of confidential and competitively-sensitive business 

information.  
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Second, Qwest’s objection on the grounds that the information sought is irrelevant and 

not reasonably calculated to lead to the discovery of admissible evidence is, without more, 

insufficient as a matter of law.  See Sherman Park Cmty. Ass'n, 486 F. Supp. at 845.  More 

importantly, this objection is factually incorrect.  Level 3’s Data Request No. 3 is indeed relevant 

to Issue 3 in the Petition and to whether the geographic location of the ISP is relevant to the 

compensation exchanged by the parties for the transport and termination of ISP-bound traffic.  

Level 3 contends that the jurisdiction of calls should be determined by the NPA-NXX, in 

accordance with long-standing industry practice.  Qwest, on the other hand, is attempting to rate 

traffic based upon the physical location of the customers, not the NPA-NXX.  Request No. 3 is 

intended to elicit information that will assist Level 3 in rebutting Qwest’s position.   

Finally, Qwest’s supplemental response is not responsive to the request.  Qwest ignored 

the questions and arbitrarily offered the name of two Qwest affiliates providing Internet access in 

Oregon.  Request No. 3 seeks end office and local calling area information, not the names of the 

Qwest affiliates that provide Internet access service.   

Qwest’s failure to provide responsive information for the two identified affiliates is based 

on its general objections to the instructions in Level 3’s Data Requests.  Instruction D expressly 

states that all references to Qwest shall include Qwest’s affiliates.7  Qwest claims that this 

instruction is overly broad, unduly burdensome, and seeks to include entities that are not parties 

to the arbitration.8  These general objections are insufficient as a matter of law.  See Pulsecard, 

Inc., 168 F.R.D. at 304.  Qwest has failed to meet its burden of showing that this instruction is 

overly broad or that responding to Level 3’s Data Requests with information about affiliates 

would be unduly burdensome.  The Rules of Civil Procedure are not designed to protect parties 

from any burdensome request—only requests that are unduly burdensome given the issues in the 

case.  With respect to Request No. 3, Qwest would need to provide information for only two 

                                                 
7 Exhibit A at 2. 
8 Exhibit B at 1. 
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companies.  Furthermore, Qwest provides no support for the proposition that data requests must 

be limited to information about parties to the docket only.  Section 251(c) of the 

Telecommunications Act requires incumbent LECs, such as Qwest, to provide nondiscriminatory 

access to interconnection.  The information sought by Level 3 is critical to assessing whether 

Qwest’s proposals in this arbitration discriminate against Level 3 relative to the manner in which 

Qwest provides interconnection to itself, its affiliates, and other carriers.  The Commission 

should find that Qwest’s general objection to providing data about its affiliates is without merit. 

For these reasons, the Commission should compel Qwest to respond to Request No. 3 and 

provide the specific information requested for the two affiliates Qwest has identified. 

B. Data Request No. 4 – PRI or DID/DOD Service 

Level 3’s Data Request No. 4 asks: 

Does Qwest offer PRI or DID/DOD services to ISP customers 
within the state? 

a. If so, does Qwest pay carriers whose customers 
originate calls to such Qwest services originating 
access charges at the CLEC’s tariffed rate for each 
minute of use? 

b. If Qwest contends that there are no such carriers 
whose customers originate calls to such Qwest 
services, does Qwest contend that it would pay 
originating access? 

Qwest has neither provided any response to Level 3’s Data Request No. 4, nor objected 

to this request.  In negotiations regarding this request, Qwest merely indicated that it believes 

that the request is ambiguous and calls for speculation.  Qwest’s position is unfounded.  First, as 

a procedural matter, if Qwest had intended to object to the request, it was obligated to do so by 

June 29, which it failed to do.  Moreover, Qwest’s unexplained position that the request is 

ambiguous is completely without foundation.  Request No. 4 asks whether Qwest offers PRI or 

DID/DOD services to ISP customers in Oregon.  This is a straightforward, unambiguous request, 

which requires nothing more than a simple “yes” or “no.”  If the answer to Request No. 4 is 
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“yes,” Request No. 4(a) asks if Qwest pays originating access to carriers whose customers 

originate calls to those services at the CLEC’s tariffed rate.  If Qwest’s response to Request No. 

4 is “no,” Request No. 4(b) asks whether it is Qwest’s contention that it would pay originating 

access for such traffic.  Request Nos. 4(a) and 4(b) are similarly free of ambiguity and require no 

speculation.  Accordingly, Qwest’s objections lack merit, and the Commission should compel 

Qwest to respond to Request No. 4 in its entirety. 

 C. Data Request Nos. 6(b) and 6(e) – Qwest’s VoIP Service   

 Level 3’s Data Request No. 6(b) provides: 

Please state the number of retail [VoIP] customers (“retail” in the 
sense that the customers use the service for his/her personal 
communications needs) and how many wholesale [VoIP] 
customers (“wholesale” in the sense that an ESP or carrier 
purchases this service form Qwest and sells to other customers) 
Qwest has in the state. 

 Qwest responded to this request as follows: 

Qwest objects to this subpart on the basis that the information 
requested constitutes a trade or business secret and is highly 
confidential and proprietary.  Qwest further objects that the 
information requested is not relevant and is not reasonably 
calculated to lead to the discovery of admissible evidence.   

Qwest’s objections are without merit.  First, as discussed above, the Commission has 

issued a Protective Order in this proceeding.  Accordingly, Qwest’s confidentiality and trade 

secret arguments are moot.  Second, Qwest’s general objections that the request seeks irrelevant 

information and is not reasonably calculated to lead to the discovery of admissible evidence are, 

without more, insufficient as a matter of law.  See Sherman Park Cmty. Ass'n, 486 F. Supp. at 

845.  Moreover, Request No. 6(b) is indeed relevant to Disputed Issue 4 – whether Qwest and 

Level 3 will compensate each other at the rate of $0.0007 per minute-of-use for the exchange of 

IP enabled or Voice over Internet Protocol (“VOIP”) traffic.  Level 3 contends that VoIP traffic 

is not subject to access charges.  Qwest seeks to impose access charges on certain VoIP traffic.  
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The information requested in Request No. 6(b) is necessary to demonstrate the impact that 

Qwest’s VoIP proposal will have on Level 3.  Qwest should be required to respond to Request 

No. 6(b).   

Level 3’s Data Request No. 6(e) provides: 

Does Qwest purchase any wholesale VoIP services from any other 
provider?  If so, name the provider, the services purchases, and the 
states in which such service is purchased.   

 Qwest responded to this request as follows: 

Qwest objects to this subpart to the extent that it seeks information 
concerning Qwest’s purchases of services outside the state of 
Oregon and outside the 14-state territory in which Qwest operates 
as an incumbent LEC.  This request is overly broad and 
burdensome and seeks information that is irrelevant.  Furthermore, 
the subpart is not reasonably calculated to lead to the discovery of 
admissible evidence.   

 Qwest’s objections fail.  First, Qwest has provided no authority for the proposition that 

discovery is limited in scope to the state of Oregon.  As discussed above, Section 251(c) of the 

Telecommunications Act requires ILECS to provide interconnection on a nondiscriminatory 

basis.  The information sought by Level 3 is critical to determining whether Qwest’s proposals in 

this arbitration discriminate against Level 3 relative to the manner in which Qwest interconnects 

with itself, its affiliates, and other carriers throughout its service territory.  In the July 5 meeting 

to discuss discovery issues, the only explanation that Qwest provided to support limiting its 

responses to Oregon were that the requests would otherwise be overly broad and unduly 

burdensome.  But Qwest has failed to support its claims that providing information for states 

outside of Oregon would be unduly burdensome.  Furthermore, Qwest did not even provide 

responses for Oregon.  At a minimum, Qwest should be compelled to respond with Oregon-

specific data.   
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Second, for the reasons given above, Qwest’s objection that the request is overly broad, 

unduly burdensome, and not reasonably calculated to lead to the discovery of admissible 

evidence, without more, is legally insufficient.  

D. Requests Nos. 13, 14, 16, 17, 19, 20, 21, and 44 – Efficient Use of Trunk 
Groups   

Request Nos. 13, 14,  16, 17, 19, 20, 21, and 44 seek the following information:  the use 

of combined trunk groups by Qwest and Qwest affiliates; the imposition of separate trunking 

obligations upon other CLECs by Qwest; the use of traffic apportionment factors, such as 

percent interstate usage (PIU) and percent local usage (PLU), by Qwest or any other LEC that 

delivers traffic to Qwest; and Qwest’s knowledge regarding any state commissions that have 

required separate trunk groups.  Qwest made a variety of objections, but none are sufficient to 

justify Qwest’s failure to respond.  Specifically, Qwest objected that these requests are generally 

overly broad, unduly burdensome, seek information that is not relevant, seek information about 

Qwest’s affiliates and seek information that the affiliate may consider proprietary, and request 

that Qwest identify individual wholesale customers and disclose information that such customers 

may consider proprietary.  Additionally, Qwest objected that the requests seek information about 

states other than Oregon and are overly broad because they include states in which Qwest is not 

the incumbent LEC.  (See Chart 1 for a complete recitation of these requests and Qwest’s 

objections and responses).   

 For the reasons given above, Qwest’s general objections that these requests are overly 

broad, unduly burdensome, and seek information that is not relevant, without more, are legally 

insufficient.  This information is material to the disputed issues in this case and should be 

discoverable.  Issue No. 2 involves whether Level 3 may exchange all traffic over the 

interconnection trunks established under the Interconnection Agreement.  Level 3 seeks to use its 

existing trunk groups to exchange all traffic with Qwest, as it has done for many years.  Qwest 

seeks to limit Level 3’s ability to use trunks efficiently and to force Level 3 to build an 
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inefficient network that mirrors Qwest’s legacy network.  Qwest seeks to do this by forcing 

Level 3 to establish separate Feature Group D trunks to transmit traffic Qwest contends is “toll” 

traffic and other traffic that Qwest admits cannot be accurately rated, but nevertheless contends 

should be assessed access rates.  Information related to Qwest’s current practices, the practices of 

its affiliates, and the obligations imposed on CLECs with whom Qwest exchanges traffic is 

central to understanding and rebutting Qwest’s position in these proceedings.  This information 

will assist Level 3 in drafting its rebuttal testimony and preparing for hearings, and will be 

helpful to the Commission in reaching a decision on this matter.   

As discussed above, the Commission has issued a Protective Order in this proceeding.  

Accordingly, Qwest’s confidentiality and trade secret arguments are moot.  Moreover, Qwest has 

made no showing that the information is proprietary to its customers as asserted in its objections.  

Qwest simply speculates that the information “may” be considered proprietary.  This is not 

sufficient to overcome the heavy burden that rules promoting broad discovery place upon the 

party objecting to discovery.   

Additionally, as discussed above, Qwest cites no authority to support the proposition that 

information regarding its affiliates and information about its business activities outside of 

Oregon are not within the realm of discovery.  This information is material to these proceedings.  

Section 251(c) of the Act requires incumbent LECs, such as Qwest, to provide nondiscriminatory 

access to interconnection.  The information sought by Level 3 is critical to assessing whether 

Qwest’s proposals in this arbitration discriminate against Level 3 relative to the manner in which 

Qwest provides interconnection to itself, its affiliates, and other carriers throughout its service 

territory.  For example, to the extent that, in Oregon or elsewhere, Qwest has not required its 

affiliates or other CLECs to separate traffic onto different trunks and has employed PIUs, PLUs, 

or some other traffic allocation factor to rate traffic, or has itself asserted its right to commingle 

traffic on trunk groups, such information is directly relevant to Level 3’s ability to rebut Qwest’s 
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imposition of separate trunking requirement on Level 3 and bears directly on whether Qwest’s 

proposal is discriminatory. 

Furthermore, Qwest did not even provide information for Oregon.  Given the fact that 

Qwest’s other objections to these requests are baseless, at a minimum Qwest should be required 

to respond with Oregon-specific data. 

 For the foregoing reasons, Level 3 respectfully requests that the Commission order Qwest 

to respond to Request Nos. 13, 14, 16, 17, 19, 20, 21, and 44. 

E. Request No. 22 – Efficient Use of Trunk Groups  

 Level 3’s Data Request No. 22 provides: 

Please state whether Qwest is aware of any state commission that has required 
separate trunk groups for transit traffic.  If your answer is anything other than an 
unqualified “no,” please identify each state that Qwest believes had required 
separate trunk groups for transit traffic and provide a complete citation to such 
order. 

 Qwest responded to this requests as follows: 

Qwest objects to this request on the basis that the term “transit traffic” may be 
ambiguous. 

 During the meeting on July 5, 2005, Level 3 attempted to clarify this request and 

eliminate any ambiguity about the term “transit traffic.”  Qwest, however, has failed to provide a 

supplemental response to this request.  Qwest neither asked for further clarification, nor 

indicated that the clarification provided by Level 3 was insufficient.  Moreover, the term to 

which Qwest objects, “transit”, is widely understood within the industry to refer to the carriage 

of traffic that is rated as “local” (or otherwise considered “local”) between three interconnecting 

LECs.  Even assuming Level 3’s definition of transit was somehow different, Qwest could easily 

explain – as it has done in many other requests – the assumptions under which it answers the 

question.  Accordingly, Level 3 requests that the Commission order Qwest to respond to Request 

No. 22. 
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F. Request Nos. 24, 25, 26, 27, 28, 29, 30, 31, and 33 – Qwest’s FX and FX-Like 
Services  

 Request Nos. 24, 25, 26, 27, 28, 29, 30, 31, and 33 seek information regarding Qwest 

services that Qwest considers to be FX or FX-like.  Specifically, if Qwest offers FX-like 

services, these requests seek service identifications and product descriptions, the number of 

customers and lines in Oregon, the length of time that the service has been offered, the number 

of ISPs who purchase the service, whether Qwest has billed or received reciprocal compensation 

or other terminating compensation for calls received from Qwest’s FX or FX-like customers and 

details regarding such billings, and whether Qwest has paid access charges to the originating 

carrier for calls originated by another carrier and terminated to a Qwest FX or FX-like customer.  

(See Chart 2 for a complete recitation of these requests and Qwest’s objections and responses). 

 Qwest objects to these requests on the grounds that they seek information from beyond 

Oregon, seek publicly available information that Level 3 could obtain from Qwest’s 

tariffs/catalogs, seek trade secret or confidential information, are overly broad, are unduly 

burdensome, and are not reasonably calculated to lead to the discovery of admissible evidence.  

With regard to Request No. 25 and 27, Qwest also objects that the requests relate to information 

about the business purposes of its customers that Qwest does not retain, and that such 

information may be proprietary to its customers.  Qwest’s objections have no merit and should 

be rejected.  

 For the reasons given above, Qwest’s objections that the requests seek information from 

outside of Oregon fail.  In addition, rather than providing Oregon-specific information, Qwest 

simply states that the Commission discontinued FX service in Oregon in 1983, with certain 

customers grandfathered.  Qwest does not state whether it still serves any of these grandfathered 

customers, nor does Qwest provide any further information about those services.  At a minimum, 

Qwest should be compelled to provide information about its grandfathered customers in Oregon. 
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 Qwest’s claim that this information regarding FX-like services is available to Level 3 in 

Qwest’s tariffs and catalogs is not a valid objection because Level 3 has no idea which services 

Qwest considers FX-like.  Qwest must make this determination and provide information that it 

considers responsive.  In addition, Qwest is much more familiar with the content of its tariffs and 

catalogs than Level 3, and it would be significantly easier for Qwest to compile the requested 

information.  Qwest must be required to produce information pursuant to these requests about 

services that it considers to be FX-like. 

 Qwest’s objection that the requests seek information that is confidential or protected as a 

trade secret is nullified by the Protective Order discussed above.  

 For the reasons given above, Qwest’s general objection that the requests are overly broad, 

unduly burdensome, and not reasonably calculated to lead to the discovery of admissible 

evidence, without more, is not legally sufficient.   

 With respect to Request Nos. 25 and 27, Qwest’s objection that its does not retain 

information about the business purposes of its customers is off point.  It is clear from the plain 

terms of Request Nos. 25 and 27 that they do not request information regarding the business 

purposes of these Qwest customers.9   

 Qwest’s objection that such information may be proprietary to its customers is rendered 

moot by the Protective Order issued in this docket.  Furthermore, Qwest has made no affirmative 

showing that the information is proprietary; rather they simply speculate that it may be.  This is 

not sufficient to overcome the heavy burden placed upon the party objecting to discovery.   

 G. Request Nos. 43 and 45 – POIs and Other Facility Connections in Oregon. 

 Request No. 43 seeks the following information: 

How many physical POIs exist in Oregon between Qwest and 
CLECs? 

Request No. 45 seeks the following information: 

                                                 
9 Exhibit A at 13-14. 
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How may CLECs in Oregon connect to Qwest’s network by means 
of (a) Qwest-supplied entrance facility running between Qwest’s 
network and a CLEC switch; (b) CLEC-supplied facility delivered 
to Qwest’s network at or near a Qwest central office building; or 
(c) some other means? 

 Qwest provided the same response to both requests: 

Qwest objects to this request on the grounds that it is unduly 
burdensome and not reasonably calculated to lead to the discovery 
of admissible evidence. 

 These objections, without more, are legally insufficient for the same reasons given above.  

Moreover, the objections are not supported by the facts.  The information requested in Request 

Nos. 43 and 45 is indeed reasonably calculated to lead to the discovery of admissible evidence 

relevant to Issue 1 in the Petition regarding the points of interconnection per LATA that may be 

allowed under the Interconnection Agreement.  It is also important for Level 3 to understand 

which points of interconnection Qwest considers to be POIs under Qwest’s interpretation of the 

law and which ones Qwest believes do not qualify.  Given the importance of this information to 

the issues in this case, Qwest should be required to comply. 

H. Request For Admissions Nos. 20, 26, 27, 31, 36, 41, 51, 53, 54, 55, 56, 57, and 
58. 

 In its Responses to Level 3’s Requests for Admissions, Qwest fails to admit or deny 

Request for Admissions Nos. 20, 26, 27, 31, 36, 41, 51, 53, 54, 55, 56, 57, and 58.  (See Chart 3 

for a complete recitation of these requests and Qwest’s objections and responses.)  To the extent 

a party cannot admit or deny a request for admission, that party must provide a reasonable basis 

for why they cannot do so.  ORCP 45(B).  Qwest has provided no reasonable bases for their 

failure admit or deny these requests, and the Commission should compel Qwest to respond.  

 Qwest initially objected to all of Level 3’s Requests for Admissions on the basis that such 

requests are not permissible under the Commission’s discovery rules.  Qwest, however, 

subsequently responded to most of Level 3’s requests, and it is not clear whether Qwest intends 

to assert this position in response to this Motion.  As discussed above, OAR 860-011-0000(3) 



 

 
PAGE 17 – LEVEL 3’S MOTION TO COMPEL 
(ARB 665) 
289828_1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ATER WYNNE  LLP 
222 SW COLUMBIA, SUITE 1800 

PORTLAND, OR  97201-6618 
(503) 226-1191

provides that the Oregon Rules of Civil Procedure apply to Commission proceedings to the 

extent not superseded or changed.  ORCP 45 specifically allows requests for admissions.  This 

rule has not been superseded or changed by any Commission rule, order, or Administrative Law 

Judge ruling.  In fact, the Commission’s discovery guidelines specifically address requests for 

admissions.10 

Request for Admission No. 20 is an example of Qwest’s failure to provide a reasonable 

basis for its inability to admit or deny a request.  This request seeks information regarding 

Qwest’s VoIP offerings.  Qwest contends it cannot admit or deny this request because it is not 

clear to which Qwest VoIP offering Level 3 is referring.  Qwest’s explanation for its inability to 

admit or deny this request is ludicrous.  The request states the specific VoIP service at issue: 

“Qwest® OneFlex Voice over Internet Protocol.”   

Another example is Request for Admission No. 36, which seeks an admission that 

Qwest’s end office and tandem switches do not store any information indicating the address or 

location of any end user’s premises.  Qwest claims it can neither admit nor deny this request, yet 

provides no reasonable explanation for why it cannot do so.  Rather, Qwest states that “Qwest’s 

end office and tandem switches process calls based on information that in most, but not all, cases 

identifies the general geographic area within which the end users are located.”  (Emphasis 

added).  That is not responsive to the question asked.  Rather than admitting or denying this 

request for admission, Qwest ignored the question.  Qwest knows whether its end office or 

tandem switches store any information indicating the address of location of any end user’s 

premise.  Indeed, if telephone networks had ever rated telephone calls based upon the “physical 

location of the end user,” which is an obligation Qwest seeks to impose on Level 3 in this 

proceeding, then it follows that the networks would be capable of determining the physical 

location of the end user.  Based upon Level 3’s extensive experience in the industry and in 

                                                 
10 See www.puc.state.or.us (Commission Overview/Guidelines for Complex Contested Cases/Discovery 
Guidelines/Discovery Methods/Admissions). 
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litigation, Level 3 has yet to encounter any major ILEC, competitive carrier, mobile wireless 

provider, or cable provider that has deployed equipment capable of determining the “physical 

location of the end user” with the sole exception of wireless 911 networks, which are only just 

being deployed at this time.   

Moreover, Qwest’s response is internally inconsistent.  For example, in its objection to 

Request for Admission No. 35, Qwest states:   

The telephone numbers that Qwest uses for call routing purposes 
are assigned to its end users based on NPA-NXXs associated with 
specific LCAs in the state. Thus, Qwest’s end office and tandem 
switches process calls based on information that that in most, but 
not all, cases identifies the general geographic area within which 
the end users are located. Thus, while switches do not route calls 
based on specific addresses stored within the switches, the 
routing and connecting function of switches are based on 
information concerning a customer’s address and location located 
in other company databases. Furthermore, installation facts, repair 
facts, billing information and other related information related to 
specific customers are contained in company databases that are 
based on customer address and location information.   

(Emphasis added.) 

In other words, Qwest’s switches route calls based on information in the LERG.  The 

LERG associates NPA-NXX codes with tandem and end office switches that are in the general 

geographic area of the loops connected to the end office switches providing dial tone to end 

users in that area.  Thus, Qwest’s circuit switches do not route calls based upon specific 

addresses contained within the switches.  Qwest’s switches route calls based upon the NPA-

NXX codes.  Qwest later renders bills based upon information concerning “customer address 

and location” by associating the NPA-NXX codes to “other company databases.”   

In response to Request for Admission 53, Qwest stated that they could not respond 

because it is “unclear what ‘this service’ refers to.”  The request, however, does not include the 

phrase “this service.”  The request asks Qwest to admit or deny the following: 

Qwest physically collocates equipment at its or another carriers’ 
switch or other location permitting collocation within the local 
calling area associated with each of the NPA-NXX codes that 
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Qwest uses to provide this service.  If your answer is anything 
other than an unqualified admission, please describe in detail your 
qualification or denial, and provide any information or evidence 
which supports your qualification or denial. 

 Accordingly, Qwest’s objection is completely meritless. 

 For the foregoing reasons, Level 3 respectfully requests that the Commission order Qwest 

to respond to Requests for Admission Nos. 20, 26, 27, 31, 36, 41, 51, 53, 54, 55, 56, 57, and 58.   

 I. Request for Admission No. 50 – Qwest’s Rate Proposal 

 Qwest objected to Level 3’s Request for Admission No. 50 on the grounds that it is 

ambiguous and a compound question that is inappropriate for a request for admission.  Again, 

these objections lack merit.  Request for Admission No. 50 simply seeks Qwest’s admission that 

its proposals not only reverse the flow of intercarrier compensation, but also raise the amount 

due to Qwest by nearly an order of magnitude.  Level 3 phrased the request in terms that Qwest 

should readily understand given Qwest’s repeated insistence that Qwest tariffs – state or federal 

– apply to ISP-bound traffic (and VoIP traffic for that matter), regardless of whether the tariffs 

mention these terms or not.  The Commission should compel Qwest to admit or deny this 

request.  

J. Requests for Admission Nos. 10, 11, 12, and 13 – Provisions of Qwest’s 
Federal and State Tariffs  

In Requests for Admission Nos. 10, 11, 12, and 13, Level 3 seeks Qwest’s admission that 

certain information is not set forth in Qwest’s state or federal tariffs.  Qwest first objects to these 

requests on the grounds that they call for legal conclusions.  In fact, they do not.  They simply 

elicit Qwest’s admission as to facts: whether certain information is or is not in Qwest’s state or 

federal tariffs.   

Next, Qwest denies each request, but admits it has not conducted a review of the tariffs in 

question to ascertain the accuracy of its response.  A party responding to requests for admission 

may not give lack of information or knowledge as a reason for its failure to admit or deny unless 

the party states that it has made reasonable inquiry and that the information known or readily 
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obtainable by the party is insufficient to enable the party to admit or deny.  ORCP 45(B).  Qwest 

has failed to undertake the reasonable investigation of its tariffs necessary to respond to these 

requests.  It then attempts to dodge the import of the requests by arguing that, even if the tariffs 

do not mention the requested topic, it is not fatal to Qwest’s argument.  It is inappropriate for 

Qwest to avoid this request by presenting its own advocacy that has no bearing on the admission 

sought.  The Commission should compel Qwest to respond to these requests. 

K. Request for Admission No. 42 – Qwest’s Call Routing and Billing Systems11 

 Level 3’s Request for Admission No.  42 provides: 

Please admit that Qwest’s billing systems never sample any data regarding 
the address or location of any end user’s premises for purposes of billing.   

Qwest responded as follows:  

Denied for the same reasons as set forth in Qwest’s responses to Request 
Nos. 36A-S1 and 40A-S1. 

Qwest denies Request for Admission No. 42 by cross-referencing responses to requests 

for admissions that are not in any way responsive to this request for admission.  Specifically, 

Qwest’s Response to Request for Admission No. 36 pertains to definitions contained in the 

Telecommunications Act of 1934, as amended, and therefore has nothing to do with this request.  

Qwest’s reference to its response to Request for Admission No. 40 is equally unresponsive 

because that response merely references Qwest’s response to Request for Admission No. 39, 

which is also not responsive to Request for Admission No. 42.   

 For these reasons, the Commission should compel Qwest to admit or deny this request 

without referencing other irrelevant responses. 

                                                 
11 Qwest objected to Request for Admission No. 41 on the grounds that requests for admission are not permissible 
under the Commission’s discovery rules.  Level 3 believes that Qwest’s failure to submit a supplemental response to 
this request was an oversight and requests that Qwest submit a response consistent with the Commission’s ruling 
regarding Request for Admission No. 42.   
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L. Level 3 Has Been Substantially Prejudiced by Qwest’s Failure to Comply 
with its Discovery Obligations 

 Qwest’s responses to Level 3’s date requests were due June 29, 2005.  Qwest is well 

aware that Level 3 intended to use information obtained in the discovery process in its testimony 

in this docket.  The deadline for opening testimony is August 12, only eleven days away.  

Despite repeated requests, Qwest has failed to provide Level 3 with proper responses to its 

interrogatories, requests for production, and requests for admissions.  This failure has harmed 

Level 3’s ability to prepare for hearing.  Because the discovery issues raised in this Motion will 

not be resolved before August 12, Qwest’s failure to respond has already denied Level 3 the 

opportunity to review the responses before drafting its opening testimony.  

IV. CONCLUSION 

 Level 3 understands that discovery is extensive in this proceeding due to the numerous 

complex issues on the table, and that the timelines for responses are necessarily short.  Level 3 

faces the same difficulties as Qwest in this proceeding, and arguably has even fewer resources 

than Qwest in which to deal with the large number of discovery requests and tight deadlines.   

Level 3 now finds itself in the position of having to dedicate limited resources and time to 

prepare and file this motion in order to get Qwest to do what it is obligated by law and 

Commission rule to do.  Level 3 has been substantially prejudiced by Qwest’s failure to comply, 
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/// 
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 and respectfully requests that the Commission issue an order by August 5, 2005, requiring 

Qwest to immediately provide full and proper responses to Level 3’s discovery requests.  

Respectfully submitted this 1st day of August, 2005. 

 ATER WYNNE, LLP 
 
 
By:   /s/ Lisa F. Rackner  

 Lisa F. Rackner 
E-mail: lfr@aterwynne.com 
Sarah K. Wallace 
E-mail: sek@aterwynne.com 
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