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BEFORE THE PUBLIC UTILITY COMMISSION

1 OF OREGON

2 AR498

3
In theMatteroftheAdoptionofTemporary

4 Rulesto ImplementSB 408 Relatingto PETITION OF PACIFICORP
AnnualTax ReportsandAutomatic TO REPEAL OR AMEND

5 AdjustmentClausesRelatingto Public TEMPORARY RULE

6 Utility Taxes OAR 860-022-0039

7

8 Pursuantto ORS 183.390andOAR 137-001-0070,PacifiCorp(“PacifiCorp” orthe

9 “Petitioner”)petitionsthePublicUtility CommissionofOregon(the“Commission”)to repeal

10 TemporaryRuleOAR 860-022-0039(the“TemporaryRule”), whichpurportsto implement

11 SenateBill 408 (“SB 408”), or, in thealternative,to amendtheTemporaryRuleby deletingor

12 revisingthedefinition oftheterm“properlyattributed”in subsection2(d) for thereasonsset

13 forth below.

14 1. TheCommissionexceededits authorityundertheOregonAdministrative
ProceduresAct (ORS 183.310 etseq.(the“APA”)), specifically,ORS

15 183.335(5),in adoptingtheTemporaryRulebecausetheRuledoesnotprevent
“seriousprejudiceto thepublic interestorthe interestof thepartiesconcerned.”

16 TheTemporaryRule is neithernecessarynorrequiredto establishthe
requirementsfor filing thetax reportsetforth in SB 408. Becausethe2005 tax

17 reportis informationalonly andcannotunderSB 408 § 4(2)producearate
change,arulepertainingto this reportcannotsatisfythe“seriousprejudiceto the

18 public interest”standard;and

19 2. TheTemporaryRuleis invalid becauseit is neitherwithin the legislative
delegationof authorityto theCommissionnoris it reasonablycalculatedto

20 accomplishthelegislativepurpose.

21 As furtheralternativerelief, PetitionerrequestsanextensionoftimeunderOAR 860-

22 014-0093to complywith theTemporaryRule’sdefinition of “properlyattributed” until afterthe

23 OregonDepartmentofJusticehasissuedits LegalOpinionruling on thekeylegal issuesin

24 DocketAR 499. UndertheAU’s October5, 2005Memorandumin DocketAR 499, theLegal

25 Opinionis targetedfor circulationin mid-December2005.
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1 In supportofthis Petition,PacifiCorpstates:

2 I. IDENTITY OF PETITIONER AND INTERESTED PARTIES

3 1. Thenameandaddressof thePetitionerare:

4 PacifiCorp
825 NEMultnomah

5 Portland,OR 97232

6 2. Thenamesand addressesofPetitioner’srepresentativesare:

7 ChristyOmohundro KatherineA. McDowell
ManagingDirector StoelRivesLLP

8 PacifiCorp 900 SW Fifth Avenue,Suite2600
825 NEMultnomah,Suite800 Portland,OR 97204

9 Portland,OR 97232 Telephone:(503)294-9602
Telephone:(503)813-6092 Fax: (503)220-2480

10 Fax: (503)813-6060 E-mail: kamcdowell@stoel.com
E-mail:

11 christy.omohundro@pacificorp.com

12 3. PacifiCorphasservedthis Petitionon personslisted in theattachedcertificateof

13 servicefrom OPUCDocketsAR 498 andAR 499. OAR 137-001-0070(1).

14 II. FACTS

15 1. SB 408wassignedinto law on September2, 2005. Its statedpurposeis to align

16 amountsof incometax collectedin ratesfrom Oregonratepayerswith thetaxesactuallypaidby

17 utilities to governmenttaxing authorities.Among otherthings,SB 408requiresutilities to file

18 with theCommission,on orbeforeOctober15 of eachyear,a reportproviding information

19 regardingthe amountoftaxespaidandtheamountauthorizedto becollectedin ratesfor the

20 mostrecentprior threetax years. On September15, 2005,theCommissionissuedan order

21 adoptingTemporaryRuleOAR 860-022-0039,whichestablishesfiling requirementsfor the

22 2005report. OrderNo.05-991.

23 2. Thefirst taxreportrequiredby SB 408 mustbefiled on orbeforeOctober15,

24 2005. Thetax reportis usedto determinewhetheran automaticadjustmentclauseis triggered.

25 SeeSB 408 §~3(1), (4). BecauseSB 408 precludesratechangesunderthe automaticadjustment
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1 clausefor taxescollectedorpaidbeforeJanuary1, 2006, however,thetriggeringof the

2 automaticadjustmentclausebasedon the2005 tax reportis informationalonly andcannotresult

3 in arateadjustment.SeeSB 408 § 4(2);seealso DocketAR 499, Parties’Statementof

4 Agreement(“The October2005and2006Reportsarefor thesolepurposeofdetermining

5 whetherthereis atriggerfor theautomaticadjustmentclause,not to supportaratechange.”).

6 3. UnderSB 408, the Commissionmustdeterminewhetheratax reporttriggersan

7 automaticadjustmentclausewithin 90 daysfollowing thefiling ofthereportunless,by rule, the

8 Commissionextendsthis timeperiodfor up to atotal of 180 days. If theCommission

9 determinesthatthereis adifferenceofat least$100,000betweentaxescollectedandtaxespaid,

10 it mustrequiretheutility to establishan automaticadjustmentclausewithin 30 daysofits

11 determination,unlessby rule, theCommissionextendsthis periodfor up to atotal of 60 days.

12 SB 408 § 3(4). TheTemporaryRuleextendedbothofthesetimeperiodsto themaximumperiod

13 underSB 408. SeeOAR 860-022-0039(6),(7). As apracticalmatter,the$100,000plus-or-

14 minusstandardis low enoughthat theautomaticadjustmentclauseis likely to betriggeredevery

15 year. However,asnotedabove,thetriggeringof theclausein 2006 is informationalonly

16 becauseno rateadjustmentcanoccurbaseduponthe 2005 tax report.

17 4. TheTemporaryRulerequirestheutility to report: (a) theamountof taxespaidto

18 unitsofgovernmentbytheutility, withoutregardto thetax yearfor which thetaxeswerepaid,

19 and(b) theamountin (a) that is “properly attributed”to Oregonregulatedoperationsofthe

20 utility. Theterm“properly attributed”is definedin OAR 860-022-0039(2)(d),which states:

21 “Properlyattributed”meanstheproductdeterminedby multiplying
thefollowing two values:

22

23 (A) Thetotal amountof taxespaidby thepublic utility oraffiliated groupto unitsofgovernment;and

24 . .(B) Theratio ofthetax liability of Oregonregulated

25 operationsofthepublic utility to thetotal tax liability from all
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affiliatesof thepublicutility ortheaffiliated groupwith a positive

1 taxliability. (Emphasisadded.)

2 5. Thisdefinitionof “properlyattributed”allocatesa shareof affiliate tax lossesto

3 theutility evenwhentheutility’s consolidatedgrouppaysmoretaxesthantheutility collectsin

4 rates. This is becausethedefinitioncanserveonly to decreasetheconsolidatedtaxesallocated

5 to theutility. Thedefinitioncomparestaxespaidby theutility only to taxesofaffiliateswith a

6 positive tax liability, ratherthanto thetotal tax paymentsby thegroup. It is axiomaticthat, if the

7 denominatorin theratioprovidedin OAR 860-022-0039(2)(d)(B)is increased,theratiowill

8 decrease.

9 6. TheTemporaryRule’s definition of“properly attributed”wouldalsoproduce

10 different resultsdependingon thecompositionoftheutility’s affiliated group. For example,the

11 allocationofaffiliate lossescouldbe decreasedby merginglosscompanieswith gaincompanies

12 to ensurethatthe losscompanyultimatelyhadapositivetaxliability. Underthedefinition, this

13 would decreasethetax lossesavailablefor allocationto theutility eventhoughthetotal tax

14 paymentsby the groupremainedthesame.

15 7. PermanentrulemakingregardingimplementationofSB 408, includingdetails

16 regardingtheautomaticadjustmentclause,wascommencedin DocketAR 499. As notedabove,

17 onOctober5, 2005,AU KathrynLoganissuedamemorandumsettingforth the scopeof legal

18 briefingandestablishingaschedule.Thememorandumspecificallyrequestedbriefingon how

19 theCommissionshould“apply the ‘properlyattributed’standardasit appearsin the individual

20 sectionsof thebill.” AU LoganMemorandumat 1 (Oct. 5, 2005).

21

22

23

24

25
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1 III. ARGUMENTS

2 A. The Temporary Rule Should Be Repealed.

3 1. The CommissionFailed to Comply with the Temporary Rule Requirements
ofthe APA When Adopting the Temporary Rule.

4

ORS183.335(5)(a)provides,amongotherthings,that an agencymayadopta rule

6 withoutprior noticeandhearingoruponanyabbreviatednoticeandhearingthat it finds

7 practicableif theagencypreparesa“statementof its findingsthatits failure to actpromptly will

8 resultin seriousprejudiceto thepublic interestor theinterestofthepartiesconcernedandthe

9 spec~Jlcreasonsfor itsfindingsofprejudice.” (Emphasisadded.)

10 In its orderadoptingtheTemporaryRule,theCommissionstatesthat:

11 “Failureto immediatelyadoptatemporaryrule will resultin
seriousprejudiceto thepublic interest. SeeORS 183.335(5).

12 Without this temporaryrule, theutilities havenot beentoldwhat is
requiredin theOctober15, 2005,tax reportfiling. Thetemporary

13 rulemeetsthisneedby definingcertaintermsincludedin SB 408.”
OrderNo. 05-991 at 1.

14

15 Contraryto theCommission’sfinding, SB 408itselfdefineswhatis requiredfor the tax

16 report,thepurposeofwhich is to providetheinformationnecessaryto allow theCommissionto

17 determine“if the amountoftaxesassumedin ratesdifferedby atleast$100,000from theamount

18 oftaxespaidby thepublic utility to unitsof government.”Seeid. SB 408 providesthatthetax

19 reportshallcontaintheinformationrequiredby theCommission,including: (a) theamountof

20 taxesthatwaspaidby theutility in thethreeprecedingyears,orthatwaspaidby theaffiliated

21 groupandthat is properlyattributedto theregulatedoperationsoftheutility, determinedwithout

22 regardto thetax yearfor which thetaxeswerepaid; and(b) theamountof taxesauthorizedto be

23 collectedin ratesfor thethreeprecedingyears. SB 408 § 3(1)(a), (b). TheCommission’sOrder

24 adoptingtheTemporaryRulefails to makethespecificfindings requiredasto why this

25 informationprovidesinsufficientdirectionfor the2005 taxreport,particularlygiven the
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1 acknowledgementthat“[n]one ofthedecisionsmadein this temporaryrule shouldbe considered

2 asprecedentfor our findingsin thepermanentrulemaking.” OrderNo. 05-991 at 1.

3 Thefact thattheterm“properlyattributed”is not definedin SB 408 doesnotchangethis

4 analysis.Becausethedifferencebetweentaxes“collected” and“paid” that is requiredto trigger

5 an automaticadjustmentclauseis so small—$100,000plus orminus—thereis no questionthat

6 theutilities’ tax reportswill triggertheautomaticadjustmentclausehowevertheterm “properly

7 attributed”is interpreted.Andbecausethetriggeringoftheautomaticadjustmentclausefrom

8 the2005 tax reportis informationalonly, theCommissiondoesnotneedthespecificunregulated

9 affiliate lossinformationrequiredby subsection2(d)oftheTemporaryRule to inform rate

10 changedecisions.

11 Moreover,developmentsin connectionwith thepermanentrulemakingin DocketAR 499

12 alsohaveconfirmedthat subsection2(d)oftheTemporaryRule is bothprematureand

13 unnecessary.As observedabove,thosedevelopmentsincludetherecognitionthatasubstantial

14 legal questionexistsasto how theCommissionshould“apply the ‘properly attributed’standard

15 as it appearsin the individual sectionsofthebill.” SeeAU LoganMemorandumat 1 (Oct. 5,

16 2005). Thebriefingschedulein DocketAR 499 will allowpartiesandtheCommissionto

17 considerthelegal issuesinherentin theapplicationof the“properly attributed”standard,

18 including a numberofstateandfederalconstitutionalconcerns.For example,if appliedto

19 justify a ratechange,theTemporaryRuleraisesahostof seriousconstitutionalconcerns,

20 including theappropriationoffederaltax benefitsin violation oftheSupremacyClause,U.S.

21 Const.Art. VI, cl. 2, andtheTakingsClausesofthefederalConstitution,U.S. Const.Amend. V,

22 andtheOregonConstitution,Or. Const.Art. I, § 18; arbitraryallocationoftax benefitsamong

23 entitiesfiling consolidatedtaxreturnsin violation of thefederalEqualProtectionClause,U.S.

24 Const.Amend.XIV, andOregon’sUniformity ofTaxationClause,Or. Const.Art. I, § 32; and

25 impairmentofcontractualrights, in violation ofboth thefederalContractsClause,U.S. Const.
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1 Art. I, § 10, ci. 1, andtheOregonContractsClause,Or. Const.Art. I, § 21. To avoid the

2 constitutionalissuesimplicated,theCommissioncanandshouldwait until it decidesthe

3 meaningof“properlyattributed”in DocketAR 499beforerequiringutilities to discloseaffiliate

4 lossinformationasapartof thetax report.

5 Becausethereis no prejudiceto thepublic interestseriousenoughto justify adoptionofa

6 temporaryrule in this context,OAR 860-022-0039 violatestherequirementsofORS

7 183.335(5)(a).’ SeeWaterwatchofOregon,Inc. v. OregonWaterResourceCorn ‘n, 97 Or

8 App 1, 5, 774 P2d 1118(1989)(invalidatingtemporaryruleadoptedwithout sufficient findings

9 ofprejudiceandasufficient statementofneed);MetropolitanHospitals,Inc. v. StateHealth

10 PlanningandDevelopmentAgency,52 Or App 621, 628 P2d783 (1981)(invalidatingtemporary

11 rule becauseit did notmeet“seriousprejudice”standard).

12 2. The Temporary Rule Is Invalid BecauseIt Is Neither Within the Legislative
Delegationof Authority nor ReasonablyCalculated to Accomplish the

13 Legislative Purpose.

14 Rulesadoptedby administrativeagencies,includingtheCommission,mustbewithin the

15 legislativedelegationof authorityandreasonablycalculatedto accomplishthe legislative

16 purpose.SeePac~fIcNorthwestBell TelephoneCo. v. Davis,43 Or App 999, 1005,608 P2d

17 547 (1979)(citing Crousev. Workmen’sComp.Bd., 26 Or App 849, 852, 554 P2d568 (1976)).

18 Furthermore,expansivestatutessettingout theCommission’sgeneralrulemakingauthoritydo

19 not compeltheconclusionthataparticularstatutedelegatesto theCommissionparticularly

20 expansiveauthorityunderthatstatute. Id. at 1006. Here,thereis no basisin thestatuteor its

21 ________________________

22 1 TheTemporaryRulealso extendedthetimeiinesfor theCommission’sdetermination
regardingthetriggeringoftheautomaticadjustmentclauseand for theutility’s compliance

23 filing. Becausethetriggeringoftheautomaticadjustmentclausebasedon the2005 tax reportiswithout consequencefrom a rateperspective,it is notclearthat theseextensionsoftime are

24 necessaryto avoidseriousprejudiceto thepublic. To theextentthattheCommissionbelieves
thatthey are,however,theCommissioncouldpromulgateaTemporaryRuleprovidingonly for

25 thesetime extensions,accompaniedby appropriatefindings.
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1 legislativehistorythatwouldpermit theCommissionby rule to requireautility to submittax

2 informationon an affiliate-by-affiliatebasis. Thedisputedportionsof theTemporaryRuledo

3 not fall “within aclearlydefinedstatutorygrantof authority,”asrequiredby the law:

4 “In theabsenceof astatutewhich grantsapresumptionofvalidity
to administrativeregulations,anadministrativeagencymust,when

5 its rule-makingpoweris challenged,showthatits regulationfalls
within aclearlydefinedstatutorygrantof authority. Safeway

6 Storesv. StateBd. ofAgriculture,198 Or. 43, 71, 255P.2d564
(1953);andsee,for caseselsewhere,1 Cooper,State

7 AdministrativeLaw, supraat 252. Thereasonbehindthis rule is
that thepeople,by adoptingthestateconstitution,conferredupon

8 theLegislativeAssemblythepowerto legislate.Thereforethis
poweris not by implicationto be delegatedto nonelectiveofficers.

9 Thetendencyofadministratorsto expandthescopeoftheir
operationsis perhapsasnaturalas nature’swell-knownabhorrence

10 ofavacuum.But no matterhowhighlymotivatedit maybe, the
tendencyto makelaw withoutacleardirectionto do so mustbe

11 curbedby theoverridingconstitutionalrequirementthat substantial
changesin the law bemadesolelyby theLegislativeAssembly,or

12 by thepeople. OregonConstitution,Art. IV, § 1.” Oregon
NewspaperPub. v. Peterson,244 Or 116, 123-24,415 P2d21

13 (1966)(footnotesomitted),quotedin Pac?JIcNorthwestBell, 43 Or

14 Appat 1006-07.
Theplain languageofSB408, which refersrepeatedlyto thetax liability oftheentire

15
“affiliated group”—notjust affiliateswith a positive tax liability—and which expresslyprohibits

16
theCommissionfrom making adjustments“for taxespaidthat areproperlyattributedto any

17
unregulatedaffiliate,” providesno grantof authorizationfor theCommissionto exercise

18
rulemakingpowerin themannerin which it hasdone. Accordingly,thereis no presumptionof

19
validity for theCommission’sdefinitionof“properly attributed”taxesin subsection2(d). To the

20
contrary,by allocatingto ratepayersthetaxbenefitsof lossesgeneratedby theindependent

21
economicactivitiesofunregulatedaffiliates, subsection2(d) is contraryto the languageof SB

22
408 quotedaboveandthelegislativeintent underlyingSB 408,2

23

24 _________________________

25 2 SeeSB 408 §~3(3), (4), (6), (7), (12).
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1 ThehistoryofSB 408 confirmsthatthe legislaturedid not intendthat utilities berequired

2 to reportto theCommissionthestand-alonetax informationof eachandeveryaffiliate within the

3 utilities’ affiliated groups. SeeWork Sessionon SB 408 beforetheSenateBusinessand

4 EconomicDevelopmentCommittee(May26, 2005)(colloquybetweenSen.Rick Metsgerand

5 PamelaLesh,Vice Presidentfor RegulatoryAffairs, PortlandGeneralElectric Company):

6 Chair [Metsger]: * * * [W]hen theyfile thereportwith the

7 commission,it will be thosetaxeswhich are
attributableonly to theoperationsofthatutility,

8 evenif you havemultipleotheraffiliates.
That’sgoing to haveto be figuredin thetax

9 reportthat in this casePacifiCorpwouldhaveto
file, is to thenbreakthat down.

10

11 Lesh: Mr. Chairman,if I could askaquestion.Would
thatwork for the lossesthenaswell if theother

12 corporationshadhadlossesandthoseareoffset,
would this tax report...

13
Chair: It hasnothingto do with othercorporations,it’s

14 only theutility itself. Nootheraffiliations are
affectedby this. It wouldbeyourresponsibility

15 to delineatetheutility in filing thereportwith

16 thePUC,whattheir actualcostswere,what
theirtaxesare. It hasnothingto do with any

17 otheraffiliatesyou have. And that would be
yourresponsibilityis to haveto extractthat cost

18 just like you did in yourscenarios,but to

19 actuallybeableto do that.
*****

20

21 Chair: Youcanconsolidateall you want,butyou’renot goingto be allowedto collectotherthanthe

22 taxesthat you oweon this particular,in thiscase,in theratesthat you arecollectingfor the

23 operationof actuallythat utility. Fileanywhereyou want.

24

25
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1 Otherportionsof the legislativehistory similarlymakeclearthatany rateadjustment

2 clausewill “not applyto theactivitiesofotherentitieshowevertheyarerelatedto theutility, but

3 only to theutility itself.” Work Sessionon SB 408 beforetheSenateBusinessandEconomic

4 DevelopmentCommittee(May31, 2005)(statementof DexterJohnson,LegislativeCounsel).

5 The legislativehistory alsodemonstratesthat SB 408 doesnot requirean automatic

6 adjustmentwheneveran affiliate suffersa loss,but insteadonly whena utility’s consolidated

7 grouppayslesstaxthantheutility collectsin rates. RepresentativeBrianBoquistexplainedthis

8 point whenhe carriedthebill on theHousefloor, seeHouseFloor Session(July 30, 2005)

9 (statementof Rep.Brian Boquist),andhis statementwasconsistentwith theanalysisby Deputy

10 AttorneyGeneralPeterShepherd,whichwasdistributedto eachmemberof theHouseduringthe

11 floor debate.SeeHouseFloorLetter(memorandumfrom Dep.Att’y Gen.PeterShepherdto

12 Rep. TomButler, July 30, 2005)(concludingthat rateswould staythesamewhenthe

13 consolidatedgrouppaysmoretax thantheutility’s standalonetax liability); seealso Work

14 Sessionon SB 408 beforetheHouseStateandFederalAffairs Committee(July26, 2005)

15 (statementof MichaelEarly,ExecutiveDirector,IndustrialCustomersofNorthwestUtilities):

16 So,for example,if oneof ourutilities wasownedby anout-of-
stateentity thatwasengagedin veryprofitableunregulated

17 businesses,theCommission,theOregonPublicUtilities
Commission,could includein rates,say$50million recovered

18 from Oregoncitizens,but theparentchoosesto file undera
consolidatedbasis,it’s veryprofitable. Let’s sayits incometax

19 liability is $500million, it’s tentimes theamountthatis recovered
from utility customersandrates. * * * [O]ur bill gets to theheart

20 ofthequestion. * * * [W]hatwe’re truing-upis, we’re sayingis
we want to matchthe dollarscollectedfrom ratepayerswith the

21 tax dollars [paid] by theutility andattributableto regulated
operations.So, theCommissionlooksat the$500million andasks

22 itselfwhatportionofthat $500million wasattributableto
regulatedoperationsin Oregonandthatanswer’sgoing to be, it’s

23 goingto be $50million. So, thenit says,well, it did collect and
did payto taxing authoritiestheamountoftaxescollected. So, in

24 thatcase,theadjustmentis, therewould be no adjustment,because
in factwhatwasexpectedto happen,did happen. It collected$50

25 million andit paid $50million.”

26

Page 10 - PETITIONOFPACIFICORPTO REPEALORAMEND TEMPORARY RULE
OAR 860-022-0039

STOEL RIVES LU’
ATTORNEYS

900 SWFIFTH AVENUE, SUITE2600 PORTLAND, OREGON 97204-1268
Portlnd3-1529431.40020011-00168 Telephone(503)224-3380



1 TheStaffrecommendationdescribingtherationalefor subsection2(d) reliedon “the

2 approachthePennsylvaniaPUC usesfor allocatingtax benefits.” SeeIn reAdoptionof

3 TemporaryRules,AR 498, StaffReportat 3 (Sept.7, 2005). Thereis no legislativehistory

4 indicatingthatOregonmodeledSB408 afterPennsylvania’slaw; indeed,thePennsylvania

5 approachwascitedonly twice in theentireSB 171/SB408 legislativerecord,andthenonly asa

6 referenceto oneof severalstatesthat do not follow a stand-alonetax approach.SeePublic

7 Hearingon SB 171 beforetheSenateRevenueCommittee(Apr. 14, 2005)(statementby Chair

8 Sen. RyanDeckert: “Well, other statesdo, I mean,we’veheardalot aboutPennsylvania,who

9 doesatrue-up. We canget that, I mean,thereareotherstates. I wantto say41 stateshavethe

10 consolidatedform on theirregulatedutilities.”); SenateFloor Debateon SB 408 (June8, 2005)

11 (statementby Sen.Metsger: “A coupleof issueswerebroughtaboutotherstates,andI wanted

12 to talk a little bit aboutthat. Thereareotherstatesthattakeinto accountthetaxes. Connecticut,

13 this is from thePublicUtility Commissionin theirwhite paperandtheirinvestigation. Thestudy

14 thatwasdone. Connecticut,Florida, Indiana,Pennsylvania,Tennessee,Virginia and West

15 Virginia, reportthattheydo considerthesavingsfrom theconsolidatedreturnsandrecognize

16 thosefor theratemakingpurposes.Additionally, thePennsylvaniaPUC, consistentwith the

17 statesupremecourtdecisions,appliesthis sameactualtaxespaidstandardby includingautility

18 shareof federaltaxesbenefitswhentheydo set therates. Now, in Oregon,whydo wehavea

19 situationin Oregonthat’sa little moredifficult? Well, oneof themajorreasonsis we’re an

20 incometax state.”).

21 ThefactthatPennsylvaniawasnot the legislature’smodel for SB 408 is also

22 demonstratedby themanydifferencesbetweenthetwo states’approaches.Unlike SB 408,

23 Pennsylvania’srule (a) is notbasedon statutoryprescriptions;(b)doesnot applyto stand-alone

24 utilities; (c) doesnotuseanautomaticadjustmentclause;(d)doesnot applyacashtaxes

25
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1 approach;and(e) doesnot includestatutoryoffsetsfor deferredtaxes,investmenttax credits,and

2 charitabledeductions.

3 Theplain languageof SB 408 is consistentwith theapproachfavorablypassedon by the

4 SupremeCourtin FederalPower Commissionv. UnitedGasPipeline,386 US 237, 87 S Ct

5 1003, 18 L Ed 2d 18 (1967). There,affiliate losseswereappliedto reduceutility stand-alonetax

6 expenseonly if suchlosseswerenot fully offsetby affiliate gains. Seeid.; Cities ServiceGas

7 Co., 30 FPC158, 49 PUR3d229 (1963). Underthis approach,asapparentlyintendedby

8 SB 408, affiliate lossesaretakenintoaccountonly if theconsolidatedtax liability is lessthanthe

9 utility’s stand-alonetax liability, implicatingtheso-called“Enronproblem.” This is not the

10 approachusedin Pennsylvania.SeeBaraschv. Public Utility Corn‘n., 548A2d 1310(Pa

11 Commw 1988). Accordingly,themodeladoptedby Pennsylvaniashouldnotbe recognizedas

12 supportingthemethodologyof subsection2(d).

13 B. Even if theCommission DoesNot Repealthe Temporary Rule, the Temporary Rule
Should Be Amended.

14

15 If theCommissiondeclinesto repealtheTemporaryRulein its entirety,theTemporary

16 Ruleshouldbe amendedto deletesubsection2(d) in its entirety asfollows:3

17 860-022-0039AnnualTax ReportsandAutomaticAdjustment

18 ClausesRelatingto PublicUtility Taxes
*****

19

20 (2) As usedin this rule:
*****

21
[(d) “Properlyattributed”meanstheproductdeterminedby

22 multiplying thefollowing two values:
23

24 ~ThelanguagethatPetitionerproposesbe deletedfrom theTemporaryRule is markedin

25 brackets.
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(A) Thetotal amountof taxespaidby thepublicutility or affiliated
1 groupto unitsof government;and

2 (B) Theratioof thetax liability of Oregonregulatedoperationsof
thepublic utility to thetotal tax liability from all affiliatesofthe

3 public utility ortheaffiliated groupwith apositivetax liability.]

4
In thealternative,PacifiCorpproposesthat thedefinition of“properlyattributed”in

5
subsection2(d)oftheTemporaryRulebe modifiedasfollows:4

6
860-022-0039AnnualTaxReportsandAutomaticAdjustment

7 ClausesRelatingto PublicUtility Taxes

8 *****

9 (2)As usedin this rule:

10

11 (d) “Properlyattributed”meanstheutility’s standalonetax
liability. [theproductdeterminedby multiplying thefollowing

12 two values:

13 (A) Thetotal amountoftaxespaidby thepublicutility oraffiliated

14 groupto unitsofgovernment;and
(B) Theratioofthetaxliability of Oregonregulatedoperationsof

15 thepublic utility to thetotal tax liability from all affiliatesof the

16 public utility ortheaffiliated groupwith apositivetax liability.]

17 In summary,therearesubstantiallegal questionsto beresolvedrelatingto subsection

18 2(d)aspromulgated.Moreover,thereis no justification,purposeor reasonfor the inclusionof

19 thecurrentdefinition of “properlyattributed”in theTemporaryRuleunderthetext or legislative

20 historyof SB 408. As aresult,the inclusionof this definition in theTemporaryRuleprior to the

21 scheduleddeterminationof thevariousissuesraisedis unnecessaryand,in fact,prejudicialto the

22 impactedutilities.

23

24 ~Thelanguagethat Petitionerproposesbe deletedfrom the TemporaryRule is markedin

25 bracketsandthelanguagethatPetitionerproposesto insertis in bold.

26

Page 13 - PETITIONOFPACIFICORPTO REPEALORAMEND TEMPORARYRULE
OAR 860-022-0039 STOEL RIVES

ATTORNEYS
900 SWFIFTH AVENUE, SUITE 2600 PORTLAND, OREGON97204-1268

Portlnd3-1529431.40020011-00168 Telephone(503) 224-3380



C. Requestfor Extensionof Time to Comply with Disputed Portion of Temporary

1 Rule,,

2 For all oftheforegoingreasons,PacifiCorprequestsan extensionof time under

3 OAR 860-014-0093to complywith thedisputedaspectoftheTemporaryRuleuntil afterthe

4 DepartmentofJusticehasissuedits Legal Opinionon thekey legal issuesin DocketAR 499.

5 IV. ADDITIONAL REQUIREMENTS OF OAR 137-001-0070

6 Pursuantto OAR 137-001-0070,PacifiCorpalleges:

7 1. Options for Achieving the Existing Rule’s SubstantiveGoalsWhile Reducing

8 NegativeEconomic Impact on Businesses.Theoptionsproposedby PacifiCorpto repealor

9 amendtheTemporaryRulewould reducethenegativeimpacton businessesby either

10 eliminatingthe TemporaryRulein its entiretyorconformingtheTemporaryRule in themanner

11 indicatedto therequirementsof SB 408. Eitheroftheseproposalspreservesthemeaningof

12 SB 408 anddoesnot interferewith implementationoftheAct. In addition,theTemporaryRule

13 could resultin thedisclosureof highly sensitivebusinessinformationthat is protectedfrom

14 disclosureby federallaw. SeeIRC § 6103(a)(noofficer or employeeof anystatemaydisclose

15 any tax returnorreturninformationprovidedto theIRS). This risk is not justifiedby any

16 benefitsfrom retentionof theTemporaryRule,

17 2. Continued Needfor Existing Rule. PacifiCorpdoesnotbelievethat a

18 TemporaryRule is neededto meettheOctober15,2005tax reportfiling deadline.However,if

19 theCommissiondeterminesthat atemporaryrule is requiredsuchrule shouldbe limited to

20 providingguidanceon theinformationrequiredfor utilities to file therequiredOctober15, 2005

21 report. TheTemporaryRuledoesnotneedto extendbeyondsuchlimited purposeby resolving,

22 on a “non-precedential”basis,significantissuesthat aremoreproperlyaddressedthroughthe

23 permanentrulemakingprocessin DocketAR 499. Specifically,theneedfor defining“properly

24 attributed”in theTemporaryRulehasnotbeenestablishedby theCommissionandasaresult,

25 theCommissionshouldnot insertsucha definitionin aTemporaryRule.
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1 3. Complexity of Existing Rule. As notedabove,theTemporaryRuleraisesa

2 numberofcomplexissuesthathavenotbeenfully analyzedby Staffor theCommission.In

3 addition,for theCommissionto understandthetax liabilities ofPacifiCorp’saffiliates,it may

4 needto audit thoseaffiliates. This stepwill notbeneededif theTemporaryRule is repealedor

5 modifiedasproposed.

6 4. Overlap with Federal or Local Regulations. SB 408 andtheTemporaryRule

7 purportingto implementcertainprovisionsofSB 408 interferewith federalincometax

8 regulationofconsolidatedtax returns. Thefull extentofthis interferenceis not clear atthis time.

9 However,thisproblemis exacerbatedby theCommission’sallocationofincometaxesbasedon

10 positive liabilities assetforth in subsection2(d). Thus, theTemporaryRulecreatespotential

11 overlapwith federallaw andshouldbe repealedormodifiedasproposed.

12 5. Changesin Technology,EconomicConditions or Other Factors. Therehave

13 beenno changesin thesefactors.

14 WHEREFORE,PacifiCorprespectfullypetitionstheCommissionto repealTemporary

15 RuleOAR 860-022-0039or, in thealternative,to amendtheTemporaryRuleby deletingand/or

16 amendingcertainprovisionsoftheTemporaryRule. Further,PacifiCorprequeststhe

17 Commissionto delayany implementationofsubsection2(d) until aftertheDepartmentof Justice

18 issuesits Legal Opinion on key legalissuesin DocketAR 499.

19 DATED: October14, 2005.

20

21
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23
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