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BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

IC 12 

In the Matter of  
 
QWEST CORPORATION, 

 
Complainant 

v.  
 
LEVEL 3 COMMUNICATIONS, LLC,  
 

Defendant 
 
Complaint for Enforcement of Interconnection 
Agreement  
 

 
 
 
LEVEL 3 COMMUNICATIONS, LLC 
ANSWER AND COUNTERCLAIMS 

INTRODUCTION 

Level 3 Communications, LLC (“Level 3”), through its undersigned counsel and pursuant 

to OAR 860-016-0050, hereby submits this Answer and Counterclaims to the Complaint filed by 

Qwest Corporation (“Qwest”) in the above-captioned proceeding on June 6, 2005.1  Qwest’s 

Complaint and Level 3’s Answer and Counterclaims, taken together, set forth a dispute over the 

intercarrier compensation regime for ISP-bound traffic and the application in Oregon of a recent 

decision by the Federal Communications Commission (“FCC”), the Core Forbearance Order,2 

which substantially modified this regime. 

Level 3 denies the claims contained in Qwest’s complaint.  Qwest’s Complaint is based 

upon an erroneous interpretation of the Interconnection Agreement and federal and state law.  

Level 3 therefore prays for judgment in its favor on all counts of the complaint. 

                                                 
1 Qwest and Level 3 are collectively referred to herein as the “Parties.” 
2 Petition of Core Communications, Inc., for Forbearance Under 47 U.S.C. § 160(c) from Application of the ISP 
Remand Order, Order, FCC 04-241, WC Docket No. 03-171 (rel. Oct. 18, 2004) (“Core Forbearance Order”).   
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Level 3 seeks immediate enforcement of its Interconnection Agreement with Qwest, as 

amended (“Interconnection Agreement”), and its right to receive compensation at the rate of 

$0.0007 per minute of use for expenses incurred by Level 3 to handle traffic originated by 

Qwest’s customers and terminated by Level 3 to its ISP customers.  Until October 2004, the 

FCC’s intercarrier compensation regime allowed Qwest to send ISP-bound traffic to Level 3 for 

free.  This situation arose because, under the FCC’s ISP Remand Order, the FCC established 

preemptive federal rules for compensation for ISP-bound traffic, and those rules provided that 

incumbents such as Qwest were not required to compensate competitors such as Level 3 for ISP-

bound traffic where the competitor had not been receiving ISP-bound traffic as of April 21, 

2001. 3  This exclusion to the intercarrier compensation requirements is commonly referred to as 

the ISP Remand Order “New Market Exclusion.”  In its October 2004 Core Forbearance Order, 

however, the FCC eliminated the New Market Exclusion. 

Following that express modification of governing federal law, Level 3 began to invoice 

Qwest for intercarrier compensation for ISP-bound traffic in Oregon.  Qwest, however, has taken 

the position that it will not pay for calls originated by Qwest’s customers and terminated to 

Level 3’s ISP customers.  Moreover, on January 27, 2005, Qwest also demanded that Level 3 

cease using the Local Interconnection Service trunk facilities that connected the Parties’ network 

to exchange certain forms of ISP-bound traffic.  Steve Hansen, Vice President of Carrier 

Relations for Qwest, stated that if Level 3 did not capitulate to Qwest’s demands, Qwest would 

take “any other appropriate actions that Qwest may deem necessary to cease the exchange of 

VNXX [ISP-bound] traffic with Level 3 . . . .”  Even while enjoying the free use of Level 3’s 

network, Qwest has repeatedly refused to amend the current Interconnection Agreement to 

reflect the Core Forbearance Order unless Level 3 grants Qwest free use of Level 3’s network 

                                                 
3 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier 
Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001), 
remanded, WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002), cert. den. 538 U.S. 1012 (2003) (“ISP Remand 
Order”). 
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for certain types of ISP-bound calls – a special benefit to which Qwest is not entitled under any 

law – and threatens to block the exchange of traffic with Level 3 unless Level 3 concedes to 

Qwest’s interpretation of the Core Forbearance Order.  Specifically, Qwest will agree to a Core 

Forbearance Order amendment only if Level 3 will waive its right to ISP-bound compensation 

in those circumstances where Level 3’s ISP customers are not physically located within the local 

calling area of the originating callers. 

 The Parties’ Interconnection Agreement states that their intercarrier arrangements for 

ISP-bound traffic will be governed by the applicable federal regime.  Neither the ISP Remand 

Order nor the Core Forbearance Order permits Qwest to send ISP-bound traffic to Level 3 for 

free on the basis of the location, within a LATA, of the ISP’s equipment; and neither justifies 

Qwest’s threats to discontinue the exchange of ISP-bound traffic.  As a result, Qwest has 

breached the Parties’ Interconnection Agreement.  The Interconnection Agreement requires 

Qwest to immediately implement changes to the FCC’s compensation regimes for ISP-bound 

traffic.  Moreover, in direct violation of the Interconnection Agreement, Qwest refuses to 

negotiation in good faith to amend the Agreement to reflect the FCC’s Core Forbearance Order.   

Neither does Oregon law support Qwest’s position.  Contrary to Qwest’s claims, this 

Commission has not found that Level 3’s architecture or services violate the standard conditions 

in its Certificate of Authority.4  Moreover, the appropriate reciprocal compensation for this 

traffic is a question of federal law and any contrary state law is preempted. 

As set forth in the remainder of this Answer and Counterclaim, Level 3 respectfully asks 

the Commission to: (1) enforce the change of law provisions of the Parties’ Interconnection 

Agreement by requiring Qwest to execute an amendment reflecting the terms of the FCC’s Core  

/ / /  

/ / / 

/ / / 

                                                 
4 See Docket No. UM 1058, Order No. 04-704 (December 8, 2004). 
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Forbearance Order;5 and (2) order Qwest to pay compensation for Qwest-originated ISP-bound 

traffic, as required by the terms of that Order. 

ANSWER 

Unless specifically admitted, Level 3 denies each and every allegation in Qwest 

Complaint.  Level 3 denies, admits, and alleges as follows: 

1–9. Paragraphs 1 through 9 of Qwest’s Complaint contain arguments regarding the 

facts and the law.  Such arguments are inappropriate in a Complaint.  Accordingly, Level 3 

believes no response is necessary.  However, to preserve all rights, Level 3 denies the allegations 

in Paragraphs 1 through 9. 

10. Level 3 admits the allegations in paragraph 10.   

11. Level 3 admits that the Parties entered into an Interconnection Agreement and that 

the Agreement was reviewed and approved by the Commission in the manner described in 

paragraph 15.  However, Level 3 denies that Qwest provided true and correct copies of the 

relevant portions of the Agreement.  Among other omissions, Qwest specifically omitted Section 

7 of the Interconnection Agreement which provides for the Parties’ agreed-upon treatment of 

local interconnection trunking and compensation for ISP-bound traffic—both at issue in this 

proceeding.6 

12. Level 3 admits that state commissions have the authority to interpret and enforce 

interconnection agreements within the bounds of federal and state law and regulations.  To the 

extent paragraph 12 states an interpretation or conclusion of law, no response is required. 

13. Level 3 admits that the Commission has jurisdiction to interpret the terms of the 

Interconnection Agreement within the bounds of federal and state law and regulations. 

14. Level 3 admits the allegations in paragraph 14. 

                                                 
5 See Core Forbearance Order, supra n.2.   
6 A true and correct copy of Section 7 of the Interconnection Agreement is attached as Exhibit A. 
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15. Level 3 admits the allegations in paragraph 15 and further states that Level 3 

provides competitive local exchange telecommunications services in Oregon pursuant to this 

Commission’s authorization in Docket CP 1035, Order No. 02-371.  Correspondence regarding 

the Complaint and this Answer and Counterclaim should be sent to Level 3 at the following 

addresses: 

Rick Thayer, Director Interconnection Law & Policy 
Victoria Mandell, Regulatory Counsel 
Gregg Strumberger, Regulatory Counsel 
Level 3 Communications, LLC 
1025 Eldorado Boulevard 
Broomfield, CO  80021 
Email:  gregg.strumberger@Level3.com 
 
and 
 
Lisa Rackner 
Sarah Wallace 
Ater Wynne, LLP 
222 SW Columbia 
Suite 1800 
Portland, OR 97201 
E-mail: lfr@aterwynne.com 
E-mail: sek@aterwynne.com 
Telephone: (503) 226-1191 
Facsimile: (503) 226-0079 

16. Level 3 admits the allegations in paragraph 16. 

17. Level 3 admits that Qwest sent a letter to Level 3 on January 27, 2005.  Level 3 

further admits that the Parties have held conferences, up to the Vice President level, and have 

been unable to resolve this dispute.  Level 3 denies the remainder of the allegations in 

paragraph 17. 

18. Level 3 admits the allegations in paragraph 18. 

19. Paragraph 19 states conclusions of law to which no response is required.  To the 

extent that paragraph 19 contains factual allegations, Level 3 denies such allegations. 
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20. Paragraph 20 states conclusions of law to which no response is required.  To the 

extent that paragraph 20 contains factual allegations, Level 3 denies such allegations. 

21. Paragraph 21 states conclusions of law to which no response is required.  To the 

extent that paragraph 21 contains factual allegations, Level 3 denies such allegations. 

22. Level 3 denies the allegations in paragraph 22. 

23. Paragraph 23 states conclusions of law to which no response is required.  To the 

extent that paragraph 23 contains factual allegations, Level 3 denies such allegations. 

24. Paragraph 24 states conclusions of law to which no response is required. 

25. Paragraph 25 states conclusions of law to which no response is required. 

26. Level 3 admits that it submitted a petition for forbearance to the FCC, but denies 

that Qwest’s description of that petition is correct.  Level 3 further admits that the FCC issued its 

Notice of Further Proposed Rulemaking in its Intercarrier Compensation docket while Level 3’s 

petition was pending, and that Level 3 later withdrew the petition.  The remaining portions of 

paragraph 26 are conclusions of law to which no response is required. 

27. Paragraph 27 states conclusions of law to which no response is required. 

28. Paragraph 28 states conclusions of law to which no response is required. 

29. Paragraph 29 states conclusions of law to which no response is required. 

30. Paragraph 30 states conclusions of law to which no response is required. 

31. Paragraph 31 states conclusions of law to which no response is required. 

32. Paragraph 32 states conclusions of law to which no response is required.  

33. Level 3 denies that paragraph 33 is an accurate statement of the Commission’s 

decision in Docket UM 1058.  Level 3 further responds that the Commission’s decision in Order 

No. 04-504 was simply an order closing the docket, and the Commission specifically stated in a 

subsequent order that it did not make any “findings of fact nor conclusions of law with respect to 

the matters encompassed in the investigation” in that Order.7 

                                                 
7 OPUC Docket No. UM 1058, Order No. 04-704 at 3 (December 8, 2004). 
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34. Level 3 admits that paragraph 34 accurately quotes Order No. 04-504, ORS 

759.005(2)(c), and OAR 860-032-0001.  However, Level 3 denies that paragraph 34 is an 

accurate statement of the Commission’s decision in Docket UM 1058. 

35. Paragraph 35 states conclusions of law to which no response is required. 

36. Paragraph 36 states conclusions of law to which no response is required. 

37. Paragraph 37 states conclusions of law to which no response is required. 

38. Paragraph 38 states conclusions of law to which no response is required. 

39. Paragraph 39 states conclusions of law to which no response is required. 

40. Paragraph 40 states conclusions of law to which no response is required. 

41. Level 3 admits that it has argued in other jurisdictions that the Parties have agreed 

to exchange VNXX traffic over LIS trunks.  Level 3 denies the remaining allegations in 

paragraph 41. 

42. Level 3 admits the allegations in Paragraph 42. 

43. Paragraph 43 states conclusions of law to which no response is required.  To the 

extent that paragraph 43 contains factual allegations, Level 3 denies such allegations. 

44. Paragraph 44 states conclusions of law to which no response is required. 

45. Paragraph 45 states conclusions of law to which no response is required. 

46. Paragraph 46 states conclusions of law to which no response is required.  To the 

extent that paragraph 46 contains factual allegations, Level 3 denies such allegations. 

47. Paragraph 47 states conclusions of law to which no response is required. 

48. Paragraph 48 states conclusions of law to which no response is required. 

49. Paragraph 49 states conclusions of law to which no response is required.  To the 

extent that paragraph 49 contains factual allegations, Level 3 denies such allegations. 

50. Level 3 denies that Qwest has accurately set forth the applicable federal law 

regarding calls made to the Internet. 



 

PAGE 8 – LEVEL 3 ANSWER AND COUNTERCLAIMS 
(IC 12) 
 
285778_6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ATER WYNNE  LLP 
222 SW COLUMBIA, SUITE 1800 

PORTLAND, OR  97201-6618 
(503) 226-1191

51. Paragraph 51 states conclusions of law to which no response is required.  To the 

extent that paragraph 51 contains factual allegations, Level 3 denies such allegations. 

52. Level 3 denies that Qwest has accurately set forth the applicable state law 

regarding calls made to the Internet and calls using VNXX traffic. 

53. Paragraph 53 states conclusions of law to which no response is required.  To the 

extent that paragraph 53 contains factual allegations, Level 3 denies such allegations. 

54. Level 3 admits that it has sent or will bill Qwest based on the FCC’s Core 

Forbearance Order.  Level 3 denies the dates, amount in dispute, and all other allegations in 

paragraph 54. 

55. Level 3 admits that the Parties have not reached agreement on an amendment to 

the Interconnection Agreement, but denies that Qwest has proposed an amendment that complies 

with the Core Forebearance Order. 

56. Level 3 admits that paragraph 56 accurately quotes Section 2.2 of the 

Interconnection Agreement, but denies the remaining allegations in paragraph 56. 

57. Paragraph 57 states conclusions of law to which no response is required. 

58. Level 3 admits that it provides its ISP customers with telephone numbers 

associated with the local calling areas they wish to serve.  Level 3 denies the remainder of the 

allegations in paragraph 58. 

59. Level 3 admits that paragraph 59 accurately quotes the Interconnection 

Agreement, but denies the remaining allegations in paragraph 59. 

60. Level 3 admits that paragraph 60 accurately reflects Section 1.1 of Attachment 1 

of the SPOP Amendment.8 

61. Level 3 admits the allegations in paragraph 61. 

62. Level 3 denies the allegations in paragraph 62. 

63. Level 3 denies the allegations in paragraph 63. 

                                                 
8 Qwest incorrectly refers to Attachment 1 as Attachment A.  See Qwest Complaint, Exhibit D. 



 

PAGE 9 – LEVEL 3 ANSWER AND COUNTERCLAIMS 
(IC 12) 
 
285778_6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ATER WYNNE  LLP 
222 SW COLUMBIA, SUITE 1800 

PORTLAND, OR  97201-6618 
(503) 226-1191

64. Paragraph 64 sets forth Qwest’s requested relief to which no response is required. 

65. Paragraph 65 sets forth Qwest’s request for a hearing to which no response is 

required. 

COUNTERCLAIMS 

GOOD FAITH ATTEMPT TO RESOLVE 
PURSUANT TO OAR 860-016-0050(3)(a) 

 

66. Pursuant to OAR 860-016-0050(3)(a), Level 3 has attempted to resolve these 

disputes with Qwest in good faith.  The Parties have been unable to resolve their disputes. 

67. Specifically, Level 3 sought to negotiate an amendment to the Parties’ 

Interconnection Agreement to reflect the FCC’s decision in the Core Forbearance Order.  See 

December 13, 2004 letter from Roger Ducloo, Director of Interconnection Services to Qwest.  A 

true and correct copy of this letter is attached as Exhibit B. 

68. On January 27, 2005, Steve Hansen, Vice President of Carrier Relations for 

Qwest, sent a letter to Level 3 initiating the dispute resolution process outline in the 

Interconnection Agreement to address issues with the exchange of VNXX traffic.  See January 

27, 2005 letter from Steve Hansen to Level 3.  A true and correct copy of this letter is attached as 

Exhibit C.  

69. On March 31, 2005, Level 3 delivered to Qwest an amendment to the Parties’ 

Agreement that would implement the Core Forbearance Order.  See March 31, 2005 letter from 

Andrea Gavalas, Vice President of Interconnection Services, to Dan Hult of Qwest.  A true and 

correct copy of this letter is attached as Exhibit D. 

70. Throughout the periods referenced, the Parties continued negotiations toward a 

new interconnection agreement.  These negotiations included discussions related to updating 

existing and successor agreements to reflect recent changes in law, including the Core 

Forbearance Order.   
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COUNTERCLAIMS 

STATEMENT OF FACTS  

71. On or about November 16, 2001, the Commission approved the Parties’ current 

Interconnection Agreement after arbitration in Docket No. ARB 332. 

72. The Interconnection Agreement provides that Qwest and Level 3 shall 

interconnect for purposes of exchanging ISP-bound traffic: 

7.3.4.3 The Parties agree to exchange all EAS/Local (5251 (b)(5)) and 
ISP-bound traffic (as that term is used in the FCC ISP Order) at 
the FCC ordered rate, pursuant tothe FCC ISP Order.  The FCC 
ordered rate for ISP-bound traffic will apply to EAS/Local and 
ISP-bound traffic in lieu of End Office call termination and 
Tandem Switched Transport.  See Section 7.3.6 of this 
Agreement for FCC-ordered rates.9 

7.3.6.1 The parties shall exchange ISP-bound traffic pursuant to the 
compensation mechanism set forth in the FCC ISP Order.10 

73. The Interconnection Agreement provides the below rate schedule that is reflected 

in the ISP Remand Order: 

7.3.6.2.3. Rate Caps - Intercarrier compensation for ISP-bound traffic exchanged 
between Qwest and Level 3 will be billed as follows: 

7.3.6.2.3.1 $0.0015 per MOU for six (6) months from June 14, 2001 
through December 13, 2001.   

7.3.6.2.3.2 $0.001 per MOU for eighteen (18) months from December 
14, 2001 through June 13, 2003. 

7.3.6.2.3.3 $0.0007 per MOU from June 14, 2003 until thirty six (36) 
months after the effective date of the FCC ISP Order or 
until further FCC action on intercarrier compensation, 
whichever is later.11   

                                                 
9 Exhibit A at 15. 
10 Id. 
11 Id. at 16.  
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The Interconnection Agreement specifically provides that the rate of $0.0007 per minute of use 

shall apply for the period from “June 14, 2003 until thirty six (36) months after the effective date 

of the FCC ISP Order or until further FCC action on intercarrier compensation, whichever is 

later.”12   

74. The Interconnection Agreement also includes a provision that it will be modified 

to reflect changes in law, including any change in law relating to the ISP Remand Order.  

Section 2.2 of the Interconnection Agreement provides: 

The provisions in this Agreement and this Amendment are based, 
in large part, on the existing state of the law, rules, regulations and 
interpretations thereof, as of the date hereof (the Existing Rules).  
To the extent that the Existing Rules are changed, vacated, 
dismissed, stayed or modified, then the Agreement and all 
Amendments and all contracts adopting all or part of the 
Agreement shall be amended to reflect such modification or 
change of the Existing Rules.  Where the Parties fail to agree upon 
such an amendment within sixty (60) days from the effective date 
of the modification or change of the Existing Rules, it shall be 
resolved in accordance with the Dispute Resolution provision of 
the Agreement.13 

75. The FCC in the ISP Remand Order established a compensation mechanism for the 

transport and termination of ISP-bound traffic.  Based upon ILEC representations prior to 2001 

that growth in dial-up ISP traffic was expected to be enormous, however, the FCC limited 

carriers from receiving compensation for terminating calls to ISPs. 

76. Three key elements of the FCC’s compensation mechanism are applicable to the 

present dispute: 

(a) Rate – The terminating compensation rate began at $0.0015 
per minute, and declined over time to $0.001 per minute, and then 
declined to its current level of $0.0007 per minute.  Note, however, 
that what is in dispute between Level 3 and Qwest in this docket is 
not the per-minute rate to apply to ISP-bound traffic; it is the issue 
of whether Qwest may properly exclude some or all ISP-bound 

                                                 
12 Interconnection Agreement at § 7.3.6.2.3.3 (Exhibit A at 16). 
13 Qwest Complaint, Exhibit A at 6. 
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minutes from compensation at all. 

(b) “Growth Caps” – Prior to the Core Forbearance Order, the 
amount of ISP-bound traffic that was compensable under the 
interim regime was subject to limits on growth.  For the year 2001, 
a LEC originating ISP-bound traffic owed the LEC terminating 
that traffic intercarrier compensation for a maximum of four times 
the number of minutes terminated by that LEC in the first quarter 
of 2001, plus a ten percent growth factor.  For the year 2002, a 
LEC was entitled to compensation on the number of minutes 
permitted for 2001, plus a ten percent growth factor.  For the year 
2003, a LEC was entitled to compensation on the number of 
minutes permitted for 2002.  Traffic that exceeded the growth caps 
was not eligible for intercarrier compensation.  Therefore, traffic in 
excess of the calculated limits was subject to a terminating 
compensation rate of zero.  The growth caps were eliminated by 
the Core Forbearance Order. 

(c) “New Markets Rule” – Prior to the Core Forbearance 
Order, to be eligible for compensation for the termination of ISP-
bound traffic, the LEC seeking compensation had to have 
exchanged ISP-bound traffic under an interconnection agreement 
with the LEC from whom it was seeking compensation prior to the 
adoption of the ISP Remand Order on April 18, 2001.  This 
restriction was considered a “new market rule” because it 
effectively established an intercarrier compensation rate of zero in 
markets where the LEC began service after April 18, 2001.14  The 
new markets rule was eliminated by the Core Forbearance Order. 

77. The FCC’s Core Forbearance Order lifted the “Growth Caps” and “New Markets 

Rule” as of October 8, 2004.15   

78. With regard to both restrictions, the FCC determined that the public interest was 

no longer served by limiting compensation paid for terminating such traffic.16  For example, the 

FCC determined that the new market restrictions created different rates for similar or identical 

functions.  This is because two carriers serving ISPs in the same market would be subject to 

                                                 
14 See ISP Remand Order at ¶ 81 (new market restrictions apply as of the adoption date of the order, i.e., after the 
date of public within the Federal Register.) 
15 See Core Forbearance Order at ¶¶ 21-22. 
16 See id. at ¶ 21 
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different compensation rates based solely upon when they entered the market.  The FCC further 

determined that public policy favoring a unified intercarrier compensation regime applicable to 

all traffic outweighed concerns about compensation paid to carriers serving ISPs.17  Finally, 

because the FCC’s rationale for forbearing from enforcement of the growth caps and new market 

restrictions applied with equal force to other telecommunications carriers, the FCC specifically 

extended the grant of forbearance of the ISP Remand Order’s new markets and growth cap 

restrictions beyond the petitioner in that case to all telecommunications carriers.18   

79. Accordingly, as of the October 8, 2004 effective date of the Core Forbearance 

Order, Level 3 is entitled to receive compensation for terminating all Qwest-originated ISP-

bound traffic in Oregon at the current FCC mandated rate of $0.0007 per minute of use.  

80. Following that express modification of governing federal law, Level 3 began to 

invoice Qwest for intercarrier compensation for all ISP-bound traffic allowed under the Core 

Forbearance Order in Oregon.  Qwest, however, has taken the position that it will only pay for a 

portion of the calls originated by Qwest’s customers and terminated to Level 3’s ISP 

customers—in effect refusing to comply with the Core Forbearance Order.   

81. As set forth in paragraphs 66 through 70 above, Level 3 has attempted to resolve 

this dispute and negotiate an amendment to the Interconnection Agreement to reflect the FCC’s 

Core Forebearance Order. 

82. Qwest has refused to amend the current Interconnection Agreement to reflect the 

Core Forbearance Order unless Level 3 concedes to Qwest’s interpretation of that order.  

Specifically, Qwest will agree to a Core Forbearance Amendment only if Level 3 will waive its 

right to ISP-bound compensation in those circumstances where Level 3’s ISP customers are not 

physically located within the local calling area of the originating callers.   

                                                 
17 See id. at ¶ 24. 
18 See id. at ¶ 27. 
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83. Neither the FCC’s ISP Remand Order nor the Core Forbearance Order 

distinguish “local” ISP-bound traffic from “non-local” ISP-bound traffic for purposes of 

determining the appropriate rate of compensation to be paid by Qwest to Level 3.  The ISP 

Remand Order makes clear that the federal compensation regime of $0.0007 applies to all ISP-

bound traffic:  “We conclude that this definition of ‘information access” – the statutory category 

into which the FCC placed ISP-bound calling – “was meant to include all access traffic that was 

routed by a LEC ‘to or from’ providers of information services, of which ISPs are a subset.”19   

84. Qwest seeks to impose a geographic limitation on the scope of ISP-bound calls 

covered by the FCC’s special regime for this type of traffic.  Nothing in the FCC’s compensation 

regime for ISP-bound traffic provides for such a limitation. 

85. Qwest’s limitation results in disparate treatment in violation of the ISP Remand 

Order’s mirroring rule which requires carriers to exchange all Section 251(b)(5) traffic at the 

same rate.20 

86. Level 3 has received insufficient payment from Qwest for Level 3’s transport and 

termination of Qwest-originated ISP-bound traffic from October 8, 2004 (the effective date of 

the FCC’s Core Forbearance Order) to the present (the “Disputed Period”).21  

87. The unpaid charges for Level 3’s transport and termination of Qwest-originated 

ISP-bound traffic during the Disputed Period exceeds $616,202.10, as of April 30 2005, 

exclusive of applicable late payment charges.  A spreadsheet with invoice numbers and amounts 

submitted by Level 3 to Qwest are attached hereto as Exhibit E.  

88. To date, more than six months after Level 3 served notice upon Qwest to 

implement the terms of the Core Forbearance Order, Level 3 has been unable to reach an 
                                                 
19 ISP Remand Order at ¶ 44 (emphasis added). 
20 See AT&T Communications v. Illinois Bell Telephone Company d/b/a SBC, 2005 WL 820412 (N.C. Ill. March 25, 
2005). 
21 Given the ongoing nature of this dispute, Level 3 continues to invoice Qwest for Level 3’s transport and 
termination of Qwest-originated ISP-bound traffic, and therefore the “Disputed Period” is continuing.  
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amendment with Qwest reflecting the Core Forbearance Order, despite Level 3’s numerous 

attempts at good faith negotiations.   

COUNTERCLAIM I 

QWEST BREACHED ITS OBLIGATION TO COMPENSATE LEVEL 3 FOR LEVEL 3’S TRANSPORT AND 
TERMINATION OF QWEST-ORIGINATED ISP-BOUND TRAFFIC 

89. Level 3 incorporates into this Counterclaim, by reference thereto, paragraphs 1 

through 88 of this Answer and Counterclaim. 

90. During the Disputed Period, Level 3 terminated millions of minutes of Qwest-

originated ISP-bound Traffic, for which Level 3 received no payment from Qwest.  As reflected 

in Exhibit E, the unpaid charges for transport and termination of Qwest-originated ISP-bound 

traffic during the Disputed Period exceeds $$616,202.10 as of April 30 2005, exclusive of 

applicable late payment charges.   

91. Qwest’s failure to pay Level 3 for all Level 3’s transport and termination of 

Qwest-originated ISP-bound traffic as required by the Core Forbearance Order is a material 

breach of the Interconnection Agreement.   

92. Qwest’s failure to pay Level 3 for Level 3’s transport and termination of Qwest 

originated ISP-bound traffic is a violation of FCC rules and federal law. 

93. The Parties’ Interconnection Agreement states, without qualification, that “[t]he 

Parties agree to exchange ISP-bound traffic pursuant to the compensation mechanism set forth in 

the FCC ISP Order.”22 

94. Based on the foregoing terms of the Interconnection Agreement, Qwest had a 

duty to pay Level 3 for transporting and terminating Qwest-originated ISP-bound traffic 

allowable under the Core Forbearance Order. Qwest’s conduct is clearly in breach of the 

Interconnection Agreement and has harmed Level 3.  Level 3 is entitled to damages equal to the 

past due amounts for reciprocal compensation, plus late payment charges. 
                                                 
22 Interconnection Agreement at § 7.3.6.1 (Exhibit A at 15). 
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COUNTERCLAIM II 

QWEST HAS FAILED TO NEGOTIATE AN AMENDMENT REFLECTING THE FCC’S CORE 
FORBEARANCE ORDER 

95. Level 3 incorporates into this Counterclaim, by reference thereto, paragraphs 1 

through 94 of this Answer and Counterclaim. 

96. Pursuant to the Parties’ Interconnection Agreement, Qwest is obligated to 

negotiate an amendment in good faith upon a change of law.23   

97. To date, Qwest has refused to enter into an amendment that reflects only the terms 

of the FCC’s Core Forbearance Order, in which the FCC eliminated growth caps and new 

market restrictions from its unified national compensation framework for ISP-bound traffic. 

98. Qwest has not negotiated an amendment to the Interconnection Agreement in 

good faith. 

99. As a result of Qwest’s refusal to implement the FCC’s Core Forbearance Order, 

Level 3 has not been compensated by Qwest for intercarrier compensation relating to ISP-bound 

traffic minutes of use above the growth cap.  

100. Level 3’s proposed contract terms are consistent with the FCC’s Core 

Forbearance Order, which addressed Core’s petition requesting the FCC refrain from enforcing 

the provisions of the ISP Remand Order. 

101. Accordingly, Level 3 asks that the Commission approve Level 3’s proposed 

amendment and order that it be incorporated into the Parties’ Interconnection Agreement.  A true 

and correct copy of the proposed amendment is attached as Exhibit F.  Additionally, Level 3 

requests that the Commission order the Parties to true-up all billing for ISP-bound traffic back to 

October 8, 2004, the effective date of the Core Forbearance Order. 

                                                 
23 Interconnection Agreement at § 2.2 (Qwest Complaint, Exhibit A at 6). 
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RELIEF REQUESTED 

WHEREFORE, Level 3 respectfully requests that the Commission issue an Order: 

(1) Dismissing all claims asserted against Level 3 by Qwest in Qwest Corporation’s 

Complaint for Enforcement of Interconnection Agreement, filed June 6, 2005; 

(2) Declaring that Qwest must continue exchanging traffic with Level 3 over the 

Parties’ current LIS trunk architecture; 

(3) Declaring that the Interconnection Agreement, as interpreted by applicable law, 

requires Qwest to compensate Level 3 for all of Level 3’s transport of Qwest-

originated ISP-bound traffic to Level 3’s network for termination; 

(4) Compelling Qwest to pay all past due reciprocal compensation charges for Level 

3’s transport and termination of Qwest-originated ISP-bound traffic; 

(5) Requiring Qwest to pay late payment charges on all past due amounts, in 

accordance with the Parties’ Interconnection Agreement, related to Level 3’s 

transport and termination of Qwest-originated ISP-bound traffic;  

(6) Approving the language in Level 3’s proposed Core Forbearance Order 

Amendment and compelling Qwest to execute the same;  

(7) Requiring the Parties to true-up all billing related to their exchange of ISP-bound 

traffic back to October 8, 2004, the effective date of the Core Forbearance Order; 

and 

/ / /  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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(8) Awarding such other relief, including, but not limited to, any appropriate fines or 

penalties, as the Commission deems just and reasonable.  

Respectfully submitted this 20th day of June, 2005. 

 ATER WYNNE, LLP 
 
 
 
By:    

 Lisa F. Rackner 
Sarah K. Wallace 
Ater Wynne, LLP 
222 SW Columbia Street 
Suite 1800 
Portland, OR 97201 
 

LEVEL 3 COMMUNICATIONS, LLC 
 
Gregg Strumberger, Regulatory Counsel 
Victoria R. Mandell, Regulatory Counsel 
Richard Thayer, Director Interconnection 
Law & Policy 
Level 3 Communications, LLC 
1025 Eldorado Blvd. 
Broomfield, CO 80021 
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BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

IC 12 

In the Matter of  
 
QWEST CORPORATION, 

 
Complainant 

v.  
 
LEVEL 3 COMMUNICATIONS, LLC,  
 

Defendant 
 
Complaint for Enforcement of 
Interconnection Agreement  
 

  
 
 
 
AFFIDAVIT OF ANDREA L. GAVALAS  
 

 

I, Andrea L. Gavalas, do hereby depose and say:  

1. I am employed by Level 3 Communications LLC (“Level 3”) as the Vice 

President of Interconnection Services.   

2. Prior to October 2004, Level 3 did not invoice Qwest Corporation (“Qwest”) for 

transport and termination of Qwest-initiated ISP-bound traffic in Oregon.1  This situation arose 

because, under the FCC’s ISP Remand Order,2 the FCC established preemptive federal rules 

for compensation of ISP-bound traffic, and those rules provided that incumbents such as Qwest 

were not required to compensate competitors such as Level 3 for ISP-bound traffic where the 

competitor had not been receiving ISP-bound traffic as of April 21, 2001.  This exclusion to the 

intercarrier compensation requirements is commonly referred to as the ISP Remand Order 

“New Market Exclusion.” 
                                                 
1 Qwest and Level 3 are collectively referred to herein as the “Parties.” 
2 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier 
Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001), 
remanded, WorldCom v. FCC, 288 F.3d 429 (D.C. Cir 2002), cert. den. 538 U.S. 1012 (2003) (“ISP Remand 
Order”). 
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3. On October 18, 2004, the FCC issued its decision in Petition of Core 

Communications, Inc., for Forbearance under 47 U.S.C. §160 from Application of the ISP 

Remand Order3 (“Core Forbearance Order”).  Among other actions, the FCC eliminated the 

New Market Exclusion in the Core Forbearance Order.  For that reason, beginning on that 

same date, Level 3 began to invoice Qwest for intercarrier compensation for all ISP-bound 

traffic. 

4. On December 13, 2004, Rogier Ducloo, Director of Interconnection Services for 

Level 3, sent a letter to Qwest requesting an amendment to the Interconnection Agreement 

between Level 3 and Qwest (“Interconnection Agreement”) to reflect the Core Forbearance 

Order.  See December 13, 2004 letter from Roger Ducloo, Director of Interconnection 

Services, to Qwest, attached as Exhibit B to Level 3’s Answer and Counterclaims. 

5. On January 27, 2005, Steve Hansen, Vice President of Carrier Relations for 

Qwest, sent a letter to Level 3 initiating the dispute resolution process outlined in the 

Interconnection Agreement to address issues with the exchange of VNXX traffic.  See January 

27. 2005 letter from Steve Hansen to Level 3, attached as Exhibit C to Level 3’s Answer and 

Counterclaims.  Moreover, in this same letter Qwest demanded that Level 3 cease using Local 

Interconnection Service trunk facilities that connected the Parties’ network to exchange certain 

forms of ISP-bound traffic.  Mr. Hansen stated that if Level 3 did not capitulate to Qwest’s 

demands, Qwest would take “any other appropriate actions that Qwest may deem necessary to 

cease the exchange of VNXX [ISP-bound] traffic with Level 3.”   

6. On March 31, 2005, Level 3 delivered to Qwest an amendment to the Parties’ 

Interconnection Agreement that would implement the Core Forbearance Order.  See March 31, 

                                                 
3 FCC 04-241, WC Docket No. 03-171 (rel. Oct. 18, 2004). 
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2005 letter from Andrea Gavalas, Vice President of Interconnection Services, to Dan Hult of 

Qwest, attached as Exhibit D to Level 3’s Answer and Counterclaims. 

7. Despite Level 3’s efforts, Qwest has refused to agree to an amendment 

implementing the Core Forbearance Order and has refused to pay Level 3 invoices for the 

Qwest-originated ISP-bound traffic. 

8. During the period from October 8, 2004, to date (“the Disputed Period”), 

Level 3 has terminated millions of minutes of Qwest-originated ISP-bound traffic, for which 

Level 3 received no payment from Qwest.  As reflected in Exhibit E to the Answer and 

Counterclaims, the unpaid charges for transport and termination of Qwest-originated ISP-

bound traffic during the Disputed Period exceeds $616,202.10 as of April 30, 2005, exclusive 

of late payment charges. 

DATED this 20th day of June, 2005. 

LEVEL 3 COMMUNICATIONS, LLC 

 

____________________________________ 
Andrea L. Gavalas  
Level 3 Communications, LLC 
Vice President, Interconnection Services 
 
 
 

SUBSCRIBED AND SWORN TO before me this 20th day of June, 2005. 

  
Notary Public for _______________ 
My commission expires:    


