
Suite 1800
222 S.W. Columbia

Portland, OR 97201-6618
SIJ3-226-1191

Fax 503-226-0079

ATERWYNNELLP
ATTORNEYS AT LAW

w'.:vw.atcDNnnc_com

December 8, 2006

VIA ELECTRONIC MAIL AND US MAIL

Filing Center
Oregon Public Utility Commission
550 Capitol Street NE #215
PO Box 2148
Salem, OR 97308-2148

Re: AR 665 Levcl 3 Communications

Dear Sir or Madam:

On November 10, 2006, we filed as additional authority the recommended decision of the
Administrative Law Judge in the Levcl3/Qwest Arizona Arbitration, Dockets T-03654A-05-
0350 and T-OI051B-05-0350. The recommended decision was adopted by the Arizona
Corporation Commission in the enclosed Order No. 69176.

fbd"S:
Lisa F. Rackner

foìJ L'SA /'A-K-i-eTL

Enclosures

cc: AR 665 Service List

MENLO PARK PORTLAND SEATTLE 33IJ325/1 IWI.MII 01637-0007



CERTIFICATE OF SERVICE
ARB 665

I hereby certify that a true and correct copy of ORDER NO. 69176 IN THE
LEVEL3/QWEST ARIZONA ARBITRATION was served via U.S. Mail on the following
parties on December 08,2006:

Thomas M. Dethlefs
Qwest Corporation
1801 California Street, 10th Floor
Denver CO 80202

Alex M. Duarte
Qwest Corporation
Suite 810
421 SW Oak Street
Portland OR 97204

ATER WYNE LLP

#;~;( #j;;'
Wendy L. in
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"

I DOC:~Y ly\\L i
6 IN TH MATTER OF THE PETITION OF LEVEL DOCKET NO. Tc03654A-05-0350

3 COMMCATIONS LLC FOR ARITRATION
7 OF AN INERCONNCTION AGREEMENT

WITH QWEST CORPORATION PURSUANT TO .
8 SECnON 252(b) OF THE

TELECOMMCATIONS ACT OF 1996.

n

9

10

DECISION NO. 69176

. DOCKET NO. T-01051B-05-0350

:i

ORDER
"

15

16

. '.
Havig considered the entire record herein and being fuly advised in the premises, the Arzona. .

Corporation Comission ("Commission") finds, concludes, and orders that: .
17

FININGS OF FACT
. 18

19
1. On May 13,2005, Level 3 Communcations, LLC ("Level 3") fied with the Arzona

Corporation Commssion ("Commission") a Petition for Arbitration of certai term, conditions and
20

prices for interconnection and related arangements with Qwest Corporation ("Qwest")' ("Petition")
21

pursuant to 47 U.S.C. § 252(b) of the Telecommuncations Act of 1996 ("Act" or "1996 Act").
22

2. The arbitration hearg convened as scheduled on September 8, 2005, September 9,
23

2005 and September 16, 2005.
24

25
3. The Commission issued a final Order on the Arbitration Petition in Decision No. 68817

(June 29, 2006), which resolved all of the issues raised in the arbitration petition and response.
26

4. Decision No. 68817 ordered Qwest and Level 3 to: (1) work together to implement
27

28

S:H\\tc:lc¡;m\arb\second Le.vel 3Qwest ARb Order



DOCKET NO. T-03654A-05-0350 ET AL

1 within th (30) days of the effective date 9fthe Decision, an interim replacement for VN1 which, i .
2 the Commission referred to æi "F'X-like traffic"; (2) that Sllch ISP-bound and VoIP FX-like traffic. .. :. .. ,.' ~ ~ t, .,:
3 shall be routed over a direct end offce tr between Lével 3' s network and the Qwest end offce.j. .
4 serving the local calling a,ea' of the originating Qwest end user, and that the direct end offce tr

5 shall be established and paid for by Level 3; (3) that withn sixty (60) days of the effective date of the

6 Decision, Level 3 shall cease using VN; (4) that the interim use of FX-like traffic shall be allowed

7 to continue until such time as the Commssion issues a Decision resolving the issues concernng the

8 use ofVN; and (5) that Level 3 and Qwest shall prepare and sign an interconnection agreement

9 incorporating the terms of the Commission's resolutions, and shall submit such signed interconnection

10 agreement to the Commission for its review withn thirt days of the date of the Decision.

11 5. Upon the request of the paries, and good cause appearng, by Procedural Order dated

12 August 2, 2006, the date. for fiing a conformg interconnection agreement was extended from July

13 31, 2006, until Augut 18, 2006.

14 6. On August 18, 2006, Level 3 fied a Notice of Filing Conformed Agreement in

15 Compliance with Decision No. 68817 and Motion to Adopt Language in Agreement Regarding FX-

16 like in Compliance with Decision No. 68817. Level 3 attached a copy of its proposed Interconnection

17 Agreement, which it stated conformed with Decision No. 68817.

18 7. On August 18, 2006, Qwest filed a Notice of Filing and Request for Procedural

19 Conference. Qwest attached its proposed Interconnection Agreement, which it stated conformed with

20 Decision No. 68817.

21 8. The paries did not file a signed Interconnection Agreement that conformed to Decision

22 No. 68817 because they were unable to reach agreement on how to memorialize and implement the

23 order to eliminate the use of VN and institute an "FX-like" interim solution. In addition, the

24 pares could not agree on whether to memorialize the interi FX-like arrangement in an amendment

25 to the Interconnection Agreement, as advanced by Qwest, or in the body of the Interconnection

26 Agreement, as proposed by Level 3.

27 1 VN or viral NXX is an arangement under which a carer assigns a phone number to a customer that is not

28 physically located in the rate center or exchange with which that phone number is associated. The effect is that calls thatwould otherwise be rated and routed as long distance toll calls, are rated and routed as local calls.

2 DECISION NO. 69176
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1 9. Qwest and Level 3 disagree on what" the Commission intended when it ordered that the

2 paries, on an interi basis, should impiifnent an. "FX -like" service.

3 10. Qwest argues that Decision No'. 68&.17 re~j¡res Leve! 3 to order FX-like facilities.from,. .j) ,
4 the local calling area of its, end users, and to establish FX-like direct trng facilties from the local

5 calling area of its end user customers to each end offce that it wishes to exchange traffc with Qwest

6 outside of the Phoenix local calling area. Qwest asserts that if Level 3' s position it adopted, Level 3

7 would make virtally no changes to. its network and would be contiuig to utilie a VN

8 architectue under another name.

9 11. Level 3 argues .that the Commssion did not intend that in the interi period, Level 3

10 would have to alter its network architectue. Level 3 believes the Commission intended the basic
"

i 1 network architectue to remai, but for Level 3 to compensate Qwest for the transport of trafc out 0

12 the local calling area of Qwest s originating caller.

13 12. By Procedural Order dated Augut 24, 2006, a Procedural Conference convened on

14 September 6, 2006, with the purose of establishig a procedure for resolving the dispute. Qwest,

.15 Level 3 and the Commission's Utility Division Staff ("Sta') paricipated. At that time, the pares

16 aE1eed to parcipate in a mediation with Staf in an attempt to resolve, or at leas narow the issues for

17 hearg.

18 13. On September 22, 2006, Qwest fied a Motion to Allow Additional Briefing. Qwest

19 asserts that the recent Ninth Circuit Cour of Appeal's decision in Verizon California v. Peevey, 2006

20 WL 2563879, which was issued on September 7, 2006, impacts Decision No. 68817 and the

21 interconnection agreement to be submitted pursuant to Decision No. 68817. Qwest believes that the

22 Peevey case supports Qwests position that it is unawfl to require Qwest to pay Level 3 termnating

23 intercarier compensation on interexchange traffc (including specifically VNXX traffic).

24 14. A Procedural Conference to determine the status of the negotiations convened on

25 September 25,2006. At the September 25, 2006 Procedural Conference, the piiies reported that they

26 continued to engage in discussions, but that finallanguage that would resolve the dispute could not be

27 agreed upon that day. The parties proposed that the Commission convene another Procedural

28 Conference in approximately one week, at which time they believed they would know jf the matter

"
o DECISION NO. 69176
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1 could be settled, or would need to be set for hearing. .Staff concured that the paries' proposal was
.' 1

2 reasonable and cOlud result in a suècessfu compromise.. ,.. .,
3 15. By Procedural Order dated Septemper'26, 2006, a Procedural Conference wasset for.~ .
4 October. 3, 2006. sta 'distrbuted "Stas Proposed FX-Like Traffic Language for the

5 Interconnection Agreement" dated October 3, 2006. A copy of Staffs proposed language is attached

6 hereto as Exhbit A, and incorporated herein by reference. At the October 3, 2006, Procedural

7 Conference, the paries reported that they were able to reach agreement on language for all sections 0

8 the interconnection agreement, except for one. Although Level 3 imd Staf were in agreement on all

9 issues, and Level 3 agreed to adopt all of Staff s proposed language in Exhbit A, Qwest did not agree

10 to the proposed language for Section 7.2.2.1.7.6 of the Interconnection Agreement. See Ex. A" issue
,

11 number 6.

12 16.

13 provides:

14

15

16

17

18

19

20

Concerng Section 7.2.2.1.7.6, Stas proposed languge, as agreed to by Level 3,

For puroses of implementing the interi arangement, Level 3 shall
establish a viral POI in each Qwest Local Calling Area for the exchange

of FX-Like trafc where Level 3 does not curently have physical
collocation facilities. Level 3 agrees to compensate Qwest via monthy
payments equivalent to the MRC charges for Private Line with EICT and
Mux, lCDF frames and direct tr transport (DTT) from the virtal POI
to each end office in the Locai Callng Area of the virl POI as if
facilities were provisioned to reach those Local Calling Areas where Level
3 does not curently have physical collocation facilities. Level 3 also
agrees to make a one time payment to Qwest to reimburse Qwest as if
Qwest had constrcted ICDF collocation in each Local Calling Area
where Level 3 does not curently have physical collocation at this time.

21 17. Qwest argues that the Commission should schedule a hearng to determne the factual

22 issues of what FX-like traffc means and factul issues related to implementation or provisioning 0

23 interconnection. Qwest argues that the proposed language is not specific regarding the

24 implementation of interconnection.

25 18. Level 3 believes that Stafs proposed language comports with Decision No. 68817 and

26 there are no factual disputes that would require a hearng.

27 19. Staff believes that the facts are not in dispute, but rather the issue is what the

28 Commssion intended in Decision No. 68817 with respect to creating an interim FX-like solution.

4 DECISION NO. 69176
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1 Staff does not believe an evidentiary hearing is reqiired.

2 We concur with.-taff. rle threshold issue before us is what did the Commission intend20.

3 in Decision No. 68817 when it ordered an interirr),."FX-;tke" solution. Specifically, in Decision No,. ,-',? . .'
4 68817, the Commission or~ered:

. that Qwest shall work with Level 3 to implement within thrt (30) days of
the effective date of this Decision an interim replacement for VNXX
which we shall refer to as FX-like traffc. Such ISP-bound and V oIP FX-
like traffc shall be rouÚ,d over a direct end offce trunk between Level 3' s .
network and the Qwest end offce serving the local callng area of the
originating Qwest end user. The direct end office trunk shall be
established and paid for by Level 3 under the terms of this Agreement.

Decision No. 68817 at 82. .

5

6

7

8

9

10
21.

11

architecture

The language of Decision No. 68817 does not require Level 3 to alter its"network

during the interim period, but rather that it should utilize direct trunk transport and
12

13

14

15

16

17

18

19

20

21

compensate Qwest for the transport of traffc. In the body of Decision No. 68817, the Commission

stated:

Although we disapprove Level3's use ofVNX, as it has been described
in this proceeding, Level 3 should be able to serve its customers through
FX or an FX-like service. In addition, there may be ways whereby Level
3 could use "VNX-like" arangements and compensate Qwest for
transport (perhaps by using a TSLRlC rate) that would alleviate our .
concerns about intercarer compensation distorting the market by
improper cost shïfting. Evidence of how such a scheme might work, or if
it could work, was not offered in this docket, .but we would not want to
eliminate such compensation scheme and encourage thc paries to be
creative in creating a "win-win" resolution and present a revised ICS for
our approval. Decision No. 68817 at p 29, lines 5-12.

22. Ultimately, although disapproving of VNXX arangements pending its generIC

22 investigation, in adopting the "FX-like" interim solution, the Commission determined that at least

23 temporarily, until the Commission could systematically and thoroughly study the implications of the

24 use of VN arangements, Level 3 should be allowed to continue using VNX type arangements,

25 but would be required to pay for transport of traffc outside the local calling area of the originating

26 caller. In referring to the interim arrangements as "FX-like", the Commission did not intend that such

27 arrangement would be comparable to the FX service being provided by Qwest.

28

5 DECISION NO. 69176
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1 23. The paries should revise ~heir rnterconnection Agreement to incorporate Staff s
.l .~, - - .2 proposed language as set forth on Exlrbit A and shall sulimit such Interconnection Agreement for
. . ~ ." .~

3 coiiission review, within ten business days 'ofth~ dijte o'fths DecisiQn..1. .
4 24. Qwest's lIotion for additional briefing on the Ninth Circuit's decision in Peevey is

5 denied.. The issue of intercarrier coirpensation onlSP-bound traffic was resolved in Decision No.

6 68817.

7 25.

9

8 proceeding on VN.

The Commission can consider the effects of the' Peevey Decision in the generic

26.

i 0 issues in accordance with the Act.

The Commission has analyzed the issues presented by the parties and has resolved the

11

12 1.

13 Arzona Constitution.

Level 3 is a public service corporation within the meaning of Aricle XV of the

14 2.

15 3.

16 Constitution.

17 4.

18 5.

19 the Petition.

20 6.

CONCLUSIONS OF LAW

Level 3 is a telecommunications carier within the meang of 47 U.S.C. § 252.

Qwestis a public servce corporation within the meaning of Aricle XV of the Arizona

Qwest is an ILEC within the meaning of 47 U.S.C. § 252.

The Commission has jursdiction over Level 3 and Qwest and of the subject matter of

The Commission's resolution of the issues pending herein is just and reasonable,

21 meets the requirements of the Act and regulations prescribed by the FCC pursuant to the Act, is

22 consistent with the best interests of the parties, and is in the public interest.23 ORDER
24 IT IS THEREFORE ORDERED that Qwest Corporation and Level 3 Communications, LLC

26 Exhibit A.

25 shall incorporate in the body of their Interconnection Agreement the proposed language set fort in

27

28

6 69176DECISION NO.
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I IT is FURTHER ORDERED that the signed Interconnection Agreement shall be submitted to

2 the Commission for its review within terlbusiness days of the date of this Decision.

3 IT is FURTHER ORDERED that this'becisionshih become effective immediately.. . '. '~;-" .'
4

5

6

7

8

9

BY ORDfR OF THE ARIZONA CORPORATION COMMISSION.

I COMMISSIONER

10 COMMISSIONER

11

12

13

14

15

16

17

18

19 DISSENT

20

21

22 DISSENT

23
JR:mj

24

25

26

27

28

IN WITNSS WHEREOF, I, BRIAN C. McNEIL, Executive
Director of the Arizona Corporation Commission, have
hereunto set my hand and caused the offcial seal of the
Commssion to be affxed at the Capitol, in the City of Phoeni,
ths S-ldayof ~-' . ,2006. .

7 DECISION NO. 69176
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EXIDIT A i

STAFF PROPOSED EX-LIK TRAFIC LANGUAGE
FOR THEINTERctÖNNECTION AGREEEM:NT

October 3, 2006 ~"
.l'.p "

1. Staff proposed language:

Section 7.2.2.1.7.1: Qwest and CLEC have been ordered by the Arizona
Corporation Commssion (Commission) to implement an interi replacement for
Virtal NXX (V whicb.shall be referred to as FX-Like Trafc.

2. Sta proposed language:

Section 7.2.2.1.7.2: Qwest ard CLEC have been ordered by the Coiission to
establish a methodology for the exchange of "FX-Like Trafc" as an interim
replacement for Virt NX (V. The interim use ofFX-Like Traftc, as
described in ths Section, shal be allowed to continue until such tie as the

Commssion issues a decisiOr resolvig the issues tOncemig the use ofVN.
"

3. Sta proposed languge: .

Section 7.2.2.1.7.3: For trc exchanged between Level 3 and Qwest end-users,
the FX-Like Traffc shall be exchanged atthe Point ofInterconnection (POI)
located in the local calling area of such Qwest end-users. FX-Like traffc shaIJ he
routed over a direct end offce tr between CLEC's POI in the Local Calling
Area and the Qwest end offce selYing the Local Calling Area of the Qwest end-
user. The direct end office tr shall be estblished and paid for by CLEe under

the tennof ths Agreement. CLEC shal be responsible for ordering direct-final
end offce tring and transport from the Qwest end office in the Local Calling

Area of the Qwest end-user to CLEC's POl located in tbe Local Calling Area of
the Qwest end user.

4. Staf proposed language:

Section 7.2.2.1.7.4: Intercarer compensation for FX-Like trafc exchanged
between CLEC and Qwest durng the interim period shall be $0.0007 per MOU
consistent with tb.e rate for ISP-bound traf.c established by the FCC.

5. Sta proposed language:

Section 7.2.2.1. 7 .5: FX-Like Traffic, for a Qwest end-user onglnated call, is not
tandem-switched.

DECISION NO. 69176
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6. Staff proposed language:

,
i

,

i

t

Section 7.2.2.1.7.6: For puroses of4nplemçntlng the interim,iiangement, Level
3 shall establish a vialPOI in each Qwest Local Calling Ara for the exchange
of FX -Like traffic'where Level 3 does not currently have physical collocation
facilities. Level 3 agrees to compensate Qwest via monthy payments equivalent
to the MRC charges for Private Line with BIcr and Mux ICDF frames and direct
: tr transport (DTT) from the vial POI to each end office in the Local Calling

Area of the virtual POI as if facì1ties were provisioned to reach those Local
Calling Areas where Level does not curently have physical collocation facilties.
Level 3 also agrees to make a one tie payment to Qwest to reimbure Qwest as
if Qwest had constcted ICDF collocation in each Loca Calling Area where
Level 3 does not curently have physical collocation at ths time. . .

7. Sta proposed languge;

Section 7.2.2.1.7.7: If CLEC requires FX -Like Trafc arangements with other
LECs or wieless carers, then CLEC is responsible for orderig FX-Lilce transit
facì1ties from the POI in the applicable Local. Calling Area and wil have
financial responsibilty for d,irect trg to the tadems for the exchange of
transit traffc.

8. Sta proposed language:

Section 7.2.2.1.7.8: CLEC shall designate all Loca1 Routig Numbers so that FX-
Like Trafc associated with number portabilty routes directly from the Qwest
end offce to the CLEC.

9. Sta proposed language:

Section 7.2.2.1.7.9: CLEC wil convert to the FX.Like service as a project and be
responsible to provide network diagrs and order submission as necessai to
provision all FX-Like trnkg and transport. '

10. Sta proposed lan~ge:

Section i2.2. 1.7.1 0: Qwest has negotiated this arangement under protest to
comply with the Commssion's Order which requIres the Paries to implement an
interim "FX-Like" arrangement pending the resolution of the Generic VN
Docket. By impJernentingthe foregoing argement related to "FX-Jike Trafo"

neither Part waives its right to advocate in the Commssion's Generic VNXX
Proceeding or any other proceedig (includig an appeal), positions inconsistent
with the interim arrangements lierein. .

DECISION NO.
69176 - .,~
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'.. ~ 11

11. Statfproposed language:. ,. "
". .. ~ ~.

Section 7.2.2.1.7.1 I: GLEe shal cee using VN as of the date F'-Like
Trafc facilities ar in place or Auguo; 28,2006, which ever is later. Until the
date the FX- Like Trafc facilties ar in place, Qwest will exchange VN
trc on a bil and keep basis. The interim period begins when the FX-Like

Trac architectue has been provisioned and continues until the Commssion
issues a Decision resolvi the issues concerning the use of Virtal NX.

-'
"
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