
 
 

Qwest 
421 SW Oak Street  
Room 810 
Portland, OR  97204 
Telephone:    503-242-5623 
Facsimile:      503-242-8589 
Email: Alex.Duarte@qwest.com  
 
Alex M. Duarte 
Corporate Counsel 
 
VIA FACSIMILE, EMAIL AND U. S. MAIL  

 
July 28, 2005 

Honorable Allan Arlow 
Administrative Law Judge  
Public Utility Commission of Oregon  
P. O. Box 2148 
Salem, OR  97308-2148 

 
Re:  ARB 537 (Western Radio/Qwest)- Federal Court Dismissal of Western Radio Appeal 

 
Dear Judge Arlow:  

 
This is to advise Your Honor that on July 25, 2005, the Honorable Ann Aiken of the 

United States District Court for the District of Oregon issued the Court’s Opinion and Order 
granting Qwest’s and the Commission’s motions to dismiss Western Radio’s complaint for lack 
of subject matter jurisdiction, and judgment dismissing the complaint.  Enclosed with this letter 
is a copy of the Court’s Opinion and Order and judgment. 

 
As Your Honor can see, in addition to granting the motion to dismiss the entire complaint, 

the Court’s opinion notes that Western Radio’s claim based on Qwest’s alleged failure to negotiate 
in good faith should also be dismissed because such claims lie before the Commission, and not the 
Court, and because Western Radio failed to raise the issue before the Commission.  Finally, the 
Court ruled that the steps that the Ninth Circuit outlined in a previous case (namely, Commission 
approval of an interconnection agreement) remain pending and must be completed prior to 
jurisdiction vesting with the court. 

 
Accordingly, Qwest respectfully requests that the Commission promptly approve the 

interconnection agreement that Qwest submitted on November 18, 2004, but which Western Radio 
refused to sign.  Qwest submits that the interconnection agreement it submitted complies with the 
Commission’s Order No. 04-600 on October 18, 2004 and Your Honor’s Arbitrator’s Decision of 
September 20, 2004.   

 
Finally, Qwest understands from very recent discussions with Western Radio that it is 

Western Radio’s position that Qwest has not met its obligations under sections 251 and 252 in 
various states (presumably including Oregon) because of Western Radio’s contention that Qwest’s 
submitted agreement “does not meet the requirements of law and regulation.”  (This is precisely 
the issue that the federal court can decide if there is an approved agreement giving the court 
subject matter jurisdiction.)  Thus, although it is a bit unclear whether this would include Oregon, 
Western Radio has advised Qwest that it intends to attempt to “start[] the [negotiation/arbitration] 
clock” anew (with a probable arbitration request thereafter) because of its alleged claims that the 
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submitted agreement does not comply with federal law.  Western Radio has also advised Qwest 
that it is continuing to work on a proposed interconnection agreement for Oregon, despite that the 
parties have already gone through the arbitration in this docket, and that Qwest has submitted an 
agreement that complies with the Commission’s decision, to which agreement Western Radio 
never filed any substantive objections.  Enclosed with this letter is a copy of Western Radio’s 
recent email to Qwest on this issue and Qwest’s response yesterday. 

 
Qwest believes that any attempts by Western Radio to start the negotiation process anew, 

after the Commission, Western Radio and Qwest have gone through the time, effort and 
resources of an arbitration proceeding (and a federal court appeal), simply because Western 
Radio does not agree with the end results, would be completely inappropriate, both from a legal 
standpoint and a resource standpoint.  This would essentially mean that Western Radio would be 
rewarded with another bite of the apple by beginning the process all over again, after having 
forced the Commission and Qwest to go through almost a year and a half of an arbitration 
proceeding and subsequent federal court appeal, simply because Western Radio does not like the 
Commission and court orders.  In other words, the year and a half-long proceedings would have 
been for nothing. 

 
Qwest respectfully submits that the Commission should not countenance any such tactics.  

As such, Qwest respectfully submits that the Commission should soon approve the interconnection 
agreement that Qwest submitted on November 18, 2004, which agreement Western Radio failed to 
sign, but further, to which it failed to file any substantive objections.  (The time for Western Radio 
to object to Qwest’s proposed agreement or to seek reconsideration of the Commission’s order has 
long expired.)  Thereafter, if Western Radio still believes that the interconnection agreement does 
not comply with sections 251 and 252, it certainly retains the right to seek judicial review from the 
federal court at that time.  This would, of course, make any request for negotiation of a “new” 
interconnection agreement moot because the Commission will have on file an approved agreement 
based on the arbitration in this docket.   

 
If you have any questions about this matter, please feel free to call me at your convenience.  

Thank you for your attention to this request. 
 

Very truly yours, 

 
Alex M. Duarte  

Encl. 
cc Mr. Richard Oberdorfer 
 Gregory B. Monson, Esq. 



































  
CERTIFICATE OF SERVICE 

 
ARB 537 

 
 

I hereby certify that on the 28th day of July, 2005, I served the foregoing QWEST 
CORPORATION’S LETTER TO THE HONORABLE ALLAN ARLOW in the 
above entitled docket on the following person via U.S. Mail, by mailing a correct copy to 
him in a sealed envelope, with postage prepaid, addressed to him at his regular office 
address shown below, and deposited in the U.S. post office at Portland, Oregon. 
 
Richard L. Oberdorfer 
Western Radio Services Co. 
114 N.E. Penn Avenue 
Bend, OR  97701 

  
 
 

 
 DATED this 28th day of July, 2005. 
 
 QWEST CORPORATION

  
                                                                                By: ________________________________ 
 ALEX M. DUARTE, OSB No. 02045 
 421 SW Oak Street, Suite 810 
 Portland, OR  97204 
 Telephone: 503-242-5623 
 Facsimile: 503-242-8589 
 e-mail: alex.duarte@qwest.com 
 
 Attorney for Qwest Corporation 


