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RENEWABLE NORTHWEST PROJECT’S 
MOTION TO RECONSIDER ORDER NO. 09-
225 

 
 Pursuant to ORS 756.561(1), Renewable Northwest Project (“RNP”) moves the 

Commission for reconsideration of Order No. 09-225 to clarify that for the labeling requirements 

under OAR 860-038-0300, an electric company can only claim electricity that the electric 

company actually “used” during that calendar year.  When an electric company (1) uses an 

unbundled REC; or (2) uses a REC in a compliance year that is different from the calendar year 

in which the electricity for which the certificate was issued was generated (banked RECs and 

certain bundled RECs), the electric company cannot also claim in the compliance year that it 

“used” the electricity for which these certificates were issued for the labeling requirements under 

OAR 860-038-0300.   

 RNP does not agree with the decision that the Commission reached in Order 09-225 for 

all the reasons stated in its prior submissions filed in this proceeding.  This motion to reconsider, 

however, is directed at clarifying the order. 

 In 1999, the Oregon legislature passed Direct Access Regulation statutes, ORS 757.600 

et seq.  These statutes, among other things, required the Commission to adopt rules that 

addressed “consumer protection” and at a minimum, required marketing information to “contain 

provisions for the disclosure of price, power source and environmental impact.”  ORS 

757.659(3).  To that end, the Commission adopted OAR 860-038-0300, which provides that an 

electric company must, for each service and product it offers, “provide price, power source, and 

environmental impact information to all residential consumers at least quarterly.” 
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 RNP has attached copies of the “labels” that PGE and PacifiCorp currently have available 

on their websites.  (They are out of date.) 

 Separately, in 2007, the Oregon legislature adopted Senate Bill 838, ORS ch. 469A, 

which, among other things, subjects electric utilities and ESSs to Renewable Portfolio Standards 

(RPS) and requires them to make annual compliance reports for the purpose of detailing 

compliance, or failure to comply, with the renewable portfolio standard applicable in the 

compliance year.  ORS 469A.050, 469A.170(1).  For purposes of complying with the RPS 

applicable in a compliance year, the RECs an electric utility and ESS can use include (1) a 

banked REC; (2) an unbundled REC; and (3) a bundled REC issued or acquired by the electric 

utility or ESS on or before March 31 in the calendar year following the compliance year.  ORS 

469A.070(1)(b), (2).   

 In the first two cases, REC is “detached” from the electricity for which the REC was 

issued.1  In the first and third cases, the REC is being used for compliance purposes in a 

compliance year that is different from the calendar year in which the electricity for which the 

certificate was issued was generated.  In the case of the banked REC, “for the purpose of 

compliance with a renewable portfolio standard in a subsequent year,” the REC is carried 

forward from the calendar year in which the electricity for which the certificate was issued was 

generated.  ORS 469A.005(1).  In the case of an unbundled REC, the REC is acquired by an 

electric utility or ESS “without acquiring the electricity for which the certificate was issued.”  

ORS 469A.005(12).  In the case of a bundled REC issued or acquired by the electric utility or 

                                                 
1 Thomas Reed Powell is quoted as saying: 
 

“If you think you can think about something which is attached to something else without 
thinking about what it is attached to, then you have what is called a legal mind.” 

 
Arnold, Criminal Attempts--The Rise and Fall of an Abstraction, 40 Yale LJ 53, 58 (1930). 
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ESS on or before March 31 in the calendar year following the compliance year, the electricity for 

which the certificate is issued is generated in the first three months of the calendar year following 

the compliance year for which the REC is used.  In all three cases the generated energy originally 

associated with the RECs did not serve utility customers during the compliance year and should 

therefore not appear in utility source disclosure reports in that (compliance) year. 

 As RNP understands Order No. 09-225, the Commission treated the Direct Access 

Regulation legislation and the Renewable Portfolio Standard legislation as being separate 

statutory schemes and that “using” renewable energy (qualifying electricity) in the calendar year 

in which it was generated for purposes of Direct Access Regulation disclosure should not 

preclude use of the REC that was issued for that electricity for purposes of compliance with a 

renewable portfolio standard in a different year. 

 RNP is not asking the Commission to reconsider that determination.  Rather, RNP is 

asking the Commission to clarify that for purposes of Direct Access Regulation disclosure, an 

electric company can only claim renewable energy in the calendar year in which the electricity is 

generated and used.  An electric company, which uses a REC that was issued for electricity that 

was generated in a calendar year that is different from the compliance year, cannot also claim 

that electricity for purposes of Direct Access Regulation disclosure in the same (compliance) 

year the REC was used for compliance purposes. 

 The following examples illustrate what RNP is talking about.   

Example 1:  Suppose in 2010, an electric utility generates 100 MWh of renewable energy 

(qualifying electricity), but that the electric utility does not need to use the REC for RPS 

compliance in 2010.  The electric utility banks the REC and uses it for RPS compliance 

in 2012.  For the labeling requirements under OAR 860-038-0300, the electric company 
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can only claim that it used the renewable energy in 2010, the year it generated and used 

the renewable energy, not 2012. 

Example 2:  Suppose in 2010, an electric utility acquires an unbundled REC for 100 

MWh of  renewable (qualifying) electricity, and uses the REC for RPS compliance in 

2010.  For the labeling requirements under OAR 860-038-0300, the electric company 

cannot claim that it used the renewable electricity for which the certificate was issued.  

The company never used the renewable energy for which the certificate was issued.  

Example 3:  Suppose in February 2011, an electric utility generates 100 MWh of 

renewable energy (qualifying electricity), but that the electric utility uses the REC for 

RPS compliance in 2010.  For the labeling requirements under OAR 860-038-0300, the 

electric company can only claim that it used the renewable energy in 2011, the year it 

generated and used the energy, not 2010. 

 If the Direct Access Regulation legislation and the Renewable Portfolio Standards 

legislation and the disclosure/reporting obligations are going to be treated as separate for 

purposes of the Renewable Portfolio Standards legislation, they should also be separate for 

purposes of the Direct Access Regulation legislation. 

 For the foregoing reasons, the motion should be allowed. 

 DATED this 14th day of August, 2009. 

      ESLER, STEPHENS & BUCKLEY 
 
 
 
      By:  /s/ John W. Stephens     

John W. Stephens 
Of Attorneys for Renewable Northwest 
Project 

 
K:\Maureen\RNP\AR 518\Motion to Reconsider.doc 
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CERTIFICATE OF SERVICE 

 I hereby certify that I served the foregoing RENEWABLE NORTHWEST 
PROJECT’S MOTION TO RECONSIDER ORDER NO. 09-225 on the following persons 
on August 14, 2009, by hand-delivering, faxing, e-mailing, or mailing (as indicated below) to 
each a copy thereof, and if mailed, contained in a sealed envelope, with postage paid, addressed 
to them at their last-known address shown below and deposited in the post office on said day at 
Portland, Oregon: 
 
Senator Rick Metsger 
sen.rickmetsger@state.or.us
900 Court Street N.E., S-307 
Salem, Oregon   97301 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Rates & Regulatory Affairs 
pge.opuc.filings@pgn.com
Portland General Electric Company 
121 S.W. Salmon Street, 1WTC0702 
Portland, Oregon  97204 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Jim Deason 
jimdeason@comcast.com
1 S.W. Columbia, Suite 1600 
Portland, Oregon   97258-2014 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Ken Lewis 
kl05pdx@comcast.net
2980 N.W. Monte Vista Terrace 
Portland, Oregon   97210 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Ann L. Fisher 
energlaw@aol.com
AF Legal & Consulting Services 
P.O. Box 25302 
Portland, Oregon   97298-0302 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 
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Julie Brandis 
jbrandis@aoi.org
John Ledger 
johnledger@aoi.org
Associated Oregon Industries 
1149 Court Street N.E. 
Salem, Oregon   97301-4030 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 

Noah Eckert 
noah.eckert@bp.com
BP Solar 
1 Harbor Centre, Suite 290 
Suisun City, California 94585-2427 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Thomas M. Grim 
tgrim@cablehuston.com
Cable Huston et al. 
1001 S.W. Fifth Avenue, Suite 2000 
Portland, Oregon   97204-1136 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Lindsay Kandra 
lkandra@cablehuston.com
Cable Huston et al. 
1001 S.W. Fifth Avenue, Suite 2000 
Portland, Oregon   97204-1136 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Cheryl Lee 
California PUC 
cnl@cpuc.ca.gov
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Tom Barrows 
Central Lincoln PUD 
tbarrows@aol.com
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 
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Robert Jenks 
bob@oregoncub.org
G. Catriona McCracken, Esq. 
catriona@oregoncub.org
Citizens’ Utility Board of Oregon 
610 S.W. Broadway, Suite 308 
Portland, Oregon   97205 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 

Marni Zollinger 
COB Creations, LLC 
marnizollinger@cobcreations.com

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Sara Eddie 
Conservation Services Group 
1400 S.W. Fifth Avenue, Suite 830 
Portland, Oregon   97201 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Laura K. Bonnichsen 
laura.bonnichsen@constellation.com
Constellation Energy Commodities Group 
111 Market Place, Suite 500 
Baltimore, MD   21202 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Daniel W. Meek, Esq. 
dan@meek.net
10949 S.W. Fourth Avenue 
Portland, Oregon   97219  

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Melinda J. Davidson 
mjd@dvclaw.com
Jesse E. Cowell 
jec@dvclaw.com
Davison Van Cleve, P.C. 
333 S.W. Taylor, Suite 400 
Portland, Oregon   97204 
 

 by hand-delivery 
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 by certified mail, return receipt requested 
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 by express mail 
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paul.graham@state.or.us
Jason W. Jones 
jason.w.jones@state.or.us
Michael T. Weirich 
Michael.weirich@doj.state.or.us
Department of Justice 
1162 Court Street N.E. 
Salem, Oregon   97301-4096 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 

Dennis J. Maurer 
Department of Revenue 
dennis.j.maurer@state.or.us
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Brad Ouderkirk 
bouderkirk@ecosconsulting.com
Senior Manager  
Climate Solutions 
309 S.W. Sixth Avenue, Suite 1000 
Portland, Oregon   97204 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Eric Winter 
ewinter@elementmarkets.com
Element Markets, LLC 
3555 Timmons Lane, Suite 900 
Houston, Texas  77027 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Kelly Francone 
kfrancone@energystrat.com
Consultant 
Energy Strategies 
215 South State Street, Suite 200 
Salt Lake City, Utah   84111 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
John M. Volkman, Esq. 
john.volkman@energytrust.org
Peter West 
peter@energytrust.org
Energy Trust of Oregon 
851 S.W. Sixth Avenue, Suite 1200 
Portland, Oregon   97204 
 

 by hand-delivery 
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Jeremiah Baumann 
jeremiah@environmentoregon.org
Environment Oregon 
1536 S.E. 11th  
Portland, Oregon  97214 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Catherine Gray 
Catherine.gray@eweb.org
Energy Resource Analyst 
Eugene Water & Electric Board 
500 E. 4th Avenue 
Eugene, Oregon  97401 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Susan Richter 
srichter@fortisproperties.com
Fortis Properties 
139 Water Street, Suite 1201 
St. John’s NL  A1B 3T2 
 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Kevin Lynch 
Kevin.lynch@iberdrolausa.com
Iberdrola Renewables, Inc. 
1125 N.W. Couch, Suite 700 
Portland, Oregon  97209 

 by hand-delivery 
 by facsimile 
 by first class mail 
 by certified mail, return receipt requested 
 by registered mail, return receipt requested 
 by express mail 
 by e-mail 

 
Wayne Hart 
wayne.hart@puc.idaho.gov
Idaho Public Utilities Commission 
P.O. Box 83720 
Boise, Idaho  83720 
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Michael Early 
mearly@icnu.org
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333 S.W. Taylor, Suite 400 
Portland, Oregon   97204 
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Jim Anderson 
lobbyoregon@comcast.net
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Linda K. Williams 
linda@lindawilliams.net
Kafoury & McDougal 
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Portland, Oregon   97219-6305 
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Andrea Fogue 
afogue@orcities.org
League of Oregon Cities 
P.O. Box 928 
1201 Court Street N.E., Suite 200 
Salem, Oregon   97308 
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 by express mail 
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Katherine A. McDowell, Esq. 
katherine@mcd-law.com
Lisa F. Rackner, Esq. 
lisa@mcd-law.com
Sarah J. Adams Lien 
sarah@mcd-law.com
Amie Jamieson, Esq. 
amie@mcd-law.com
McDowell & Associates, P.C. 
520 S.W. Sixth Avenue, Suite 830 
Portland, Oregon   97204 
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Sven Anderson 
sven.anderson@state.or.us
Renewable Energy Manager 
Bill Drumheller 
bill.drumheller@state.or.us
Renewable Energy Program Coordinator 
Diana Enright 
diana.enright@state.or.us
Kip Pheil 
kip.pheil@state.or.us
Oregon Department of Energy 
625 Marion Street 
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Aubrey Baldwin 
abaldwin@lclark.edu
Pacific Environmental Advocacy 
10015 S.W. Terwilliger Boulevard 
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Joelle Steward 
joelle.steward@pacificorp.com
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Coeur D’Alene, Idaho   83816-0328 
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Benjamin Walters 
bwalters@ci.portland.or.us
City of Portland−Office of City Attorney 
1221 S.W. Fourth Avenue, Room 430 
Portland, Oregon   97204 
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 by certified mail, return receipt requested 
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David Tooze 
dtooze@ci.portland.or.us
Portland City of Energy Office 
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raul.madarang@pgn.com
Brendan McCarthy 
brendan.mccarthy@pgn.com
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damon.mccauley@pgn.com
Dave Robertson 
dave.robertson@pgn.com
Bob Tamlyn 
bob.tamlyn@pgn.com
Douglas C. Tingey 
doug.tingey@pgn.com
Portland General Electric Company 
121 S.W. Salmon Street, 1WTC 0702 
Portland, Oregon  97204 
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Brian Moghadam 
brian.moghadam@powerex.com
Powerex Corp. 
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pacounsel@pacounsel.org
Public Affairs Counsel 
P.O. Box 12945 
Salem, Oregon   97309 
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Judy Johnson 
judy.johnson@state.or.us
Public Utility Commission 
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Ann English Gravatt 
ann@rnp.org
Suzanne Leta Liou 
suzanne@rnp.org
Renewable Northwest Project 
917 S.W. Oak, Suite 303 
Portland, Oregon   97205 
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David Fife 
dfife@snwsc.com  
Seattle NW Securities Group 
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Seattle, Washington   98101 
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 DATED this 14th day of August, 2009. 
 
      ESLER STEPHENS & BUCKLEY 
 
 
 

By:  /s/ John W. Stephens     
John W. Stephens, OSB No. 77358 
stephens@eslerstephens.com
Of Attorneys for Renewable Northwest 
Project 
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