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1 BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

2
UM 1209

3

4 In theMatterofMIDAMERICAN MEHC’S AND PACIFICORP’S
ENERGYHOLDINGS COMPANY’s RESPONSEIN OPPOSITION TO THE

5 Applicationfor an OrderAuthorizing HOOPA VALLEY TRIBE’S MOTION
MEHC to ExerciseSubstantialInfluence TO COMPEL

6 OverthePoliciesandActionsofPacifiCorp

7

8 MidAmericanEnergyHoldings Company(“MEHC”) andPacifiCorprespectfully

9 submitthisResponsein Oppositionto theHoopaValley Tribe’s (“Hoopa Tribe”) Motion to

10 CompelResponsesto DataRequests(the“Motion”).

11 I. BACKGROUND
N

12 Thedatarequestsfor which theHoopaTribeseeksto compelresponsesaredirected

ta~, 13 at theestimatedcostsassociatedwith therelicensingoftheKiamathproject andthefinancing

14 of thosecosts. See datarequests1,2,4,5,7-10,12-13, 16-17. Thedatarequestsalso

15 requestinformationPacifiCorphasprovidedto MEHC regardingKiamathrelicensmgcosts,

~ ~- 16 andrequestinformationaboutMEHC’s positionin thecase.MEHCandPacifiCorp

17 generallyprovidedinformationin responseto theselatterrequests.Seedatarequests3, 6,

18 11, 14-15and 18-19. This informationincludedan estimateofthecostsofKlamath

19 relicensing,which indirectlyrespondedto theHoopaTribe’s requestfor arelicensingcost

20 estimate.

21 After MEHC andPacifiCorpprovidedthedesiredrelicensingcostestimate,the

22 HoopaTribe demandeda detailedbreak-downof thecostestimate.In an effort to avoid this

23 discoverydispute(andwithout waivingits positionthat theHoopaTribewasseeking

24 discoverythat wasoutsidetheproperscopeof ORCP36B), PacifiCorpsupplementedits

25 discoveryresponsesto theHoopaTribewith a detailedcost estimate,which includeda

26
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1 break-downofthecostsofcomplyingwith environmentalconditionsandfish passage

2 measures.

3 TheHoopaTribenow assertsthat it needsevenmoredetail on Kiamathrelicensing

4 costs,aswell asinformationon thefinancingof suchcosts.It is notclearwhy the Hoopa

5 Tribeneedsthis level ofdetailedinformationin thisproceeding,but it is clearthat theHoopa

6 Tribewould beadvantagedin thecurrentKiamathrelicensingsettlementnegotiationsif it

7 hadthis informationbecauseit is not availableto anyotherparty. This improperblurring of

8 thelinesbetweenthisORS 757.511proceedingandthecurrentKiamathrelicensing

9 proceedinghasalwaysbeenthechiefconcernof MEHC andPacifiCorpwith respectto the

10 HoopaTribe’s interventionin this case.

11 For thereasonsstatedbelow,MEHC andPacifiCorpdo not agreethat thecostsofthe

~ iii 12 Kiamathrelicensingandthefinancingofthesecostsarerelevantto this proceeding.

13 Assumingfor thesakeof argumentthat theHoopaTribe needsto knowtheestimatedcosts

14 of theKiamathrelicensingto developits positionin this case,however,it now hasthis

15 information. Assumingfurther that theHoopaTribeneedsto understandwhatcost

~~- 16 categoriesareincludedin this estimate,it now hasthis information. TheCommissionshould

17 denytheHoopaTribe’s Motion to Compel, concludingthattheHoopaTribenow hasall of

18 thediscoveryto which it is evenarguablyentitled.

19 IL ARGUMENT

20 A. The Hoopa Tribe’s Motion to CompelMust be Consideredin theContext
of the Proper Scopeofthis Proceedingand the Limitation on the Hoopa

21 Tribe’s Participation in this Proceeding.

22 As notedin theCommission’sRuling limiting theinterventionof theHoopaTribe,

23 “[p]roceedingsunderORS757.511arelimited in scopeby statuteandrelatedCommission

24 decisions.”Ruling at 2, Petitionsto InterveneGranted;ParticipationLimited,TIM 1209

25 (August26, 2005)(“August26, 2005Ruling”). TheCommission’staskin reviewingthe

26 Application in this caseunderORS757.511is to determinewhetherthetransactionprovides
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1 anetbenefitto theutility’s customersandwill not imposea detrimentonOregoncitizensas

2 awhole. In re OregonElectricUtility Company,UM 1121, Order05-114 at 17 (OrPubUtil

3 Comm’nMar. 10, 2005); In reLegalStandardfor ApprovalofMergers,UM 1011,Order

4 01-778at 11 (Or PubUtil Comm’nSept.4, 2001).

5 Thefocusof sucha caseis thepotentialbenefitsandharmsof thetransaction

6 compared“againstthestateoftheutility asit [is] currentlyconfigured.” August26, 2005

7 Ruling at 2; SeeIn re OregonElectricUtility Company,Order05-114at 20. Thefocusof

8 suchacaseis notcomplaintsaboutPacifiCorp’scurrentoperations.PacifiCorp’scurrent

9 operationsarerelevantonly asthebasecaseor comparatorfrom which adeterminationof

~ 10 netbenefitsis derived. Seeid. at 18.

~ 11 Proposedconditionsthat arenotrelatedto eitherthepotentialharmsofthe

~ 12 transactionor thetransactionitself areoutsidethescopeofORS 757.511. Id. at 35. Thus,
rJ3~

~ 13 the issueofwhetherthetransaction“is in thepublic interest”doesnot expandthescopeof

~ 14 theproceedingssuchthat partiescanpursueconditionsunrelatedto theallegedharmsposed

~i 15 by thetransaction.Id.

~ ~- 16 TheHoopaTribe’s Petitionto Interveneallegednumerousconcernsrelatingto

17 PacifiCorp’scurrentoperationof theKiamathprojectandassertedthat MEHC shouldhave

18 includedconditionsrelatedto theKlamathrelicensingin its Application. In responseto

19 MEHC’s andPacifiCorp’smotion to denyor limit the interventionof theHoopaTribe, the

20 Commissionlimited theHoopaTribe’sparticipationin this proceedingto “addressingissues

21 directly relatedto thelegal issuesin this proceeding.”August26, 2005Ruling at 3.

22 Sincethetime of this Order,theHoopaTribehasfiled OpeningCommentsin this

23 case. Seeminglyobliviousto theCommission’sAugust26, 2005Ruling, theHoopaTribe

24 indicatedit “intervenedin this proceedingto inform theCommissionofthefinancialimpact

25 of theharmthat PacifiCorp’sKiamathProjecthascausedto historic Oregonfish runsand

26 habitat,”andto request“an expressconditionrequiringMEHC to acknowledgeits awareness
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1 of andto guarantee,or actasa financialsuretyfor,PacifiCorp’slegal andfinancial

2 obligationsthat arisefrom thenewFERClicense.” HoopaTribe OpeningCommentsat 1-2.

3 TheHoopaTribe is aCalifornia-basedIndiantribe. In limiting theHoopaTribe’s

4 intervention,theCommissionalsostatedthat theHoopaTribe “will be requiredto establish

5 how the issuestheyraiseaffecttheirmembersin Oregonandareotherwiserelevantto the

6 Commission’sapplicationofORS757.511 in this proceeding.” Id. (emphasisin original).

7 Sincethetime of this order,theHoopaTribehasenteredinto asettlementresolvingthis case

8 in CaliforniamakinganOregonfocusevenmoreimperative. Motion of SettlementParties

9 for ApprovalofStipulationandSettlement,CaliforniaPublicUtilities Commission,

10 ApplicationNo. 05-07-010, filed October21, 2005.

11

B. The HoopaTribe is Inappropriately SeekingInformation Irrelevant to
~I ~‘ 12 this Proceeding.

13 PacifiCorp’srelicensingproceedingsbeforeFERCfor its Kiamathhydroelectric

14 projectarebut oneaspectof PacifiCorp’songoingoperations.Thereis nothingin the

15 proposedtransactionthatchangesPacifiCorp’spursuitof therehcensmgor theconditions

~ ~- 16 thatwill accompanytherelicensing.

17 As MEHC’s Applicationmakesclear,this transactionproposesto replaceMEHC for

18 ScottishPowerastheownerofPacifiCorp,without othermaterialchangesin PacifiCorp’s

19 currentstructure,operationsor assets.Thus,PacifiCorpwill remainthe licenseholderfor

20 the Klamathprojectand all of its otherhydroprojectsirrespectiveof whetherMEHC’s

21 acquisitionis approved. Similarly, PacifiCorpwill remainboundby all agreementsrelatedto

22 suchlicensesirrespectiveofapprovalof theMEHC acquisition. MEHC hastestifiedthatthis

23 transactionwill not diminishPacifiCorp’sability to performits legal obligationsassociated

24 with its hydrofacilities, andthatPacifiCorp’sstatusasan investmentgradepublic utility will

25 makereasonablefinancingavailablefor PacifiCorp’srelicensingobligations. SeePPL/404,

26 Goodman.2.BecausetheApplication in this casedoesnot implicateanychangesto
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1 PacifiCorp’sresponsibilityfor its hydroprojects,the issuesrelatedto PacifiCorp’s

2 relicensingandcontinuedoperationof theKiamathhydroprojectareoutsideofthe scopeof

3 theproceeding.

4 TheHoopaTribe arguesthat, “Before theCommissioncanevaluatehow the

5 transactionwill affectPacifiCorp’sability to financeorcomplywith theFERClicense

6 conditions,it is necessarythat theCommissionhaveaccessto informationabout

7 PacifiCorp’sestimatedcostsof complyingwith the licenseconditions,andhowthe

8 Applicantsintendto financethosecosts.” (Motion at 4). This is thesolebasisfor theHoopa

9 Tribe’s Motion to Compelandit is insufficient.

10 As reflectedabove,themattersthat arerelevantin this casearetheeffectsofthe

11 transaction. With regardto thecostsofrelicensing,whatevertheymaybe, theonly relevant

12 issueis whetherthetransactionwill leavePacifiCorpin atleastasgoodapositionasit would

13 be without thetransactionto paythecostsresulting from therelicensing. In adoptingan

14 issueslist for this case,theCommissionlisted thesub-issue“Acknowledgementandability

15 to paypossibleliabilitiespursuantto FERCrehcensmgofhydroelectricprojectsownedby

16 PacifiCorp” undertheheading“FinancialStability.” (November1, 2005Ruling, TIM 1209).

17 TheHoopaTribe fails to provideany rationalefor its conclusionthattheCommission

18 needsdetailedcost informationon theKlamathprojectin orderto “considerhow the

19 proposedtransactionwill affectPacifiCorp’sability to finance,implement,andcomplywith

20 anyfuture conditionsassociatedwith theKlamathHydroelectricProjectthatmaybe imposed

21 in theFERC license.” Motion at 3. TheHoopaTribe ignoresthefactsthat: (1) thecosts

22 relatedto relicensingwill existwith orwithout thetransaction;and(2) thecostsofKlamath

23 relicensingarearelatively smallpartofPacifiCorp’sprojectedcapitalbudgetof $1 billion

24 peryearfor thenext five years.

25 Thosepointsshouldnotbe lost on theHoopaTribe, giventhatit is aparty to the

26 CaliforniaPublicUtilities CommissionproceedingreviewingtheMEHC transaction,in
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1 which that commissionspecifiedthatmatters“outsidethescopeofthis proceeding”include

2 “Issuesthatwill continueto existregardlessofwhethertheproposedtransactionis ultimately

3 approvedandconsummated.”(AssignedCommissioner’sRuling andScopingMemo,

4 9/26/05at3, DocketNo. A05-07-010). SuchissuesarepreciselywhattheHoopaTribenow

5 seeksto bring into this proceeding.

6 C. The IloopaTribe is Inappropriately Seekingto Expand its Participation

7 Beyondthe Limitation Setby the Commission.

8 PacifiCorp’sobjectionsto theHoopaTribe’s datarequestsbasedon lackof relevance

9 areconsistentwith the limitation on theHoopaTribe’s participationin this case.TheHoopa

~ 10 Tribe’s participationin thiscase,including its participationin discovery,is “limited to

~ 11 addressingissuesdirectly relatedto the legal issuesin this proceeding,”with an emphasison

~ ~ 12 how this transactionuniquely impactsHoopaTribe’s Oregonmembers.SeeAugust26, 2005

~ 13 Rulingat 3. As shownabove,thedetailedcostsrelatedto theKlamathproject,whichwill

~ 14 existwith orwithoutthetransaction,areby no meansdirectlyrelatedto legal issuesin this
~

~ 15 case,includinghowthis caseimpactsOregonmembersoftheHoopaTribe. Thelimitation
FID

~:~- 16 on theHoopaTribe’s participationin thecaserequiresthat theMotion be denied.

17 D. Disclosureof the RequestedInformation Would be Harmful to
PacifiCorp and its Customers.

18

19 As aparticipantin settlementnegotiationsin theFERCrelicensingproceedings,the

20 HoopaTribewould standto obtainan advantageif it wereto receivethedetailedcost

21 informationit is seekingin this case,informationto which othersin therelicensing

22 proceedinghaveno access.Thatadvantageto theHoopaTribewouldbe atthedisadvantage,

23 andcost,of PacifiCorpandits customers.1

24

25 TheCompany’scost estimatesregardingcontinuedoperationoftheKiamathhydro

26 facilitiesarecentralto negotiationsthatturnon theissueof thevalueofcontinuedoperation
oftheproject, oralternatively,the lost valuethat wouldoccurwith damremoval.
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1 TheCommissionhasthediscretionto denytheMotion on this ground.The

2 Commissionshouldbemindful ofthepotentialharmto customersthat couldoccurvis a vis

3 theFERCsettlementnegotiations.TheUS SupremeCourthasprovidedthefollowing

4 admonition:

5 “In decidingwhethera [discovery]requestcomeswithin the
discoveryrules,a courtis not requiredto blind itself to the

6 purposefor whichthepartyseeksinformation. Thus,whenthe
purposeof adiscoveryrequestis to gatherinformation foruse

7 in proceedingsotherthanthependingsuit, discoveryproperly
is denied.”

8

9 OppenheimerFund, Inc. v. Sanders,437 US 340, 353, n. 17 (1978). ThedenialoftheHoopa

10 Tribe’s motionis especiallyappropriatewhenthepotentialfor harmresultingfrom

11 disclosureis consideredalongsidethe irrelevantnatureof the informationsought,as

12 discussedabove.

13 III. CONCLUSION

14 For all thereasonsstated,MEHC andPacifiCorprespectfullyrequestthat the

15 CommissiondenytheHoopaTribe’s Motion to Compel.

~ 16 DATED: November14,2005.
U.,

17 STOELRIVES LLP

—KatherineA. McDowell /
20

21 OfAttorneysfor MEHC andPacifiCorp

22

23

24

25

26
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