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MARCUS A. WOOD

Direct (503) 294-9434
mwood@stoel.comApril 20, 2004

Administrative Hearings Division
Public Utility Commission of Oregon
PO Box 2148
Salem, OR  97308-2148

RE: Docket UM 926

I attach an original and five copies of Opening Comments, due by April 21, 2004 with respect to 
Oregon Public Utilities Commission (the “Commission”) Staff’s recommendations in Docket 
UM 926, as presented in a public meeting on March 16, 2004.  The comments are in the form of 
an Application and related exhibit, which PacifiCorp separately filed with the Commission 
yesterday, for approval of a “FY 2007-2011 Agreement” between PacifiCorp and the Bonneville 
Power Administration.  PacifiCorp requests that the Commission approve this agreement at its 
May 4, 2004 meeting.

Very truly yours,

/s/ Marcus Wood

Marcus A. Wood
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MARCUS A. WOOD

Direct (503) 294-9434
mwood@stoel.comApril 20, 2004

VIA OVERNIGHT DELIVERY

Administrative Hearings Division
Oregon Public Utility Commission
550 Capitol Street NE, Suite 215
Salem, OR  97301-2651

Re: Docket UM 926:  Approval of Agreement Regarding Payment of Residential 
Exchange Program Settlement Benefits During BPA Fiscal Years 2007 Through 
2011

PacifiCorp hereby requests Public Utility Commission of Oregon (the “Commission”) approval 
for PacifiCorp to execute an agreement substantively equivalent1 to the form of the Agreement 
Regarding Payment of Residential Exchange Program Settlement Benefits During Fiscal Years 
2007 Through 2011, between the Bonneville Power Administration (“BPA”) and PacifiCorp, 
BPA proposed Contract No. 04PB-11467, as set forth in Exhibit A to this Application (the 
“FY 2007-2011 Agreement”). 

I. Overview of the FY 2007-2011 Agreement

The FY 2007-2011 Agreement would amend two agreements between PacifiCorp and BPA, each 
of which has been approved by the Commission.  Under these amendments, as more fully 
explained below, (1) PacifiCorp and BPA would modify provisions relating to calculation of 
monetary benefits payable to PacifiCorp by BPA during the October 1, 2006 through 
September 30, 2011 period (i.e., BPA fiscal years (“FY”) 2007-2011), and (2) PacifiCorp would 
waive one-half of the Reduction of Risk Discount payments it otherwise would be entitled to 
receive.  The monetary benefits would be provided in settlement of rights that PacifiCorp’s 

1 PacifiCorp asks for approval to execute an agreement “substantively equivalent” to the 
form attached, in recognition of the fact that BPA might propose some clarification or other non-
substantive change to the agreement as a result of comments received in the public process.  
PacifiCorp would like to be able to confer with the Commission’s Staff in such event, to confirm 
that such change did not impact the substance of the agreement as approved by the Commission 
and that PacifiCorp therefore could timely execute the agreement as modified.
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residential and small farm customers otherwise were entitled to receive under Section 5(c) of the 
Pacific Northwest Electric Power Planning and Conservation Act, P.L. 96-501 (“Northwest 
Power Act”).  PacifiCorp is required to pass all such benefits through to its residential and small 
farm customers in Oregon, Washington and Idaho.  

The prior related agreements are:

A. The Settlement Agreement between BPA and PacifiCorp (BPA Contract No. 01-PB-
12229, dated 10/23/00) and the related Firm Power Block Power Sales Agreement between BPA 
and PacifiCorp (BPA Contract No. 01-PB-12229, dated October 24, 2000) (collectively, the 
“Settlement Agreement”).

The Settlement Agreement, for FY 2002-2006, provides for the benefit of PacifiCorp’s Oregon 
customers 135 aMW of firm power (out of 251 aMW provided PacifiCorp for its customers in all 
states) and 121 aMW of monetary benefits, in lieu of firm power (out of 225 aMW of such 
monetary benefits provided PacifiCorp for its customers in all states).  Each megawatt-hour of 
monetary benefits currently is valued based on the difference between a forward flat-block 
electricity price forecast for the FY 2002-2006 period, as established by BPA in a power rate 
case, and the lower of (i) BPA’s RL rate for sale of power during such period or (ii) the lowest 
PF rate applicable to the sale of power to public body and cooperative customers of BPA during 
such period.  

For the period FY 2007-2011, the Settlement Agreement currently provides for the benefit of 
PacifiCorp’s Oregon customers 342 aMW of combined firm power and monetary benefits (out of 
590 aMW of such benefits provided PacifiCorp for its customers in all states).  BPA reserved the 
right to specify how much of the total benefit it would deliver as firm power and how much of 
the total benefit it would provide in the form of monetary benefits.  If and to the extent BPA 
elected to provide monetary benefits, each megawatt-hour of monetary benefits would be valued 
based on the difference between a forward flat-block electricity price forecast for the FY 2007-
2011 period, as established by BPA in a future power rate case, and the lower of (i) BPA’s RL 
rate for sale power during such period or (ii) the lowest PF rate applicable to the sale of power to 
public body and cooperative customers of BPA during such period.

The Commission approved a stipulation supporting PacifiCorp’s application to execute the 
Settlement Agreement, by Order No. 01-427, entered May 22, 2001 in Docket UM 926.   
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B. Agreement Regarding Conditional Deferral of Reduction of Risk Discount Amount, 
between BPA and PacifiCorp (BPA Contract No. 02PB-11157) dated as of June 20, 2002 (the 
“Deferral Agreement”).

The Deferral Agreement provides for a conditional waiver of Reduction of Risk Discount 
payments that PacifiCorp is entitled to receive under a Financial Settlement Agreement between 
BPA and PacifiCorp (BPA Contract No. 01PB-10854) (the “Financial Settlement Agreement”).  
The Deferral Agreement was presented to the Commission at a time when discussions were in an 
advanced stage between PacifiCorp and the other investor-owned utilities in the Pacific 
Northwest and numerous publicly-owned utilities and cooperatives regarding a comprehensive 
settlement of various BPA matters, including litigation relating to subscription benefits.  The 
deferral was intended to provide a window for completion of negotiations for a settlement that, if 
entered, would include a permanent waiver by PacifiCorp of the Reduction of Risk Discount 
payments.  The Deferral Agreement, however, permitted unilateral termination of the deferral if 
either (1) PacifiCorp determined that the current comprehensive subscription settlement efforts 
were unlikely to be concluded successfully to PacifiCorp’s satisfaction or (2) this Commission, 
the Washington Utilities and Transportation Commission, or the Idaho Public Utilities 
Commission objected to or disapproved continuation of the deferral period.  To date the deferral 
has not been terminated and no Reduction of Risk Discount amounts have been paid by BPA to 
PacifiCorp.

The Deferral Agreement was approved by the Commission in its Order No. 02-414, entered 
June 20, 2002 in Docket UM 926.  

II. Events Leading to Negotiation of the FY 2007-2011 Agreement

On November 21, 2003, PacifiCorp asked the Commission to approve a proposed (a) Stipulation 
and Agreement of Settlement, (b) Amendment No. 1 to the Financial Settlement Agreement 
between BPA and PacifiCorp (BPA Contract No. 01PB-10584) and (c) Amendment No. 2 to the 
Settlement Agreement between BPA and PacifiCorp (BPA Contract No. 01PB-12229) 
(collectively, the “Comprehensive Settlement).

The Comprehensive Settlement would have (1) settled all challenges related to the Settlement 
Agreement, the Financial Settlement Agreement or implementation thereof (and to comparable 
agreements and implementation between BPA and the other investor-owned utility parties) and 
(2) would have made changes to BPA’s elections under the Settlement Agreement and 
calculation of benefits under the Settlement Agreement, to better assure continued benefits for 
PacifiCorp’s retail customers in Oregon, Washington and Idaho for the period FY 2007-2011.  In 
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exchange, PacifiCorp would have (1) permanently surrendered all Reduction of Risk amounts 
provided under the Financial Settlement Agreement and (2) along with the other investor-owned 
utility parties, deferred each year for the three-year period FY 2004-2006, an additional 
$75,000,000 in benefits under its Settlement Agreement and under similar agreements between 
BPA and the other public utility parties. 

The Commission approved the Comprehensive Settlement by Order No. 03-752 in Docket 
UM 926, entered December 15, 2003.  Pursuant to the Commission’s order, PacifiCorp executed 
the Comprehensive Settlement.  

The Comprehensive Settlement could go into effect only if accepted by all of the municipal 
utilities, public utility districts, peoples’ utility districts, and electric distribution cooperatives 
then challenging the benefits provided to residential and small farm customers of the investor-
owned utilities through contracts with BPA (the “Public Litigants”).  While most Public Litigants 
did in fact support the Comprehensive Settlement, a few holdouts prevented this region-wide 
agreement from becoming effective.  

Following the failure of the Comprehensive Settlement, at the Commission’s March 16, 2004 
public meeting, the Commission’s Staff (“Staff”) presented a report that recommended the 
Commission revisit on May 4, 2004 the issue of whether the deferral of the Reduction of Risk 
Discount under the Deferral Agreement should continue.  Staff further recommended that at the 
May 4 meeting, the Commission direct PacifiCorp to terminate the deferral of the Reduction of 
Risk Discount payments.  On March 24, 2004, Administrative Law Judge Michael Grant issued a 
Ruling providing a schedule for Opening Comments and for Reply Comments to be submitted on 
the issues related to the question of whether PacifiCorp should terminate the deferral of 
Reduction of Risk Discounts.  Opening Comments are due April 21, with Reply Comments due 
April 28.

Also following the failure of the Comprehensive Settlement, BPA and the region’s investor-
owned utilities have addressed whether certain portions of the Comprehensive Settlement that 
were beneficial to BPA and its customers, including the residential and small farm customers of 
the investor-owned utilities, could be adopted in bilateral contracts without a requirement that the 
Public Litigants also be parties.  These discussions led to the negotiation of a series of bilateral 
agreements between BPA and each of the region’s investor-owned utilities, of which the 
FY 2007-2011 Agreement is the version applicable to PacifiCorp and BPA.  Each of these 
agreements is subject to a BPA public process, in which BPA will consider comments from third 
parties.  If following the comment period, BPA confirms its willingness to execute the FY 2007-
2011 Agreement, PacifiCorp would expect that prior to June 3, 2004, such agreement would be 
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executed by both BPA and PacifiCorp and BPA would release related Records of Decision; 
June 3, 2004 is the nearest deadline for PacifiCorp to provide notice of a termination of the 
deferral of the Reduction of Risk Discount.

III. Provisions of the FY 2007-2011 Agreement

Because of the inability to obtain unanimous consent of the Public Litigants, BPA and 
PacifiCorp are unable to enter an agreement settling litigation related to the Settlement 
Agreement.2  BPA and PacifiCorp, however, bilaterally would agree to provisions that were in 
the Comprehensive Settlement related to calculation of benefits for the period FY 2007-2011.  
Because of the value of these provisions to PacifiCorp’s Oregon, Washington and Idaho 
residential and small farm customers, PacifiCorp would provide in return for such benefits a 
portion of the consideration it would have paid under the Comprehensive Settlement. 

The specific provisions of the FY 2007-2011 Agreement are as follows:

A. Calculation of Benefits under the Settlement Agreement for the period FY 2007-2011.  

These provisions are identical to provisions the Commission earlier approved in the 
Comprehensive Settlement related to the calculation of benefits under the PacifiCorp’s 
Settlement Agreement.  These provisions are:

(1) BPA will surrender its right to elect whether to deliver subscription power, or in 
the alternative monetary benefits, to the investor-owned utilities in the FY 2007-2011 
period.  Instead, all benefits will be delivered as monetary benefits.  

(2) BPA will accept a calculation of monetary benefits in the FY 2007-2011 period 
based on a forward flat-block electricity price forecast derived from an independent 
survey of the forward price curves of buyers and sellers of bulk power for resale in the 
Pacific Northwest, rather than based on BPA’s findings as to such forward prices in a 
future rate case.  The reason for the shift to an independent methodology for the 

2 On March 9, 2004, one public utility district filed with the United States Court of 
Appeals for the Ninth Circuit a petition for review of the Record of Decision for the Financial 
Settlement Agreement.  However, BPA’s final action of executing the Financial Settlement 
Agreement was taken on May 23, 2001.  As the jurisdictional deadline for filing a challenge to a 
BPA final action is 90 days, PacifiCorp does not expect this 29-month out-of-time challenge to 
be allowed by the appellate court.
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calculation of such monetary benefits is summarized well in BPA’s Record of Decision 
on the Comprehensive Settlement:

“IOUs expressed concern that BPA views the IOUs’ REP 
[residential exchange program] settlement benefits as agency costs 
and that BPA is frequently under pressure to reduce costs and 
therefore rates.  The IOUs were concerned that such an 
environment could create the appearance that the Administrator 
would view the FBPF [forward flat-block price forecast] 
calculation as a means to reduce IOU benefits.  It was suggested 
that an alternative method of calculating the FBPF should be 
determined.  To achieve this goal, the parties developed the 
methodology described above.  Through this methodology, an 
independent QFP [qualified third party] surveys numerous EDPs 
[eligible data providers] in order to obtain forward price data, 
which is averaged to determine the FBPF.  This removes any 
appearance or opportunity for BPA to establish low or high FBPF 
rate case forecasts.”  (ROD at page 55)

(3) The total annual monetary payments to all investor-owned utilities in the 
FY 2007-2011 period will be subject to an annual floor amount of $100 million and an 
annual ceiling amount of $300 million.  For PacifiCorp, the Oregon annual benefit floor 
would be $15,435,208 ($26,732,104 system-wide) and the Oregon annual benefit cap 
would be $46,275,942 ($80,144,906 system-wide).3  These floor and cap amounts would 
be exclusive of amounts received by PacifiCorp as a deferred Reduction of Risk 
payments, as described in Section III.B below.  Thus, for example, for PacifiCorp the 
maximum annual Oregon benefits would equal the Oregon-allocated rate cap of 
$46,275,942, plus the amount of all deferred benefits returned by BPA to PacifiCorp with 
interest in that year.

B. Deferral and Partial Waiver of the Reduction of Risk Discount Payments.  

Under the Comprehensive Settlement, all of PacifiCorp’s right to Reduction of Risk Discount 
payments would have terminated.  Under the FY 2007-2011 Agreement PacifiCorp (1) would 

3 To put these floor and ceiling amounts in perspective, over the history of the residential 
exchange program, annual benefits to PacifiCorp’s Oregon customers have varied from $0 in 
some years to a maximum annual benefit of approximately $61,600,000.
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continue to defer the Reduction of Risk Discount payments, for receipt in equal monthly 
installments for the period FY 2007-2011, (2) would modify the Deferral Agreement to provide 
interest on the deferrals at the rate of 4.46 percent per annum until October 1, 2004 and at the 
rate of 3.09 percent per annum thereafter until payment, and (3) would waive one-half of the 
Reduction of Discount payments then due.  As a result of these adjustments, PacifiCorp would 
receive from BPA (for the benefit of residential and small farm customers in Oregon, 
Washington and Idaho), and in addition to any other amounts due PacifiCorp, $778,289 per 
month for each of the designated 60 months as Reduction of Risk Discount payments.  

C. Pass-through of Benefits.  

In order to make PacifiCorp’s distribution of federal benefits as uniform as possible over the 
FY 2007-2011 period, PacifiCorp will be allowed to accumulate up to 36 months of BPA 
monetary payments in a balancing account, provided that all payments must be distributed to 
residential and small farm customers by no later than April 1, 2012.  This increase from the 
maximum 180-day accumulation allowed under the current Settlement Agreement is intended to 
give PacifiCorp the flexibility to smooth out, at the retail level, the effect of projected increases 
in BPA rates or reductions in market power price forecasts that would reduce BPA payment 
levels.  Of course, the actual rate of disbursement of the rate credits in Oregon would remain 
under the regulatory supervision and control of the Commission.

D. Comparison of the Effects on Retail Customers of the Comprehensive Settlement with 
the Effects on Retail Customers of the FY 2007-2011 Agreement.  

In recognition that the Public Litigants did not terminate their third party legal challenges to the 
Settlement Agreement, PacifiCorp will retain for collection with interest for the FY 2007-2011, 
one-half of the Reduction of Risk Discount payments it otherwise would have surrendered under 
the Comprehensive Settlement.  PacifiCorp also will not be required to defer any of its current 
benefits during the FY 2007-2011 period.  Those deferrals would have caused, under the 
Comprehensive Settlement, the loss of up to $19,207,961.84 in currently-received Oregon-
allocated benefits in each of those three BPA fiscal years and 4.2 percent to 5.0 percent retail rate 
increases to the various schedules entitled to share in the BPA benefits.  The FY 2007-2011 
Agreement, by contrast, will produce no upward pressure on PacifiCorp’s retail rates during this 
three-year period.
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E. Frustration of Purpose Provision.  

The parties to the FY 2007-2011 Agreement recognize that if the provisions for the payment of 
monetary benefits to PacifiCorp provided under Section 4(c) of the Settlement Agreement were 
successfully challenged, and thereby found to be void, unenforceable or unlawful, that the receipt 
by PacifiCorp of benefits as intended under the FY 2007-2011 Agreement would be frustrated.  
Therefore, in such event, the FY 2007-2011 Agreement provides that it will become void ab 
initio.  As a result, the Deferral Agreement would be enforceable in accordance with its then 
unmodified terms, and PacifiCorp would be entitled to claim the full amount of deferred 
Reduction of Risk Discount payments, as set forth in the Deferral Agreement.   

IV. Implementation of the FY 2007-11 Agreement.

PacifiCorp anticipates that the Commission may direct PacifiCorp, if BPA does not execute and 
offer the FY 2007-2011 Agreement prior to June 3, 2004, to exercise its right to terminate 
deferral of Reduction of Risk Discount payments, so as to begin receiving such payments at the 
earliest possible date.  If, however, the Commission approves the FY 2007-2011 Agreement, and 
BPA offers such agreement to PacifiCorp prior to June 3, 2004, PacifiCorp instead would need 
Commission authorization to provide an alternate form of notice of termination of Reduction of 
Risk Discount payments; such alternate notice would be timed so as to commence the deferred 
payments as of October 2006.

Very truly yours,

/s/ Marcus A. Wood

Marcus A. Wood

MW:knp
Attachment










































