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International, Inc. , PORTIONS OF SUPPLEMENTAL

TESTIMONY OF TIMOTHY J. GATES
AS IMPROPER SURREBUTTAL
TESTIMONY

CHARTER, LEVEL 3, COVAD AND tw telecom RESPONSE IN OPPOSITION TO
QWEST’S AND CENTURYLINK’S MOTION TO STRIKE CERTAIN PORTIONS OF
SUPPLEMENTAL TESTIMONY OF TIMOTHY J. GATES AS IMPROPER
SURREBUTTAL TESTIMONY

Charter Fiberlink OR-CCVII, LLC, Level 3 Communications, LLC, Covad
Communications Company and tw telecom of oregon, llc (collectively “Respondents™) oppose
the Joint Movants' motion to strike certain portions of supplemental testimony of Timothy J.
Gates and urge the Administrative Law Judge (ALJ”) to reject the Joint Movants’ attempts to
strike relevant pre-filed testimony. Because the Joint Movants requested expedited consideration
of this matter, the Respondents submit this opposition earlier than the seven days required by the

Commission’s rules.?

However, the Respondents do not believe that there are sufficient grounds
for such expedited treatment.’ Indeed, the Joint Movants will not be harmed if they are required

to respond to Mr. Gates’ supplemental testimony in their responsive filing on Friday, November

19, 2009. If the ALJ determines that any of Mr. Gates’ pre-filed testimony should be stricken,

: CenturyTel, Inc. and Qwest Communications International, Inc.

% OAR 860-001-420(5).

? Moreover, there are additional deficiencies in the Joint Movants filing as they failed to comply with Rule 860-
001-0420(3) and (7). Specifically, the Joint Movants did not make a good faith effort to confer with the
Respondents prior to filing the motion to strike as required by 860-001-0420(3), nor did they attempt to contact the
Joint CLECs to discuss this motion to determine whether the Joint CLECs would support expedited treatment of this
motion as required by 860-001-0420(7).
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the Joint Movants can simply move to withdraw their responsive testimony that addresses the
testimony that is stricken. Such a result would not prejudice the Joint Movants in any
meaningful way. Moreover, none of this testimony has been formally entered into the record yet
so there is no need for the ALJ to respond by 12:00pm on Friday, November 19, 2010. In fact, a
determination need not be made until some time before the closing of the record in this docket.

INTRODUCTION AND SUMMARY

On November 4, 2010, the Commission clarified the scope of the supplemental testimony
to be filed on November 12, 2010. Specifically, the Commission ruled that Commission Staff
and Intervenor Supplemental Testimony “shall be limited to any and all Hart-Scott-Rodino
documents produced by CenturyLink, Inc. and Qwest Communications ...” In that ruling, the
Commission acknowledged that the parties had agreed that any such testimony must be “related
to any and all HSR documents” produced by CenturyLink and Qwest. (emphasis added). Based
on that ruling, Mr. Gates submitted supplemental testimony “related to” the HSR documents.

Nevertheless, the Joint Movants claim that certain portions of the Supplemental
Testimony of Mr. Gates should be stricken because they are improper and go outside of the
scope of what was permitted by this Commission. They offer two recurring arguments to
support their request to strike portions of Mr. Gates’ supplemental testimony. First, they argue
that certain portions of Mr. Gateé’ testimony do not have any “real” connections to so called
“HSR Issues.” And second, they claim that much of Mr. Gates’ supplemental testimony is
nothing more than “surrebuttal” testimony because it resembles surrebuttal testimony filed in the
Utah proceeding.

Both of these arguments fail. First, the Joint Movants attempt to further narrow the scope

of the supplemental testimony by insisting that Mr. Gates’ supplemental testimony was required
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to address “HSR Issues.” To the contrary, as the parties agreed, and this Commission confirmed,
the scope of the testimony was only limited to testimony that “related to” the HSR documents.
Mr. Gates’ testimony neéd not address or be tied to “HSR issues.” As such, Mr. Gates properly
prepared and submitted supplemental testimony “related to” the HSR documents.

Second, the Joint Movants improperly attempt to place form over function by claiming
that Mr. Gates’ supplemental testimony is really “surrebuttal” testimony since it was filed under
that caption in Utah. The fact that Mr. Gates’ testimony is captioned as “supplemental
testimony” in one state proceeding and “surrebuttal testimony” in another is beside the point.
The more appropriate metric is simply whether or not Mr. Gates’ testimony conveys the type of
information that is permitted by this Commission pursuant to its ruling on the scope of
supplemental testimony. In this instance, Mr. Gates’ supplemental testimony, in its entirety,
meets that basic threshold and therefore no portions of his supplemental testimony should be
stricken. Furthermore, Joint Movants have an opportunity to file responsive testimony. Thus,
the implication that somehow Mr. Gates’ testimony is an inappropriate “last bite at the apple” is

simply misplaced. Joint Movants will still have the “last word”.
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ARGUMENT

L PAGE 5, LINE 13 THROUGH PAGE 9, LINE 8 OF MR. GATES’
SUPPLEMENTAL TESTIMONY IS “RELATED TO” THE HSR DOCUMENTS

Contrary to the Joint Movants’ claims, page 5, line 13 though page 9, line 8 is related to
the HSR documents and should not be stricken. Specifically, this portion of Mr. Gates’
supplemental testimony addresses concerns about the potential impact of the proposed

transaction on combetitive carriers and competition in this State that are raised by the HSR

Document entitled [***BEGIN HIGHLY CONFIDENTIAL [ INEIEGEGEGEGEEEEE
|
|
I  ©\D HIGHLY CONFIDENTIAL***] The entire
portion of Mr. Gates’ supplemental testimony that Joint Movants seek to strike stems from that
troubling statement, which strongly suggests that CenturyLink intends to integrate its legacy
systems with Qwest. Because the potential integration of Qwest systems with CenturyLink’s
systems post-merger has been and continues to be a major concern for the Respondents, that
statement, as provided in an HSR document, is significant in that it confirms the Respondents’
concerns. As such, Mr. Gates’ discussion on the harmful impact that such a system integration
could have on the Joint CLECs’ systems and operations post-merger is undoubtedly related to
the statement in the HSR document.

Further, whether Mr. Gates filed similar testimony in the Utah proceeding captioned as
“surrebuttal testimony” misses the point. Contrary to the Joint Movants claims, the testimony

provided by Mr. Gates in this proceeding falls squarely within the scope of the Commission’s

requirements for this filing and that is the only logical threshold for determining whether certain

4 HSR Filing Attachment 4(c)-52, p.50.
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testimony is proper. Thus, this portion of Mr. Gates’ supplemental testimony was properly
included as it is “related to” the HSR documents.

II. PAGE 9, LINE 9 THROUGH PAGE 13, LINE 2 OF MR. GATES’
SUPPLEMENTAL TESTIMONY IS “RELATED TO” THE HSR DOCUMENTS

The second portion of Mr. Gates’ supplemental testimony that the Joint Movants seek to
strike is on page 9, line 9 through page 13, line 2. While the Joint Movants attempt to
distinguish this so called “second” portion of the testimony from the first portion of testimony
that it seeks to strike (discussed above), they fail to acknowledge that this portion of the
testimony is simply a continuation of the discussion provided in the first portion of his testimony.
In other words, in this second portion of Mr. Gates’ supplemental testimony, he continues to
discuss and provide examples of the detrimental impact that could result if there is an integration
of Qwest’s systems with CenturyLink’s systems post-merger, as contemplated in and derived
from an HSR document. For example, the first question in this portion of Mr. Gates’ testimohy
states: “Are there other critical functions that are available from Qwest’s OSS that are not
available from CenturyLink’s OSS?” This question and the full discussion that follows in this
portion of Mr. Gates’ supplemental testimony is “related to” the same HSR document that raised
concerns for the Respondents because of the harms that could occur from CenturyLink’s
integration of its systems. Because the supplemental testimony was intended to include anything
related the HSR documents, there is no basis to strike this portion of Mr. Gates’ supplemental
testimony from the record.

III. PAGE 24, LINE 15 THROUGH PAGE 31, LINE 16 OF MR. GATES’
SUPPLEMENTAL TESTIMONY IS “RELATED TO” THE HSR DOCUMENTS

With respect to the final portion of Mr. Gates’ supplemental testimony that the Joint

Movants seek to strike (i.e., page 24, line 15 through page 31, line 16), the entire discussion in
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that portion of his testimony is clearly based upon several HSR documents that “relate to”
CenturyLink’s [*** BEGIN HIGHLY CONFIDENTIAL | END HIGHLY
CONFIDENTIAL#***]. This discussion stems from Mr. Gates’ review of the HSR documents
and the inconsistencies he found in those documents. Specifically, Mr. Gates’ determined,

among other things, from his review of the HSR documents that [*** BEGIN HIGHLY

conrenTiAL I
I END HIGHLY

CONFIDENTIAL***]>. All of this information appears to have been provided in the HSR
documents to demonstrate that CenturyLink has a solid, well thought out [*** BEGIN
HIGHLY CONFIDENTIAL [ END HIGHLY CONFIDENTIAL***] in place to
ensure that CenturyLink’s integration of Qwest will not present problems. Despite the
statements made in these HSR documents, the Respondents are aware of numerous instances
where it has been ﬁrbven that these so called CenturyLink “Best Practices” have resulted in
merger-related harm and where CenturyLink’s systems conversion processes have failed to
mitigate integration problems. As such, this portion of Mr. Gates’ supplemental testimony is
devoted to a discussion of these problems as they “relate to,” and contrast with, statements made
in the HSR documents. In addition, there are several instances throughout this portion of Mr.
Gates’ testimony where he specifically explains how the HSR documents “relate to” his

discussion.® Thus, it is not improper to include this discussion in Mr. Gates’ testimony as this

° HSR Filing, Attachment 4(c)-42, Integration Approach; HSR Filing, Attachment 4(c)-60 at p, 23.

® Specifically, on page 29, line 5 through page 30, line 3, Mr. Gates provides a discussion that addresses the question
“How Do These Problems Relate to CenturyLink’s [*** BEGIN HIGHLY CONFIDENTIAL i END
HIGHLY CONFIDENTIAL***] and page 30, line 4 through page 31, line 16, his discussion addresses the
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section of his testimony “relates to” what he discovered during his review of the HSR
documents.

Moreover, the fact that similar testimoﬁy was entitled “surrebuttal” testimony in another
state proceeding is not dispositive and does not mean that Mr. Gates’ testimony should not be
properly considered supplemental testimony in this proceeding. In fact, any testimony that
addresses issues upon which HSR documents have some bearing falls within the scope of the
supplemental testimony that was permitted to be filed in this proceeding. As a result, it is
perfectly appropriate to include this portion.of Mr. Gates’ supplemental testimony because it

“relates to” the HSR documents.

question “’Do These Problems Raise Concerns About CenturyLink’s [*** BEGIN HIGHLY CONFIDENTIAL
B - \D HIGHLY CONFIDENTIAL***] For Other Reasons?”
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CONCLUSION

For the foregoing reasons, the Respondents respectfully request that the Commission

deny the Joint Movants motion to strike certain portions of supplemental testimony of Timothy J.

Gates.

Dated: November 18, 2010

DAVIS WRIGHT TREMAINE LLP

G

MARK®. TRINCHERO, OSB #883221
Email; marktrinchero{@dwt.com
Telephone: (503) 241-2300

Facsimile: (503) 778-5299

Of Attorneys for Charter Fiberlink OR-CCVIL, LLC,
Level 3 Communications, LLC, Covad Communications
Company and tw telecom of oregon, llc

MCDOWELL, RACKNER & GIBSON PC

LA
Lisa F. Rackner
Email: lisa@mcd-law.com
Telephone: 503-595-3925
Facsimile: 503-595-3028

Of Attorneys for Level 3 Communications, LLC
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CERTIFICATE OF SERVICE

UM 1484

I hereby certify that CHARTER, LEVEL 3, COVAD AND tw telecom RESPONSE
IN OPPOSITION TO QWEST’S AND CENTURYLINK’S MOTION TO STRIKE
CERTAIN PORTIONS OF SUPPLEMENTAL TESTIMONY OF TIMOTHY J.
GATES AS IMPROPER SURREBUTTAL TESTIMONY was served on the
following persons on November 18, 2010, by email to all parties and by U.S. Mail to

parties who have not waived paper service:

Kelly Mutch

PriorityOne Telecommunications Inc.

PO Box 758
La Grande, OR 97850-6462
managers@pltel.com

William E. Hendricks
CenturyLink, Inc.

805 Broadway St.

Vancouver, WA 98660-3277
tre.hendricks@centurylink.com

Gordon Feighner

Energy Analyst

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 400
Portland, OR 97205

Robert Jenks

Executive Director

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 400
Portland, OR 97205

gordon@oregoncub.org bob@oregoncub.org
G. Catriona McCracken Raymond Myers
Legal Counsel / Staff Attorney Attorney

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 400
Portland, OR 97205
catriona@oregoncub.org

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 400
Portland, OR 97205
ray(@oregoncub.org

Kevin Elliott Parks

Staff Attorney

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 400
Portland, OR 97205
kevin@oregoncub.org

Jason W. Jones

Assistant Attorney General
Department of Justice
Business Activities Section
1162 Court St. N.E.

Salem, OR 97301-4096
jason.w.jones(@state.or.us

Michael Dougherty

Public Utility Commission of Oregon
P.O. Box 2148

Salem, OR 97308-2148
michael.dougherty(@state.or.us

Alex M. Duarte

Corporate Counsel

Qwest Corporation

310 SW Park Ave, 11" Floor
Portland, OR 97205-3715
alex.duarte(@qwest.com
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Mark Reynolds

Qwest Corporation

1600 7™ Ave., Room 3206
Seattle, WA 98191
mark.reynolds3@gqgwest.com

Barbara Young

United Telephone company of the Northwest
902 Wasco St.

ORHDRAO305

Hood River, OR 97031
barbara.c.young@centurylink.com

Katherine K. Mudge

Director, State Affairs & ILEC Relations

Covad Communications Co.

7000 N. MOPAC EXPWY, 2™ Floor
Austin, TX 78731
kmudge@covad.com

Edwin Parker

Parker Telecommunications
P.O. Box 402

Gleneden Beach, OR 97388
edparker@teleport.com

Greg L. Rogers

Sr. Corporate Counsel

Level 3 Communications LLC
1025 Eldorado Blvd.
Broomfield, CO 80021
greg.rogers@level3.com

Adam Lowney

McDowell Rackner & Gibson PC
419 SW 11" Ave., Suite 400
Portland, OR 97205
adam@mcd-law.com

Lisa Rackner

McDowell Rackner & Gibson PC
419 SW 11" Ave., Suite 400
Portland, OR 97205
lisa@mcd-law.com

Lyndall Nipps

Vice President, Regulatory Affairs
twtelecom of oregon, llc

9665 Granite Ridge Drive, Suite 500
Palm Springs, CA 92123
lyndall.nipps@twtelecolm.com

Rex M. Knowles

Regional Vice President-Regulatory
XO Communications Services, Inc.
7050 Union Park Ave., Suite 400
Midvale, UT 84047
rex.knowles@xo.com

Arthur A. Butler

Ater Wynne LLP

601 Union Street, Suite 1501
Seattle, WA 98101-3981
aab@aterwynne.com

Joel Paisner

Attorney

Ater Wynne LLP

601 Union Street, Suite 1501
Seattle, WA 98101-2327
irp@aterwynne.com

John Felz

Director Regulatory Operations
Century Farm Court

5454 W 110™ St. KSOPKJ0502
Overland Park, KS 66211
John.felz@centurylink.com
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Michel Singer Nelson
360Networks(USA), Inc.

370 Interlocken Blvd., Suite 600
Broomfield, CO 80021-8015

Penny Stanley
360Networks(USA), Inc.

370 Interlocken Blvd., Suite 600
Broomfield, CO 80021-8015
penny.stanley(@360.net

Rhonda Kent

CenturyLink

805 Broadway 8™ Fl.
Vancouver, WA 98660
rhonda.kent@centurylink.com

Marsha Spellman

Converge Communications Co.
10425 SW Hawthorne Ln.
Portland, OR 97225

mar shag @convergecomm.com

K.C. Halm
Davis Wright Tremaine LLP

1919 Pennsylvania Ave. NW, 2" Fl.

Washington, DC 20006-3458
kchalm@dwt.com

William Sargent

Tillamook County

1134 Main Avenue
Tillamook OR 97141
wsargent@oregoncoast.com

Karen L. Clauson

Vice President, Law & Policy
Integra Telcom Inc.

6160 Golden Hills Dr.

Golden Valley, MN 55416-1020
klclauson@integratelecom.com

Wendy McIndoo

Office Manager

McDowell Rackner & Gibson PC
419 SW 11™ Ave., Suite 400
Portland, OR 97205
wendy@med-law.com

Adam Haas

WSTC

10425 SW Hawthorne Ln.
Portland, OR 97225
adamhaas(@convergecomim.com

Michael R. Moore

Charter Fiberlink OR-CCVII LLC
12405 Powerscourt Dr.

St. Louis, MO 63131
michael.moore@chartercom.com

Judith Endejan

Graham & Dunn PC

2801 Alaskan Way, Suite 300
Seattle, WA 98121
jendejan@grahamdunn.com

Diane Browning

Sprint Communications Co. LP
6450 Sprint Parkway

Overland Park, KS 66251
diane.c.browning(@sprint.com

Kenneth Schifman

Sprint Communications Co. LP
6450 Sprint Pkwy

Overland Park, KS 66251
kenneth.schifman@sprint.com

Kristin L. Jacobson

Sprint Nextel

201 Mission St., Suite 1500
San Francisco, CA 94105
kristin.l.jacobson@sprint.com
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Richard Stevens
Central Telephone Inc.
P.O. Box 25
Goldendale, WA 98620
rstevens@gorge.net

Frank G. Patrick
Corporate Lawyers PC
P.O.Box 231119
Portland, OR 97281
feplawpc@hotmail.com

Bryan Conway

Public Utility Commission of Oregon
P.O. Box 2148

Salem, OR 97308-2148
bryan.conway(@state.or.us

Dave Conn

T-Mobile USA Inc.
12920 SE 38" St.
Bellevue, WA 98006
dave.conn(@t-mobile.com

Gregory Merz

Gray Plant Mooty

500 IDS Center

80 S. Eighth St.
Minneapolis, MN 55402
gregory. merz@gpmlaw.com

Patrick L. Phipps
Vice President

QSI Consulting, Inc.
3504 Sundance Dr.
Springfield, IL 62711

David Hawker

City Manager

City of Lincoln City
801 SW Highway 101
Lincoln City OR 97367
davidh@lincolncity.org

Douglas R. Holbrook
City of Lincoln City
PO Box 2087
Newport OR 97365
doug@lawbyhs.com

Charles Jones, Manager
Communication Connection
14250 NW Science Park Dr, Ste B
Portland OR 97229
charlesjones@cms-nw.com

Wayne Belmont

Lincoln County Counsel
225 W Olive Street
Newport OR 97365
wbelmont@co.lincoln.or.us

Greg Marshall, President

Northwest Public Communications Council
2373 NW 185" Ave, Ste 310

Hillsboro OR 97124
gmarshall@corbantechnologies.com

Randy Linderman

Pacific Northwest Payphone
1315 NW 185™ Ave, Ste 215
Beaverton OR 97006-1947
rlinderman@gofirestream.com
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Charles L. Best

Attorney at Law

1631 NE Broadway, Ste 538
Portland O 97232-1425
chuck@charleslbest.com

Dated: November 18, 2010

Yt Zo

Mark Frinchero

Davis Wright Tremaine, LLP
1300 SW 5th Avenue

Suite 2300

Portland, OR 97201
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