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Applicant CenturyLink, Inc. (“CenturyLink”) and intervenor Qwest
Communications International, Inc. ("Qwest”) (collectively “the Joint Respondents”)
hereby respond to the motion to amend the schedule (“Motion”) and request for
expedited oral argument that the “Joint CLECs” filed on Monday, October 11, 2010.1
The Motion is not necessary, and any delay in the hearing schedule that was set four
months ago would unduly prejudice the Joint Applicants and would inconvenience the
Commission, all of the numerous witnesses, counsel and support personnel. Finally,
any delay is the result of the Joint CLECs” own delay and lack of diligence in the

discovery process.

! The Joint CLECs are the following intervenors: The Joint CLECs are the following intervenors:
XO Communications Services, Inc., tw telecom of oregon, llc, Integra Telecom of Oregon, Inc., Integra
Telecom of Oregon, Inc,, Advanced TelCom, Inc., Electric Lightwave, LLC, Eschelon Telecom of Oregon,
Inc,, Oregon Telecom Inc., and United Telecommunications Inc. d/b/a Unicom, Covad Communications
Company, PriorityOne Telecom, Inc., and Charter Fiberlink OR-CCVI, LLC.



ARGUMENT

CenturyLink filed its application for expedited approval of the proposed merger
on May 24, 2010, along with a request for entry of the standard protective order, which
the Commission issued on May 26, 2010. Due to numerous data requests that
Commission Staff had issued that required production of highly-confidential
information, on June 21, 2010, CenturyLink then filed a motion for a protective order
addressing highly-confidential information with a proposed protective order. The Joint
CLECs opposed the motion on June 23, 2010, and CenturyLink replied to the opposition
on July 7, 2010. Thereafter, Administrative Law Judge Allan Arlow issued the highly-
confidential protective order that CenturylLink had requested on July 30, 2010.

In the meantime, although CenturyLink had filed its application on May 24, 2010,
it was not until June 29, 2010, more than a month later, that the Joint CLECs submitted
their first set of substantive data requests, consisting of 156 data requests, plus
subparts.?2 The Respondents promptly and timely responded to the data requests on
July 14, 2010, at which time they objected to the production of any HSR documents in
their responses to Joint CLEC data request No 147.

Specifically, CenturyLink objected as follows:

CenturylLink objects to this request insofar as it is not relevant to the subject matter

of this action and is not reasonably calculated to lead to the discovery of

admissible evidence. The filings prepared by CenturyLink as required by the HSR
Act are specifically designed to provide to the Department of Justice and the

? The Joint Respondents received four previous data requests that merely asked them to provide
copies of their responses to data requests that Commission Staff had issued.
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Federal Trade Commission the information that it requires to analyze the merger
on a national level addressing specific federal antitrust issues. This is not the
proper jurisdiction for such an analysis. In addition, the information requested is
highly confidential, commercially sensitive information the release of which,
particularly to CenturyLink’s competitors such as Joint CLECs, would cause
irreparable competitive harm to CenturyLink, the impact of which would not be
mitigated by the terms of the Protective Order.

Qwest objected to this data request as follows:

Qwest objects to this request insofar as it is not relevant to the subject matter of
this action and is not reasonably calculated to lead to the discovery of admissible
evidence. The filings prepared by Qwest as required by the HSR Act are
specifically designed to provide to the Department of Justice and the Federal
Trade Commission the information that it requires to analyze the merger on a
national level addressing specific federal antitrust issues under the Clayton Act.
This is not the proper jurisdiction for such an analysis. In addition, the
information requested is highly confidential, commercially sensitive information
the release of which, particularly to Qwest’ s competitors such as Integra, would
cause irreparable competitive harm to Qwest, the impact of which would not be
mitigated by the terms of the Protective Order.

Despite that the Joint Respondents objected to the Joint CLECs’ request for HSR
documents in Oregon on July 14, 2010, it was not until about September 15, 2010, more
than two months later, that the Joint CLECs indicated, for the first time, that they intended
to file a motion to compel in Oregon if the Joint Respondents did not produce any
withheld HSR documents.

On August 24, the Joint CLECs filed more than 400 pages of testimony, and
hundreds of pages of exhibits (totaling more than six inches in height). They did so

without having moved to compel the HSR documents that are at issue in this motion.



Staff filed its testimony on September 3, 2010, and CenturyLink and Qwest then filed
their rebuttal testimony on September 21, 2010.

On Friday, September 17, 2010, almost a month after they filed their testimony,
and one business day before they filed their HSR motion to compel, Integra served a
second voluminous set of data requests (Nos. 157 to 189). These data requests included
the data requests at issue (nos. 157-162) in their just—filgd October 11, 2010 fnotion to
compel that forms the second bases for their concurrent motion to delay the procedural
schedule. These data requests were served only five weeks before the October 20-21,
2010 hearing, and thus the responses were provided on October 1, 2010, three weeks
before the hearing.

Thereafter, on Monday, September 20, 2010, one month before the October 20-21
hearing, and more than two months after CenturyLink and Qwest objected to the
production of HSR documents, on July 14, 2010, the Joint CLECs filed their HSR motion
to compel. CenturyLink and Qwest responded to the motion on October 5, 2010.
However, because the Administrative Law Judge in Minnesota had ruled a few days
before that the HSR documents had to be produced in that proceeding, and because
CenturyLink and Qwest did in fact produce them on or around October 1, 2010,
CenturyLink and Qwést agreed on October 7, 2010 to produce the HSR documents in
Oregon, while maintaining their objections, thereby making the Joint CLECs’” September

20th HSR motion to compel moot. Qwest then produced its remaining HSR documents



on October 8, 2010,* and CenturyLink produced its remaining HSR documents on
October 12, 20104

The procedural history is important here to show several key facts. First, despite
claiming that they somehow “need” these HSR documents to make their case, the Joint
CLECs were able to file more than 400 pages of testimony, and hundreds of pages of
discovery (after propounding hundreds of data requests, with multiple subparts),
almost one month before they filed their motion to compel. Second, despite that they
knew on July 14, 2010 that CenturyLink and Qwest objected to the production of these
documents, they did nothing about those documents until demanding, for the first time
énd more than two months later (on Séptember 15, 2010), that they intended to file a
motion to compel in Oregon if the Respondents did not produce the withheld HSR
documents.

CenturyLink and Qwest can only surmise that either Joint CLECs intentionally
waited to file the Motion or were so consumed disputing the very same discovery in
other states that they simply neglected to do so in Oregon. Whatever the case, if not

having this information were so important to Joint CLECs’ case, they would not have

? On October 1, 2010, Qwest provided to Integra numerous highly-confidential HSR documents
that it had previously provided to Commission Staif in response to Staff data requests No. 66.

*In their motion, the Joint CLECs argue about motions for in cumera review and the concept of
“Staff's Eyes Only” (“SEO”) designations. (Motion, pp. 2-3.) However, none of that is relevant to the
issues in Oregon, where the Joint Respondents did not seek any “Staff's Eyes Only” status or a request for
any in camera review. The Joint CLECs simply did not approach the Joint Respondents about the HSR
documents in Oregon until very recently, and only did so immediately before filing their September 20,
2010 motion to compel H5R documents..



waited until just weeks before the hearing (months after receiving the data) to challenge
CenturyLink’s and Qwest’s stated objections to providing the HSR information.

In this context, it is clear that this Motion to Amend the schedule, the late-filed
motion to compel production of the FISR documents, and the recently-filed Iand
unsupported motion to compel® are not intended to aid the Joint CLECs’ case. The
motions filed by Joint CLECs will only serve to cause delay in the Commission’s review
of the Merger, and will not result in the inclusion of relevant, additional information to
the record. Further, amending the schedule would result in delay that would unduly
prejudice CenturyLink and Qwest, and would inconvenience the Commission, all of the
numerous witnesses, counsel and support personnel.

The Commission scheduled these hearing dates four months ago. To change
them now, for what appears to be a procedural gambit by the Joint CLECs to introduce
new, largely irrelevant evidence and apply pressure on the Joint Respondents, would
not set the appropriate example for future cases before this Commission.

Furfher still, the practical effect of granting the Joint CLECs’ motion would be a
great inconvenience to all of the parties and witnesses here. The Joint Respondents note
that by their count, there were at least 28 witnesses who filed testimony, and most of
them live and work outside of Oregon and thus have made the appropriate travel and

work arrangements. All of these witnesses did so with the understanding that the

® Please refer to Joint Respondent’s simultaneously filed Response to the Joint CLECs” Motion to
Compel, explaining why that Motion is moot and should be denied.
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hearing would take place on October 20 and 21, 2010, after the parties all agreed to
those dates back in June. To change the date at the eleventh hour, especially based on
the Joint CLECs sitting on their hands and waiting until the last minute to compel or
seek certain irrelevant discovery, would be an enormous inconvenience to all those
involved, and would be a disservice to the parties in this important proceeding.
Moreover, even though the Joint CLECs have agreed to a delay, the practical effect is
that the particular dates that the Joint CLECs suggest will not be available to at least
some of the participants, especially given everyone’s busy schedules, including their
participation in other merger dockets across the country.® Thus, for the Commission to
simply vacate these dates based on this last-minute request would be an undue
hardship and prejudice to the Commission and the parties.

Finally, even in the event the Commission were to be sympathetic to the CLECs’
dubious request, in no case should the hearings next week be canceled, and there is no
need for such drastic action. As mentioned, the parties have invested substantial
resources in preparations and travel arrangements for those hearings, and it is simply
too late in the process to cancel them without substantial prejudice. At the most, the

Commission could consider (although the Joint Respondents do not believe it is

% As the Joint CLECs themselves note (see Motion, p. 4, fn. 7), proposed hearing dates in the future are not
very feasible given the hearing schedules in merger approval proceedings in other states, and the fact that many of
the counsel and witnesses involved in those hearings are also counsel in witnesses in this proceeding. As the Joint
CLECs further note (Motion, p. 5, fn. 9), there are hearings scheduled in seven other states just in the month of
November alone. The CLECs do not mention, however, that there is also another hearing the week after the one
here (QOctober 26-27 in Utah), and that they have filed an almost identical motion to delay that hearing as well (also
with proposed December dates). In short, the lkelihood of all counsel, witnesses and Commission personnel to be
available on the two suggested days is practically nil.



necessary for the reasons stated above) providing for a brief additional round of pre-

filed testimony and a half-day hearing for the very limited purpose of addressing any

relevant issues the Joint CLECs identify based on their review of the HSR documents.

CONCLUSION

For all of these reasons, the Joint Respondents respectfully submit that the

Comumnission should deny the Joint CLLECs” Motion in its entirety.

DATED: October 14, 2010

CENTURYLINK

William Hendricks, 11
CenturyLink

805 Broadway Street
Vancouver, WA 98660

(360) 905-5949 (office)
(541) 387-9439 (secondary office)

Tre Hendricks@CenturyLink.com

Attorney for CenturyLink, Inc.
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Alex M. Duarte
Qwest Law Department
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503-242-5623
503-242-8589 (fax)
Alex.Duarte@qwest.com

Attorney for Qwest Communications
International, Inc.
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