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INTERNATIONAL PAPER 

COMPANY’S REPLY TO 

PACIFICORP’S RESPONSE IN 

OPPOSITION TO MOTION FOR 

WAIVER OF RULE AND LEAVE TO 

FILE COMPLAINT 

 

I. INTRODUCTION 

Pursuant to the ruling of ALJ Grant of September 17, 2009, International 

Paper Company (―International Paper‖) submits the following reply to PacifiCorp’s 

response in opposition (―Response‖) to International Paper’s motion for waiver of  

OAR § 860-029-0100(5)(a) and leave to file its complaint (―Motion‖).  In short, 

PacifiCorp has stated false claims that are graphically refuted by the attached exhibits and 

explained in the following discussion.  Because PacifiCorp willfully violated the terms of 

Schedule 38, it has mooted the necessity of a 60 day waiting period.  The Commission 

can and should waive the 60 day statement requirement of OAR § 860-029-0100(5)(a), 

and grant leave to International Paper to file its complaint. 

II. DISCUSSION 

PacifiCorp opposes International Paper’s motion on a disingenuous 

recitation of facts.  First, more than ―oral comments‖ were provided to PacifiCorp in 
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response to the first draft power purchase agreement (―PPA‖) of August 10, 2009.  

Response at 3.  On August 11, 2009, International Paper submitted written commentary 

via email, in the form of a revised Section 22 of the first draft PPA attached to its email.  

Exhibit 1.  PacifiCorp later acknowledged the sufficiency of this written commentary, in 

an email response on September 4, 2009, in which it agreed that International Paper first 

provided written comments on August 11, 2009.  Exhibit 2.  PacifiCorp then argued that 

International Paper should wait 60 days from that commentary date before filing a 

complaint.  Tellingly, Schedule 38 provides that a complaint may be filed 60 days after 

―written notification,‖ including either commentary or proposals.  Sections B.7, B.5.  

Plainly, therefore, PacifiCorp understood International Paper to have provided written 

commentary and/or proposals, and not merely oral comments, on August 11, 2009.  

Next, PacifiCorp also acknowledges nothing more than oral commentary 

in response to the second draft PPA of August 13, 2009.  Response at 3.  As may be 

irrefutably seen in Exhibit 3, however, further written commentary was provided 

regarding the second draft PPA by email on August 19, 2009.  In this email, International 

Paper referred to oral commentary previously provided, but the email itself provides 

additional commentary.  Exhibit 3. 

Most importantly, however, Exhibit C is a written testament to 

International Paper’s request, pursuant to the provision of Schedule 38, Section B.6, for a 

final, executable version of the agreement which PacifiCorp is required to provide within 

15 days.  On August 19, 2009, International Paper stated, ―we understand that a final 

draft will be sent to us for acknowledgement and acceptance.‖  Exhibit 3.  Hence, 
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PacifiCorp’s contentions that International Paper failed to respond to its third draft PPA 

are inaccurate.  International Paper had already accepted its terms.   

The third draft PPA was not even submitted until August 21, 2009.  

Motion at 2; Response at 3.  The third draft PPA was not a final, executable version of 

the second draft accepted by International Paper, as Schedule 38 required.  Rather, the 

third draft PPA was a radical and unilateral revision of the accepted agreement, as may be 

immediately seen by comparison of the pricing provisions of the accepted, second draft 

PPA and the third draft PPA.  Compare Exhibit 4 (second draft PPA, Exhibit F), with 

Exhibit 5 (third draft PPA, Exhibit F).  In brief, PacifiCorp completely withdrew pricing 

provisions that were in accord with then-current Schedule 37 avoided cost purchase 

rates—after International Paper had accepted those terms. 

Schedule 38 mandates that in PPA negotiations, PacifiCorp ―will not 

unreasonably delay negotiations and will respond in good faith to‖ proposals.  Section 

B.5.  Pulling the pricing terms from an agreed upon contract does not satisfy these 

requirements.  In this light, PacifiCorp’s arguments fail to persuade of equity or even 

legality.  The Commission has unquestionable power and authority under ORS § 756.040 

to waive the 60 day waiting period requirement, in order to protect International Paper 

against PacifiCorp’s unjust and unreasonable practices in delaying PPA finalization and 

in bad faith negotiations.   The majority of PacifiCorp’s arguments, concerning legally 

enforceable obligations, should properly be reserved for PacifiCorp’s answer.   

III. CONCLUSION 

For the foregoing reasons, the Response arguments should be rejected. 
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Dated this 28th day of September, 2009. 

    Respectfully submitted, 

DAVISON VAN CLEVE, P.C. 

/s/ Melinda J. Davison  
Melinda J. Davison 

Jesse E. Cowell 

333 S.W. Taylor, Suite 400 

Portland, Oregon 97204 

(503) 241-7242 phone 

(503) 241-8160 facsimile 

mjd@dvclaw.com 

jec@dvclaw.com 

Of Attorneys for International Paper Company 
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Suite 400 

333 SW Taylor 

Portland, OR 97204 
 

September 28, 2009 

 

Via Electronic and U.S. Mail 
 

Public Utility Commission 

Attn: Filing Center 

550 Capitol St. NE #215 

P.O. Box 2148 

Salem OR 97308-2148 

 

Re: In the Matter of International Paper Company v. PacifiCorp  

Docket No. UM 1449 
 

Dear Filing Center: 

 

  Enclosed please find the Reply to PacifiCorp’s Response in Opposition to Motion 

for Waiver of Rule and Leave to File Complaint on behalf of the International Paper Company in 

the above-referenced docket.   

 

Thank you for your assistance. 

 

Sincerely yours, 

 
UU 

/s/ Brendan E. Levenick 
Brendan E. Levenick 

 

Enclosures 
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I HEREBY CERTIFY that I have this day filed the foregoing Reply to 

PacifiCorp’s Response in Opposition to Motion for Waiver of Rule and Leave to File Complaint 

on behalf of the International Paper Company, upon the parties, on the service list, by causing 

the same to be deposited in the U.S. Mail, postage-prepaid, and via electronic mail.   

Dated at Portland, Oregon, this 28th day of September, 2009. 

UU/s/ Brendan E. Levenick 
Brendan E. Levenick 

 
(W)  LOVINGER KAUFMANN LLP         

JEFFREY S LOVINGER 

825 NE MULTNOMAH STE 925 

PORTLAND OR 97232-2150 

lovinger@lklaw.com 

(W)  PACIFIC POWER & LIGHT         

JORDAN A WHITE 

825 NE MULTNOMAH STE 1800 

PORTLAND OR 97232 

jordan.white@pacificorp.com 

 
(W)  PACIFICORP OREGON DOCKETS         

OREGON DOCKETS 

825 NE MULTNOMAH ST STE 2000 

PORTLAND OR 97232 

oregondockets@pacificorp.com 

 

 


