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BEFORE THE PUBLIC UTILIW COMMISS¡ON
OF OREGON

uM 1276

In the Matter of

THE PUBLIC UTILITY COMMISSION OF
OREGON

Staffs request to open an investigation
regarding performance-based ratemaking
mechanisms to address potential build-vs.-
buy bias.

OPENING COMMENTS
OF PACIFICORP

I. INTRODUCTION

As summarized in the caption to this docket, the objective of this investigation is to

develop PBR-type incentives or other regulatory innovations to lessen or eliminate

perceived utÍlity preference for utility-owned resources over purchased power resources.

Through the workshops leading up to these Opening Comments, the parties to this case

have produced a series of straw proposals addressing this issue. With input from other

parties, PacifiCorp developed the Conservation lncentive Model for purchased power

("ClM/pp"), a copy of which is attached to these Opening Comments as Exhibit 1.

In reviewing these straw proposals, the Commission should consider at least three

aspects of the larger context of this case.

First, this docket is the last of a trilogy of major policy investigations at the

Commission on resource planning and acquisit ion, including UM 1182, which updated the

Commission's guidelines for competitive bidding, and UM 1056, which updated the

Commission's guidelines for resource planning. See /n re Investigation Regarding

Competitive Bidding, Order No. 06-446, UM 1 182 (2006); ln re lnvestigation into Integrated

Resource Planning Requiremenfs, order No. 07-022, uM 1056 (2oor). These
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investigations were activities specifically designed to promote one of the Commission's

principal agency objectives since 2005, which is to "Adopt regulatory policies that encourage

utilities and customers to meet energy needs at the lowest possible cost and risk."1 The

Commission should judge the straw proposals in this case by whether they complement the

resource planning and acquisition policies adopted in UM 1182 and UM 1056.

Second, this docket effectively constitutes the last phase of a review of the

Commission's policy on the pricing of new generation resources which began in

AR 417lAR 441 and has continued in UM 1066. This "cost or market" issue was raised by

the enactment of direct access in Oregon in 1999 through ORS 757.600, et seq. As direct

access was originally envisioned, utilities were to provide a market-þased standard offer rate

as the default rate, but not a cost-of-service rate. To implement direct access, the

Commission adopted a rule, OAR 860-038-0080(1)(b), providing that: (1) utilities were not

required to add new generation resources; (2) major capital improvements to existing

resources were subject to an IRP process; and (3) new generating resources were included

in revenue requirement at market prices, not at cost, and not added to rate base even if

owned by the utility.

In the wake of the Western energy crisis in 2001, however, Oregon amended its

direct access law to require utilities to provide a cost-of-service rate to all customers unless

the Commission waived this requirement based upon specific findings regarding the

functionality of the competitive retail market. ORS 757.603. Since the enactment of

ORS 757.603, the repeal of OAR 860-038-0080(1Xb) has been the subject of considerable

debate. ln its direct access rulemaking , AR 417lAR 441, the Commission declined to decide

whether to repeal the rule and instead opened an investigation on the issue, UM 1066.

I See http://www.puc.state.or.us/PUC/commission /2005_objectives.shtml.

OPENING COMMENTS OF PACIFICORP

McDowell& Rackner PC
520 SW Sixth Avenue, Suite 830

Portland. OR 97204

Page 2



1 In March 2005, the Commission abated UM 1066, based upon the following

2 rationale:

3 "The comments submitted provide numerous valid reasons for

4 iä'l$5flåTir'å1i:?:iì'ïï:i':iil:'i"il'"'u.:'l,T3Tlå,t¡rr
concerned, however, that the use of a cost standard will cause

5 a utility to favor its own proposed resources. Two of our open

6 ff'"','"8'tr#l""ffi lË:3f'äi:Jl'.?:T:¡,,üi ãil'll,'i'"
7 :?:':il:i.::å%"1'åi:idi:"iï:l1l:"+'ff:-ï"ii'"i;"',:iï*"'
8 lîi,f;tiLtr:ilIï.:Xi53iffiT lli?åi1"'.:JÏ"Ëfi:'l¡,:i':""'
e å'::iJ,i:ifi:i[åi? i:]:iil5::e;i':å"""i5;li?T;å['iä:3[

utility bias in favor of owning its own resources. We want to
10 wait until those proceedingã are resolved to issue our final

decision in this docket."
1 1

12 In re lnvestigation Into Regulatory Policies Affecting New Resource Development, Order

13 No.05-133, UM 1066 (2005).

14 The Commission should test the straw proposals in this docket by whether they are

15 sufficiently robust to address and eliminate the impediments to final modification of

16 OAR 860-038-0080(1Xb). See Staff Report, UM 1276 (ltem No. 1 , August 22, 2006 Public

17 Meeting) (August 14,2006) ("Staff Report") ("Going fonryard with this investigation will bring

18 docket UM 1066 to final resolution."). PacifiCorp submits that modification of OAR 860-038-

19 0080(1Xb) is necessary to rationalize the Commission's architecture for new resource

20 pfanning and acquisition adopted in UM 1182and UM 1056. lndeed, assumptions around

21 the continued inclusion of new resources in a utility's rate base at cost are contained in the

22 final orders in both UM 1182 and UM 1056, and are a premise of this investigation.

23 Third, the Commission should review the straw proposals in this case for consistency

24 with key Commission precedents. This is the second investigation the Commission has

25 conducted on the "build vs. buy" issue. The first was UM 573, opened in response to the

26 passage of the Energy Policy Act of 1992. See /n re Requirements of Section 712 of the
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1 1992 Energy Policy Acf, Order No. 93-1491, UM 573 (1993); see a/so ln re Requirements of

2 Section 712 of the 1992 Energy Policy Acf, Order No. 94-1611 (1994). In this investigation,

3 the Commission was one of the first to acknowledge the potential impacts of PPA-related

4 imputed debt on a utility's balance sheet.

5 This is also the second major docket on incentive regulation, the first being UM 409,

6 where the Commission adopted incentives for conservation. See In re Electric Utility

7 Incentives for Acquisition of Conseruation Resources, UM 409, Order No. 92-1673 (1992);

8 see also ln re PacifiCorp and PGE Conseruation Program Expenses, Order No. 89-1700

I (1989). Because of these cases, the Commission does not need to start from scratch in this

10 case, but instead can build from the results of its earlier investigations.

11 II. COMMENTS ON CONSERVATION INCENTIVE MODEL FOR PURCHASED POWER

12 Mindful of the point just made-that the Commission should use its existing

13 precedents as building blocks for this investigation-the Conservation Incentive Model for

14 purchased power (ClM/pp) takes Oregon's historic approach to neutralizing utility bias

15 against conservation and applies it to neutralizing perceived utility bias against purchased

16 power. The premise of this approach is to develop regulatory comparability between the

17 desired resource (conservation or purchased power) and utility-owned resources, and

18 provide an opportunity for additional, utility-specific incentives.

19 The CIM/pp has two major components. The first is based on ln re PacifiCorp and

20 PGE Conservation Program Expenses, Order No. 89-1700 (1989), where the Commission

21 allowed capitalization of all DSM expenditures (both capital and expense) to remove the

22 disincentive to invest in new DSM. The Commission also allowed amortization of these

23 costs, with a return, over the life of the DSM program.

24 The CIM/pp tracks this approach by allowing utilities to capitalize certain PPA costs,

25 with an AFUDC-type return before these costs are reflected in rates. Thereafter, assuming

26 the Corirmission finds that the PPA is prudent, the utility amortizes the capitalized PPA costs
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1 over the life of the PPA, with a return based on the utility's ROR. Because the prudence

2 review of a PPA can occur in the context of a RVM or PCAM fÍling (mechanisms now in

3 place for PGE and PacifiCorp), regulatory lag should be a manageable factor in the

4 implementation of this proposal.

5 While the CIM/pp follows the capitalizatíon concept developed in Order No. 89-1700,

6 it tailors this concept in severalways to fit its application to purchased power.

7 First, to accomplish the Commission's policy objective in this docket, the CIM/pp is

8 broadly designed to cover any PPA that could be replaced by a utility-owned asset. To

9 exclude a large volume of short-term transactions, howeve¡:, the CIM/pp is limited to new,

10 multi-year PPAs.

11 
' 

Second, the CIM/pp applies only to the capacity portion of PPAs (if not specified in

12 the contract, the proxy capacity value is determined using S&P's methodology). The

13 capacity portion is also capped at a maximum of 50 percent of total PPA costs. Limiting the

14 capitalization to capacity costs makes the CIM/pp more practical to implement and more

15 modest in scope. lt is also designed to help counteract rating agency debt imputation for

16 PPAs, which targets PPA capacity costs.

17 Third, the CIM/pp determines the amount to be capitalized by applying a net present

18 value analysis to PPA capacity costs, using the same discount rate S&P uses in its debt

19 imputation methodology (r.e., the utility's average cost of debt over 3 years).

20 The other major component of the CIM/pp is based on In re Electric IJûffiy lncentives

21 for Acquisition of Conservation Resources, UM 409, Order No. 92-1673 (1ggZ). tn this case,

22 the Commission acknowledged that regulatory comparability was insufficient to change

23 utility behavior because this, at best, left utilities indifferent. Thus, the Commission also

24 allowed utilities to seek additional incentives to make DSM expenditures more attractive

25 than traditional supply-side investment. The Commission decided that these incentive

26
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1 mechanisms should be, at least to some degree, utility specific because a mechanism can

2 only function as an incentive if the entity sought to be encouraged views it as such.

3 The Commission gave five specific policy goals for these additional incentive

4 mechanisms: (1) symmetrical rewards and penalties; (2) specific benchmarks; (3)

5 proportionate rewards/penalties; (4) significant but not excessive incentives; and (5) savings

6 should be based on best estimates and not subject to after{he-fact true-up adjustments.

7 The CIM/pp allows utilities to propose additional, utility-specific incentives for PPAs,

I as long as they meet the policy goals set forth in UM 409.

I As demonstrated by the CIM/pp, the Commission's conservation incentive

10 precedents provide a useful framework for the development of purchased power incentives

11 in this docket. The framework has the key virtue of being predictable in its application

12 across a wide variety of different types of PPAs, a necessary component of any effective

13 incentive mechanism. The limitations proposed by the CIM/pp, particularly its application to

14 PPA capacity costs only, make the CIM/pp workable and adhere to the Commission's policy

15 against excessive incentives. The approach of capitalizing PPA costs, subject to a

16 prudence review, specifically tracks one of the suggestions in the Staff Report for

17 "controlling the incentives provided to the utilities while allowing a return on all or a portion of

18 the PPA contract." Staff Report at 7.

19 An example of a similar approach to the CIM/pp is Mississippi Section 77-3-93,

20 which entitles a utility to a return on the capacity portion of a PPA from a non-utility

21 generator which is more than 30 days in duration, subject to a reasonableness review by the

22 Commission.

23 PacifiCorp appreciates PGE's related straw proposals, providing an income

24 opportunity on contracts and on a PPA portfolio. PacifiCorp has two concerns about these

25 proposals, however, as compared to the CIM/pp. With respect to the straw proposal

26 proposing an income opportunity for contracts, the concept of variable return rates for
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1 different contract types could lead to uncertainty and potential conflict among padies over

2 the proper return rate. With respect to PGE's straw proposalfor an income opportunity by

3 portfolio, the issue is whether the application of the incentive to the entire PPA portfolio

4 might dilute the impact of the incentive on future resource decisions.

5 III. COMMENTS ON PGE'S DEBT IMPUTATION STRAW PROPOSAL

6 The topicality and importance of this docket was underlined in December 2006, when

7 S&P asked for comments on a proposalto refine its guidelines on imputed debt associated

8 with purchased power. These new guidelines, adopted in the first quarter of 2007, generally

9 expand the range of PPAs to which S&P will impute debt by eliminating the previous 3-year

10 minimum and introducing the concept of "evergreening," which assumes short-term PPAs

11 will be renewed to meet long-term obligations to serve load.

12 S&P published its first guidelines on debt imputation in 1990 and updated them in

13 1993 after the passage of EPACT 1992. ln the Commission's first "þuild vs. buy" docket, the

14 Commission acknowledged that "a utility's capital structure may be influenced by longterm

15 purchased power obligations." ln re Requirements of Section 712 of EPACT 1992, Order

16 No. 94-1611, UM 573 (1994).

17 The issue next resurfaced after S&P reworked its debt imputation guidelines in 2002-

18 03 to address the growing number of PPAs, especially tolling agreements. These guidelines

19 resulted in increased amounts of imputed debt for Oregon utilities. For example, in a recent

20 presentation, S&P cited PacifiCorp as an example of a utility with a relatively large amount

21 of imputed debt, changing the debt to total capital ratio by 6.4 percent, from 52.6 percent to

22 59 percent. See Debf Imputation for Power Purchases: Standard & Poor's Revised

23 Approach at13 (Feb 23, 2007), attached as Exhibit 2.

24 Because the existence of imputed debt associated with PPAs is irrefutable, the

25 Commission must address this issue to achieve its policy objectives in this docket. S&P has

26
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1 made clear that there are two ways in which commissions can respond. See Summary of

2 Phone Call with David Bodek of S&P from UM 1276 Workshop, attached as Exhibit 3.

3 First, commissions can adopt regulatory mechanisms that reduce the baseline risk

4 factor of 50 percent used in the debt imputation calculation. This does not eliminate or

5 offset imputed debt, but may lower the overall level of debt. Unfortunately, based upon the

6 workshop discussions focusing on this issue, the Commission's ability to materially alter

7 current imputed debt levels for Oregon utilities through regulatory recovery mechanisms

8 appears quite limited. ld. For example, PGE reported that it has a 30 percent risk factor,

9 which is close to the 25 percent maximum reduction S&P allows absent a legislative

10 mandate. For this reason, no party has sponsored a straw proposal specifically designed to

11 reduce the risk factor through new power cost recovery mechanisms.

12 Second, commissions can recognize a revenue stream to offset the impacts of the

13 imputed debt, either by adoption of a proposal such as the CIM/pp or by adoption of an

14 approach such as that presented in PGE's straw proposal to impute additional equity in the

15 utility's capital structure. Staff's Report specifically acknowledged equity offsets as an

16 option for addressing imputed debt:

17 "S&P has identified an authorization of return on the amount of
additional common equity needed to offset the debt

18 equivalency of a PPA as one method regulators can used to
recognize the cost of debt equivalency. Simply put,

19 recognizing the imputed debi from thé PPA will ðause a utility's
debt-equity ratio to change. The common equity offset would

20 be an addition to the corñmon equity that woûld'restore the
authorized debt-equity ratio to the approved ratio. The effect

21 of this addition would-be a slight upwärO movement in the
overall authorized rate of return."

22

23 Staff Report at 6.

24 Other states have instituted equity offsets similar to those contained in PGE's straw

25 proposal on debt imputation. Florida has allowed rate recovery for equity designed to offset

26 imputed debt costs associated with QF contracts. See /n re Florida Power & Light, Florida

McDowell& Rackner PC
520 SW Sixth Avenue, Suite 830

Portland, OR 97204

Page I - OPENING COMMENTS OF PACIFICORP



1 Public Service Commission, Order Nos. PSC-99-0519-AS-El; PSC-02-0501-AS-E1.

2 Colorado recognized higher equity in a utility's capital structure infused to offset debt. See

3 In re Public Seruice Co of Colorado, Colorado Public Utilities Commission, Dockets 044-

4 214E,04-215Ê and 04A216E. Also, some states have also expressly included the impact of

5 debt imputation on cost of capital in their RPS cost recovery language, such as Nevada.

6 See NRS 704.7821(7Xb).

7 lf the Commission does not adopt the CIM/pp, then it should adopt PGE's straw

I proposal on imputed debt. PacifiCorp suggests that the Commission approve the general

9 concept of an equity offset to imputed debt and permit utilities to modify the exact details of

10 PGE's straw proposal regarding calculation of the equity offset as necessary to suit their

11 individual circumstances.

12 IV. COMMENTS ON NIPPG'S STRAW PROPOSAL

13 NIPPC's straw proposal addresses the "build vs. buy" issue in both the Request for

14 Proposals (RFP) and ratemaking context. On the ratemaking issue, NIPPC generally

15 supports the CIM/pp, a position that PacifiCorp appreciates.

16 On the RFP issue, NIPPC asks the Commission to reopen its UM 1182 order,

17 change the approach to resource comparability adopted in RFP Guidelines 9 and 10 of that

18 Order, and impose a new'PPA risk avoidance díscount." As discussed above, PacifiCorp

19 believes that parties should work from the decisions in UM 1182 and UM 1056, not reargue

20 them. Separate proposals on resource planning and acquisition are outside of the scope of

21 this investigation on ratemaking incentives.

22 Additionally, Oregon RFP Guidelines g and 10 adopted in UM 1182 direct

23 consideration of non-price factors such as those sought to be quantified in NIPPC's proposal

24 in bid evaluation and require an independent evaluator to score a utility self-build option

25 taking into account these same non-price risks. See ln re lnvestigation Regarding

26 Competitive Bidding, Order No. 06-446 at 10-13. UM 1182 (2006). Because the current
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1 RFP guidelines require review of risks and benefits of different resources, there is no clear

2 need for NIPPC's PPA risk avoidance discount in the RFP process, especially when the

3 concept would be so challenging to fairly design and implement.

4 Quantification of the value of risk assumption in a PPA is a complex exercise, in part

5 because this value varies by contract types and terms. An across-the-board discount for

6 PPAs of 10 percent does not account for the wide variability of contracts or for the offsetting

7 risks that PPAs can create. ln the earlier "build vs. buy" docket in Oregon, the Commission

I compiled a list of the advantages and disadvantages of utility and non-utility ownership of a

9 resource. See In re Requirements of Section 712'of the 1992 Energy Policy Acf, Order

10 No. 94-1611 at Appen dix 2, UM 573 (1994). A review of this list shows how difficult it would

11 be to establish that PPAs should be discounted and to set the level of this discount.

12 ln the place of this proposal, and building on NIPPC's support for the CIM/pp, the

13 Commission could consider excluding the costs of the incentives provided by the CIM/pp

14 from the economic analysis of bids in an RFP. In this manner, PPAs would not be

15 disadvantaged in the RFP process by the CIM/pp. This approach is similar to the

16 Commission's approach to imputed debt costs in the RFP process. As a policy matter,

17 Guideline 9 precludes consideration of these costs in determining the initial short-list, even if

18 this may give an advantage to PPA bids. /d at12. The Commission could extend similar

19 treatment to CIM/pp incentive costs and potentially obviate the need for NIPPC's straw

20 proposal.

21 NIPPC suggests that the Commission review the regulatory construct that emerges

22 from this docket after 5 years to ensure its effectiveness. PacifiCorp supports this proposal.

23 V. COMMENTS ON ICNU's ROE DISCOUNT PROPOSAL

24 ICNU's straw proposal is designed to offset any economic value provided to the

25 utility under a PPA incentive mechanism by a reduction in the utility's Return on Equity

26 (ROE). ICNU's proposal is most accurately viewed as an anti-proposal, because such an
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1 equity reduction would effectively negate the purpose and effect of any incentive mechanism

2 the Commission adopts. Indeed, by creating additional balance sheet risk to utilities, ICNU's

3 proposal is worst than circular, likely leaving utilities in a more negative position financially

4 from acquiring PPAs than they would have been without an incentive mechanism in the first

5 place. For this reason, PacifiCorp would not seek a PPA incentive mechanism if it was

6 conditioned on ICNU's proposed equity reduction.

7 In addition, ICNU's straw proposal lacks foundation in sound regulatory principles.

I ICNU's bases its straw proposal on the theory that the incremental revenues produced by a

9 PPA incentive mechanism reduce the utility's overall risk. But, the point of the mechanisms

10 proposed in this case is to offset the additionalfinancial risk that PPAs create for utilities in

11 the form of imputed debt and lowered returns. See, e.9., Rosenberg, Purchased Power:

12 Risk Without Return?, 134 Pub Util Fort 36 (1996) (summarizing the financial, regulatory and

13 supply risks that justify regulators treating PPAs as a capital asset with a return on

14 investment). The incentive mechanisms are therefore not risk reducing; they are risk

15 neutralizing. Even if ICNU's theory was that the acquisition of additional PPAs should lower

16 the utility's overall risk (a variation on NIPPC's theory), as discussed above, PPA risk

17 assumption is contract specific, difficult to quantify, and potentially offset by the additional

18 risks that PPAs present.

19 PacifiCorp appreciates ICNU's underlying concern about the potential costs of a PPA

20 incentive mechanism, and PacifiCorp designed the CIM/pp with this in mind. But, unless an

21 incentive mechanism provides material economic value to the utility, it will not function as an

22 incentive. The CIM/pp attempts to balance these two competing concepts. Ultimately,

23 customers will benefit from a balanced, well-designed incentive mechanism through the

24

25

26
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acquisition of additional, cost-effective PPAs and the future resource optionality a robust

wholesale market provides.

DATED: May 31,2007.

McDoweu- & Rncxrurn PC

Attorneys for PacifiCorp
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CERTIFIGATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing document in

Docket UM 1276 on the following named person(s) on the date indicated below by email

and first-class mail addressed to said person(s) at his or her last-known address(es)

indicated below.

Susan K. Ackerman
susan. k. ackerman@comcast. net

Steve Chriss
Public Utility Commission of Oregon
PO Box 2148
Salem OR 97308-2148
steve. chriss@state. or. us

John Demoss
turbineone@earth lin k. net

Randall J. Falkenberg
RFI Consulting lnc.
PMB 362
8343 Roswell Rd
Sandy Springs, GA 30350
consultrfi@aol.com

J. Richard George
Portland General Electric
121SW Salmon St 1WTC1301
Portland, OR 97204
richard. georoe@pq n. com

Natalie Hocken
PacifiCorp
natalie. hocken@pacificorp. com
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Lowrey R. Brown
Citizens' Utility Board of Oregon
lowrev@oregoncub.orq

Melinda J. Davison
Davison Van Cleve PC
333 SW Taylor Ste 400
Portland OR 97204
mail@dvclaw.com

Jason Eisdorfer
Citizens' Utility Board of Oregon
iason@oreqoncub.org

Ann L. Fisher
AF Legal& Consulting Services
PO Box 25302
Portland OR 97298-0302
enerqlaw@aol.com

Ann English Gravatt
Renewable Norlhwest Project
ann@rnp.orq

Robert Jenks
Citizens' Utility Board of Oregon
bob@oreqoncub.orq
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ldaho Power Company
John R. Gale
rqale@idahopower.com

Sandra D. Holmes
sholmes@idahopower. com

Barton L. Kline
bkline@idahopower. com

Karl Bokenkamp
kbokenkamp@idahopower. com

Lisa D. Nordstrom
Inordstrom @idahopower. com

Gregory W. Said
gsaid@idahopower.com

Lisa F. Rackner
McDowell & Rackner PC
lisa@mcd-law.com

MichaelT. Weirich
Department of Justice
Regulated Utility & Business Section
1162 Courl St NE*
Salem, OR 97301-4096
michael.weirich@doi. state.or. us

DATED: May 31,2007.

Robert D. Kahn
NW Independent Power Producers
rkahn@nippc.orq

Michelle R. Mishoe
Pacific Power & Light
m ichel le. m ish oe(ô pacif icorp. com
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PacifiCorp
oregondockets@pacificorp. com

Rates & Regulatory Affairs
Portland General Electric
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Portland, OR 97204
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John W. Stephens
Esler Stephens & Buckley
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Northwest Energy Coalition
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