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PUC Filing Center
PublicUtility Commissionof Oregon
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Salem,OR 97308-2148

Re: Requestfor Hearing and Responseto StaffRecommendation
DocketUM 1244

I enclosefor filing NW Natural’sRequestfor HearingandResponseto StaffRecommendationin
theabove-referencedproceeding.Sincethereis no servicelist for this proceeding,otherthanour
client, no partieswereservedandno certificateof serviceis attached.

Very truly yours,
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MarcusA. Wood
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cc: ElisaLarson,NWNatural
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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
UM 1244

3

4 In theMatterof NORTHWESTNATURAL REQUEST FOR HEARING AND
GAS COMPANY (d/b/aNW Natural) RESPONSETO STAFF

S Applicationfor an AccountingOrder RECOMMENDATION

6

7 I. REQUESTFOR HEARING

8 Pursuant to ORS 757.259(2),NorthwestNaturalGasCompany(“NW Natural”)

9 requestsa hearing on its Applicationfor DeferredAccountingfor RevenuesandExpensesin

10 this docketUlIVI 1244. Pursuantto ORS757.259(2),anyparty is entitledto suchhearing

11 uponrequest.

12 II. RESPONSETO STAFF RECOMMENDATION

13 This docketinitially wasscheduledfor theregularagendafor theOregonPublic

14 Utility Commission’s(the“Commission”)March 23,2006public meeting,but thenwas

15 deferreduntil theApril 11, 2006public meeting. TheCommissionstaff’s (“Staff’) reportfor

~:~- 16 theearlierpublic meetingrecommendeddenialof NW Natural’sapplication. Because

17 NW Naturalhasrequestedahearing,to which it is entitledasamatterofright, NW Natural

18 recognizesthat Staffmight concludethatits recommendationhasbecomemoot. However,

19 asamatterof caution,NW Naturalsubmitsthis brief response.

20 NW Naturalfiled its applicationin thisdocketin orderto addresswhatit believesis

21 anunintendedconsequenceof SenateBill 408 (“SB 408”)—aconsequenceNW Natural

22 refersto asthe“doublewhammy”effect. Thatis, if NW Naturalrealizesareturnfrom

23 Oregonutility servicein excessof its allowedreturn,customersmayasaresultof such

24 higherearningsbe requiredto paytheutility asurcharge,while if NW Naturalis unableto

25 earnits allowedreturn,theutility mayasaresultof suchlower earningsberequiredto pay

26 its customersarefund.
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1 NW Naturalandotherpartiesareattemptingto addressthisperverseconsequenceof

2 SB 408 in theongoingpermanentrulemakingprocessfor SB 408. Staff in its memorandum

3 preparedfor theMarch 23 public meetingacknowledgedthatthedoublewhammyproblem

4 “is a legitimateissue.” BecauseNWNaturaldoesnot know whetherotherapproaches

5 consideredin theongoingSB 408 permanentrulemakingproceedingwill proveworkable

6 andsufficient, it hasproposedthat theCommissionuseits deferredaccountingauthorityto

7 maintainjust andreasonableratesandavoid thedoublewhammyeffect.

8 NW Naturalseeksto preservethis applicationuntil theCommissionhasdetermined

9 how thedoublewhammyeffect of SB 408 will be addressed,if at all, in thepermanentrules

10 implementingSB 408. Theutility would beprejudicedby adismissalof its applicationat

11 this time,becauseaccordingto ORS757.259(4),thedeferralmaybeauthorized“begi~ing

12 with thedateof application.” If theapplicationweredismissed,andtheCommissionlater

13 determinedthat it shouldconsiderthereliefhererequested,NW Naturalmight losethe

14 ability to implementthedeferraluntil thedateit refiled its application. Ontheotherhand,no

15 partywouldbeprejudicedif theCommissionscheduledahearingon this applicationafterthe

16 permanentrulemakingprocesswascompleted,becauseaccordingto ORS757.259(5),

17 deferredamountscanbeallowedin ratesonly to “the extentauthorizedby the[C]ommission

18 in aproceedingunderORS757.210to changeratesanduponreviewof theutility’s earnings

19 atthetime ofapplicationto amortizethedeferral.”

20 NW Naturalrespectfullydisagreeswith Staffs two objectionsto its application,but

21 believesthat bothobjectionscanbeheardandresolvedmoresurelywhenthecontentof the

22 SB 408permanentrule is knownand afterahearingon theapplicationin this docket. With

23 respectto theobjections,NW Naturalprovidesa shortinitial (albeit incomplete)response:

24 1. Therequesteddeferraltiesto a singleexpenseitem—incometax expense.

25 Thedoublewhammyeffectwill ariseonly if theratio ofthenetrevenuesfrom regulated

26 operationsoftheutility to grossrevenuesfrom regulatedoperationsoftheutility, as
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1 determinedby thecommissionin establishingrates,provesto be incorrect. Suchinaccuracy

2 in thenet-to-grossrevenueratio in turnwould arisefrom adifferencebetweenrevenuesand

3 expensesasallowedandaspaid. Thisdifferencebetweenrevenueandexpensesasallowed

4 andaspaid in turnwould causeadifferencebetweenincometax expenseasallowedandas

5 paid. In theabsenceoftherequesteddeferralaccount,NW Naturalwould berequiredto

6 adjustfor thedifferencesbetweenincometaxasallowedandpaid,but would bedeniedany

7 relatedadjustmentfor thedifferencesbetweentherevenuesandexpensesasallowedandas

8 paidthatcausedtheincometax difference.

9 Thedifferencesbetweenrevenuesandexpensesasallowedandaspaidmaybe

10 deferred,andin asubsequentratefiling, thespecific itemsofdifferencemaybe advancedfor

11 raterecovery.Undertheapplication,however,NW Naturalcoulddefersuchdifferencesfor

12 recoveryonly asandto theextentthey impactSB 408’s ratetreatmentof a singletypeof

13 expense—incometax expense.Thus,thedeferralcapturesthosespecificrevenuesand

14 expenseitems tied to changesin incometax expense,andthedeferralis permittedunder

~ 15 0RS757.259.
r~tJ~

~a 16 2. Therequesteddeferral is not barredby SB408. SB 408wasdesignedto

17 addressthe issueofthereductionin taxespaidby a utility astheresultof consolidatedtax

18 filings. Nothing in therequesteddeferralapplicationwill affect theapplicationof SB 408 to

19 savingsrealizedfrom consolidatedtaxfilings.

20 TheapplicationdoesaddresswhatNW Naturalbelievesis anunintended

21 consequenceofSB 408—thedoublewhammyeffect. Not only canNW Naturalfind no

22 legislativestatementthatthedoublewhammyeffect wasintended,but if suchwerethe

23 purpose,the law andtheCommission’sapplicationthereofwouldbearbitraryand capricious.

24 Imagine,for example,thedifficulty of defendingon appealthefollowing findingof the

25 Commissionin arateorder(for autility with a40 percenteffectiveincometaxrate):

26
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1 “For therateperiodin question,theCommissionfoundthat a
fair andreasonablereturnwas 10.5 percent. However,for the

2 mostrecentrateyear, theutility wasunableto earna 10.5
percentreturnwith theratesasauthorizedandin fact suffereda

3 $50million earningsshortfall. TheCommissionfinds that the
utility astheresultofsuchearningsshortfallshouldpaya$20

4 million refundto its customers.”

5
As Staffrecognizedin its reportandrecommendation,theDepartmentof Justice

6 memorandumdatedDecember27, 2005,clearlyindicatedthatratesmustbe “fair and

7
reasonable”includingany SB 408 adjustment.Theaboveresult,if permittedby the

8 Commissionwithout someform ofoffsettingdeferredrecoveryofrelatedutility losses,

wouldnotbe fair orreasonable.While Staffsreportstatedapreferencethat any
determinationofwhetherthe impactof SB 408 wasfair andreasonablebedeterminedon a
case-specificbasis,SB 408 doesnotmandatehowtheCommissionis to carryout its

~ 12 . . . . . .

ratemakingobligationsin thisregard. Moreover,nothingin SB 408 modifiesthe
~ 13 . . . .

Commission’spreexistingauthorityto allow thetypeof deferredaccountingrequestedhere.
~ 14 . .

At hearing,NWNaturalwould intendto presenttestimonyasto why its requesteddeferral
~ 15

under ORS 757.259is within theCommission’sratemakingauthorityand is superiorto a
~ 16

case-by-caseadjudicationasameansofpreservingfair andreasonableratemaking.
17

DATED: April 5, 2006.
18 STOELRIVES LLP

MarcusA. Wood
21

OfAttorneysfor NorthwestNaturalGas
22 Company

23

24

25

26
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