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Filing Center
Public Utility Commission of Oregon
550 Capitol Street N.E., Suite 215
Salem, Oregon 97208-2148

Re: UM 1232: Supplemental Authority and Request to Supplement Record

Dear Filing Center:

Complainants in the above-referenced docket submit this letter in response to Qwest
Corporation's Reply to Complainants Response to Qwest's Motion to Dismiss the Complainants'
Amended Complaint ("Qwest's Reply"), filed Februar 24,2006. In that reply, Qwest relies on
two orders to support its assertion that the Commission has repeatedly held that it does not have
the authority to award reparations based on uneasonable or unustly discriminatory rates or
overcharges. Qwest Reply at 3, (citing Order No. 02-227 in Docket No. UM 989 and Order No.
03-629 in Docket No. UM 1074).1 The Marion County Circuit Cour reversed and remanded
both of the decisions cited by Qwest. Enclosed as supplemental authority in support of
Complainants' Amended Complaint are copies of the Marion County Circuit Cour orders
reversing these decisions. Utilty Reform Project et al. v. Public Utilty Commission of Oregon
and Portland General Electric, Circ. Ct. No. 02C14884, Judgment, Januar 28, 2004 (reversing
Order No. 02-227); Utilty reform Project v. Public Utilty Commission of 

Oregon and PortlandGeneral Electric, Circ. Ct. No. 03C21227, Opinion Letter, June 4, 2004. In both decisions, the
Circuit Cour finds that the Commission has the authority to issue refuds of unlawfl rates and

questions the applicability of the filed rate doctrine in Oregon.

In addition, Qwest raises several new factual arguments to support its claim that the
Complainants knew or should of known of the basis for any cause of action on or around March
2002. Qwest Reply at 4-5. Complainants respectfully request that the Commission not consider
these factual arguments. First, it is clear that the question of when the Complainants knew or

I Qwest also cites to Order No. 03-629 to support its arguments regarding the applicabilty of 

the fied rate doctrine.Qwest Reply at 12.
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should have known of the bases for their causes of actions is a question of fact that is not
appropriately determined without development of the factual record. Second, it is inappropriate
for the Commission to consider issues raised for the first time in a reply brief because the
Complainants are not given the opportty to respond.

Should the Commission determine that it is appropriate to consider the factual allegations raised
in Qwest's Reply, Complainants request permission to respond to these factual allegations
through the submission of a supplemental reply brief and/or affdavits.

Please contact me if you have any questions. Than you for your consideration of these matters.

Very trly yours,

Davis Wright Tremaine LLP

1/!' vJ
SKW:jb

cc: Service List
Dan Foley
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IN THE CIRCVIT COURT OF THE STAtF OF oai:GON . .

FOR THE COUNTY OF MARION

UTiUTY REFORM PRWECT .
LLOD It MABET and LINDA It WlLUAMS,. . .

. .
No. D!C148S4~~ ,
.JUQGMENT ,~

Plaintiffs.
..'"

.v.

DREGON PUBUC UTILIT COMMISSIDN1 .

Defendant. and . .
.

PDRrLAND GENERAL ELfCTRIC CO...

Intervenur. .

.
Thjs mattr is a'lawliUIt filed under ORS ,se.;so to cheJle~ge 6rdir Nc.

O~2.27 of the Oregan Public UtilitV Ccmmission (DPUC), whìch was the final.

order,culminating OPUC Docket ND. UIV SBS.

The taUSe was briefed and wac orallv argued te the Han. Paul J. L.¡Î;sc:omb

on July :2. 2~OS, The Court issued an Opinion and Ordar, dated Nowmber 7,
.

2003, The matter being fullV adjudicßted as ta all issues and all partIes. it is .

hereby

ADUDGED thpt OPUC Order No. 0'2.227 Is unlawful, th'at the rates
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approved in QPUC Order No. 02-227 a1' neither Just nor reasonable" al1d that

the order is remanded to the OregDn Public Utllirv Comnniision fgr 'furthèr

proceeødrngs i:cnsis1ent with.the OPinion B!1CC Order of i:his Court

IT IS ~UDGEL
Dated thlSr"V .f~~ ~r . - .

Prepare by

Daniel M~k
AnV
10949 S. W. 4th Allenue
fanlanè. Oregcl1 !17.2iS

dah~meeeltnet
. For 'Philiniitfs

..

.,

. .
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IN TH CICt COURT OF 11 STAr OP O::QN

POR. TH COUN OF MAON

UT1k'ORMPRomT~ LLYD x. )
MABT~ AN LIK. WI1 ) OOe No. 02014884

)
PIa:fs; )

OPINON AN ORDER)
v. )

)
OGGON PUBLIC UT COMMSION, )

)Dafen- )
)an )
)PORTL G!N ILC CO.1 )
)Inteer. )
)

Plas bm tJ compla uu== oo 75G.580 to clcnge OPUC Or No. OZ-

221. OPC oo No. 02.0227 rDllawi! - adD~ setc:t agta betnPGE ii

the Cia Ut&1ity Bcm an 1b Co st Unde the te of th Ord PGEwa
alowed m ellina tJ Ttqjaa Nua1ca Plau &o it¡ bal_i sheet ~Iy an to adjir

and td vauu IQcoii¡ cha and re liilti asocte wi TtBI The

CommllÎO det ddt tb:cc øeWemmt Ilgrmt ww t)us aaiccmble" :m pr\'ded
e. - beefit 'EO the rapay. Pbbtiff 5C to have th Cour remw md 1'C tlm
Commiæloii.s CliD. .

Plati a1ie, in pa t1 mms adop by OPUC Oi:er Ng" Q2227 ar inccmtat

W1ib tb Cour"S pñor cIi&D, iw th ofd: Cum of Apab~ wbh hcI T. PGB eould nDr

reo aa rcctu en ii Trjan brhDDt as pa ofits r:te st af the TIQjmm Nucc
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Pia \W f: cr6m. Si- Ciii;ø i UliltyBctt v. OPUCa 154 Or App 1== 962 P2 '144

(1998), m c&-- 335 Or g1) ~g P3d td (2002).

Bssi=riY2 Petioii ccmla 11 t1 ii:r ià to accoun for the amunts

ratepay have al pBi to ME fo.r mm Trøjm ::ves s: Nøvebe: 9, 1992

an sh th efctve date of OPUC CI Nu. 95.322 They alo Gù tht th

CommQI~i¡ orde l--y eod~ tIt rate'pii cat ccbta reiefiom pas
unwt cb!eB." Pgoner see an 0I ta 11 Com rcuk tbe 0r2Q'ß lublie UtiUtY
Coøsim to set as iWd mo ttuuwf i:ug and ta ord ~()pp;ate nd hh
mtepayc:. .Eabbliff âI cba1 sever al: aspecls aftb se apve 'b th
c:1ueed OPUC orer.

Ðefdam. in ru. sr ti me !O caled "'ed ra do'" pr th Oicgo
Pub)i. Ut Camsion b ;oraderg pas hhroperiy ççc:tc ra wa setg Dew
raesii BU thi 't cbaengBd ta order sdptm th ~l£ 1Wy eo= with Oresim Ja
in ev ot reect as well

POI and O.mc cJtcMc1lle:30n Y. Pacic Power & Lig. 207 Or 433,296 P2 932

(1956) fo the prposition that Organ ha adote the fied me doc:td. The p1a m
McP11rr War a utl fur a. ref oItbi: mllon of an sJegey ww1a ¡aurp. Id. at
44S-46. Tho Co ho mat th 0D qu;¡Liøn b~ it WW wheer the dd we m ee
otth~ laW.D es1isbe nns, ¡do at 45,

NataJy. theMc:enmm Cour cUd iit addrs th= Commsi'a îitboñt, Up mm
af ..c:ii review oveg th mte pry apwd by the Commsion An
McPhe,.,ol1 cñin does not st th ddc Cimliiw ha no auor11 to mmsidc past

problem :i ¡etii ne ra a: the old rate~ ar omtd an apea. AcClgl,
Mr:rr itcI ofb 1i suan tor d~. posftioa in t1 cas~ aa c=tyii is :Dot

cotrWu¡ hee. i

1 Re~en~ly, w~ thout decidin~ whetbe~ Lhe filed-rate
doct::i.e wuicc Øtherwise apply r ~ O..egan C01t of Appea.:s
Qoncluded that the ~filed-ra~e dDc~r1e '~ars only an ~ction that
seeks 'Ci: va.:t t.ha 'te~ ccf an e,11c:le 'tariff." Adamson v.
WorldCon CQmmun.ta~c.cns, InC'. , Or App . P3d
(Oct. 22" 2CD3) (slip op) (citin A!&1: ;:ceiii O'£fice
:r=lephcne, 624 us 214, 222-23, 118 s Ct 1956, 141 L Ed Zcî 222
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ThD ~Ifiled rat doctcc' was .f er faKøgh 'V. C1ir Narrn Ro1way
Co, UQUS lS6S 4: s Ct47. õi L Ed in (192), 1DIC"ogll &~0Du.tusuae
mi1 undEthe ADti..1t Ac 'I pJaiaJleege tb tbr: taadjoi tage to

~ii VimCll:iioo an Bet ubi imd i.eai:le mtes. 14. it 160. 'Te plaintiffha
prously ~ tbcc mte in prcced berat 1! JJ Coe OmISSl bu
thi Commiisi ii;p,p th:r, TJ Cour .fd th the pJlif& ba no cc= of ac:tton

un th.A1n ÁCt because dd COD'si had aly deiide tbi th rate wer
iuooabll¡1 an non diSGaa, ld. at 161-6

Unle the ppDt ca th Keogh ca did no inolve a ..i' :i whô tl

Commn 01 Ii CDUm reew orb Cosi~s deion hu faad IIi: i: ÚJ bE .
wwonle Maver~ ihKegh Co speeiccø1y r:ted tht ~lrJftbt1 cfmir be
tod øfba rcsul-- in ia wh the ConmdssDn fowwd to be mega becae
1m=iily high or dicri1o, the ññ im of the daØ&cc isualz. whtf
natu; woul ha.ve becc i:ove¡ble in such proceegs" II at 162

PG! JJaWetler, al cl seerl other de in support Dft1it prpostian tht th

m=s wtablùcd at tt OI'C are the lawt mIe1 an em be the ony Jaw. rate un they ar

supssded by1h nex mm S;he, Par axi:pi~ th Ohi SUpr Cø hccd tbm acOD
for retuon bad on U1 emcben Jies m ree: the incre in iate ch by à im"lii:
utluude ¡¡ order ofcbe Puh1c t1titi Camsi whh Sl = orer is sueq
icer by 1: Su CClLU as uaøsClb1 lOci imwf. KøD DUf1, I'M 'Y. Cilli

&: ~lnfl /Jell Telflolæ Co., 141 N.d 465 (OhiQ i 9$7. Th CCR noted f; follDws:

Uf.he ra ot a. public utty ff Obi ar suject to a

ge. sra pIII ofRation tm colt:cttt; th an $1
set by t1 Pu Utes COIsion Bl tb 1awf ra WJti
in ti D5 they uæ m: asde as beIn UDonB an 1mw:1
by th SUpzme CoPd at that the Ge1 AD~y§ by
pIOdig a.mc where sUC mi may be susd ur

:f áetetlrm 1m to thir rconbh: i: lirss by'da
Snp Cou ha cooly abrD¡aaii tho Damm-law

nnedy ofnmtitttion in such çai: u

(19gS) . once again, r:ii:it.hl!l: Aåam$oJ¡ nor .A&T I:nae::ed ::a.tes
roun ~c b. unawfl by a Couxt on ~eview at a Comm1~s~on c~de~-
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rd. at 44. Simly. th AJabu Supp CDU held tht the lower Cou did DOE en in

~ to orderlh nttyto reib to tb-niiyem the judy ddccd poIt aEl!ta
increase. &t v. A1amaPufJ SUIi.CommiJsian. 307 So 2d 521, 52,539..0 (Al 1975).

In rei:g th C:dclusion both th Ollio :ad 1m Al8ban Coar cid aa re upo
th :fnowm¡ passae trMandeBrorhw.ln v. CltCQ Tunnl7' Co. 117 NB
774l 77s. 76 (It. 1954);

"1cc :fbd Ï3rr in th gas; is wh=ti:r a rae: whih ba
bem apprd by ihe Coi=c~ Commion af a 1m as iD
(19 nmi:cncss can be reed an auiiVU" me fbr th

pwoso of awar repaxDiu. We hold tbat it Qaz ev
thOng th ra ap,pve by tJ cossan b2 subsey bt

. set asdi: up jual reew".

In Mtel~ 1hc: Cv beJel th tb ~.Iaw rlt m reDOVeriear fb Jmi:ni:hTé
ebs by puJj" utI.s ha bøe suarsede by Sf and that mtayc Wt Dot cocò to
repmaon a:tbe reView CO l!et asde an or by th DDi:i:nn ø.¡ au

IDre in mæ Iá Not1;1Yii bowra, Maud bos lle bem s1ly lite in it aplicaon

e"'= m its gripwgjurdi. 9eelnJllø Yøt ø/lIl;lltJ ¡¡ll/iTiB Commat
c"mmwløn, 510 NB 2d 8S0 m. (1987),

:I ccci, the Nevad Sup=n Couhtd 1h obt a st wa rr ne"""'Y for
obla a refid afmoe/ irroy pmd Ø5 a ict gfjD UDWfI ord. Pul: &nIcs

Comm"n v. Sothwt: G' CoI 6& P2d ~ 627-30 (Nev. 1983). Th Nor Cso1ùm

Supe Cou aha aP.~ nnÛ5 ftm ra est1iç1:FAby an wi orde. N",11
Ctli e% relllities CØl1tsCl v. C9naertioll CoimJ 320 BE 2d õl9:r dSS-86 c;,C.

1984). That Cour bed th the ordg nf reds w: ii reve mæ.ma aa its

e;on i: logicay COll: .

1C'(RJetllotVC ø= ID Oi:ww when . . . the mi!y Ì! ic

to re&w re coctd pUl to b than la
8b1d ia. far suohpa use.' . ." Th key 'phre he is
Ilawfy emb1 ra' A rate has not bi: 1a1Yy

esb1bed sip1ybecaa the Cammn lm o1'd it. lfth

~
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O:mmiæ m::i. ØD e:or ofhv in ita Gr &o wbieh th~ iD
a tiely-appea tb ru pm Jnm effec by th oo have DO bcc
l.by eøtlihad' un th appeAt øm bb ma a f"ma

nniD on tb matt.11 lt at 685.

It sum those jumctiiws that bävø Ddd som roo ofih siriied .ted mtB
doct U!.at bos~ dided em whetb tb doi; prVC ti ('.ni-1nqíon ftm aIowi an

offiiirt for pf. imaperTy imOUd rates in L'eU now i- fonowi ajuci IGal on

appea.~ An ths CDur is mluc to embr any:f af ane docb:a wbi wad limt
tho ~YCJC5i; oft1 judCiaI ii cç1icit pmd fb 'b&tatW as au ID par of1hO're~~

Mor, :i the fo urga by PGE an ad ~ th OPT1~ thç filed ii ~

would in pmdc:~ becom a pDWMl pppt w11ch would fmmÐm~l th utity lê iu

m=jDgf judma :ncw. C1ly at leGt a pub SCJ ofmlscf. adopon CJth :f
ra do=me ÙÙ dd for ursea by PGI eo wel rmcoe iIaremglyag uuet
p;aps ev detf1I me proposals. On ap by the WUC, th 1b fida
borre:t datl mt coUeiitecc no msr how pooly wad iidj1Z wold be
pey lock in mm wo never bPl"Ie reb1e eve whe :5ly c!d to be
ua af ycm Dfsu==e CIJmt appeals In s1~ Defeeulaair" '\Dn ofih :ted me
do~e 138& mare in keg w.i th iatno scenaos of Joiiep as11ers Cak22 aa Lo,
CmPI! !lrø tt Loold Glm dd Wi ¡¡wwible Ullliy we mgotin.

POB appa:f som delP~ ofçQ fb th nt imdet prposal in ORB
757.225. However;! tt stae prvides Dcccbi wiff at bfr. a flms fi leadJr is eu

pi:ted by the ligb afJe¡; -pii Ratbr 1h pmorg to plao 11 lits on GithGl
judW rcv:cw of Ii nWg decion. or on 1.e Cams$iaii-s own pa\V uprc af

a jgc. rcveal~ ibt slle i8 iieeca digti: tv th n:ll 'Uty alon:

2 ro~ an escellent di~euS8ion ~~ tba inconsistent
~esQlution of the issues in~lv8d iR these C4aCS, aad Lhe ~ar1gua
pe:cutat1ans ahd, contra.diatcry applioa'iicns af the filed. :rate
doatJ:.ine in gthe:t jw:1Sd.1cic:i0n5r see Kr:Legs.t,. The GlO.:t of
.Regul~t.oi: Past: Current ..J.taai:..O.ßB of the ~JJle AgaJ.nsl:
Rer:rClaative Ra:t!.e Ma.k.ing- :î Publ.:r: Ut.U:Lty P.roceed:gi5, 1991 u.
Ill. L. R~v. 983.
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'WD public Uiil sløl cchar de callct n! n:c a

greate or les compauation 1b aQ seric lIeei: by it wLt

th øt. or Co" an a~ .i cøø, th=Mt than is
specifed in pr ra sehll1e as may at the ti be in fo

or ~ eol1=i. CJr=e ii x= ngt Ipeoiea m i¡

fihc. Th rate oa th ar th lawf sas uu th

ar cber1 as prded iD OM 7~7.Z lU 10 757.230.""

ou 757.2 (~is eded. Plainly. the st pied by PGE oWy prde th th utili
CCtft c1ia ff th prnt iate schcdu1e. II doe; naa pm,OIt iO hBer mih th Cour or

th Commq :i t1 ~1ñ11rnmt otthab' own &t àu. Notbly. ii OKS 756.594

nor 736.5981 ",bleh prvi tor jUdigial reew otCorr&&n ra UJlIJ¡ng D~ inde th
reQnOD uued by PGR3

POE aI ar¡aRl1høtth optoiu stK re pmde in OkS 7S6."0 esJisbes tlc
ex\'e ~dy fo ptc1m un an UlQii ra fr bec:cmi pc:y
unachabl Th s1 imW£ io tt uiumion is th no such leglm:i is eepmed in
tht atahte, an thN Js Z1D w,oeelc i~ti poJlçy or purOSIl whi wo snii ih

l~etB otaD)' die~ sty provisi as th exusve meth fb pæg
mcpblc 1t.

11n:. tb Coon cDDclUdes tt the Cosiii ered m a,yi th sg-eUed.:ed

rata dntJ to ppcbicè:r :rDftb IçQ.pa w1awf c:, md t1 s8 a direo re.
1f tates 9Jd iø æDC Ord No. 01-21 ar::tJ jnslltJ rea:1e .A par ofihe
ad of offg clars an II .rlmed m tb Tran wrtc PDE sh have
b== reg to acca fa al1 rd du to ml. paym to theso 'Iawt calc~ ia as

B ma&r of Jaw. An smi;e ib is suct a.1ca iss nttb II ktu dse=ioui no

speeiaI decme is du th Comiir's contriy c:mmuliDD mmjual re-

Plaitift ~ se11 iacr-c_5 in thir mmplii but ea rela to øOOeste

t.tual c:o.cinS!! rega valti and :ucc ises ..vøhhi; in Clcug the; vm
~prvicms atJlGB's si;Cme,pfOQS Pry. th Co would be iuod to

3 .Lee a.sa ORa 756.SSS p::Qviding that Conllsicn ëë.:ClVSd.
rates a~~ only "p.-:i facie'" lawf an rea$ccable until .set
aside Qn :jUdicial %'eview, ami not ~conclUs:iVêlJ." lawful and
reasonable as a:r~d b~ PC-
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a¡rli with PINDtifl u to soe ",rtbe5~ Bddiaal eL, paaiiy wit ææped: to the
h"'Tld'irrg otthe F AS 109 amun an fi :f NB distr:ibutimm Ch ra p::L

pnrl ~ in PGB to wi ietl prf'tbat ddso mx~ wer ever ac paid
is ce qqooble Siiii1a1y.. no peeiVB ee1anmm WI ofd to jus ih sI of

mub tlf th~ fiii NE in mf ft th rate PJIet to PGE .A ciry th fiet
tbt &Ota6 net bimøft is still enjoyed by t1., - pp:YGr ev ii th O:nts a~ are
zzcljU5i:d to paB's beae: Is no¡ B ClDD1eæ anwe to PJatim~ dle1Jege to t1 adUltmnt of'
those acøouta. II~ IL coøøct rmcw oftl ii ~~ 110wig to POO roUowg Trraa"s

rma1 1i POE.s balarcÐ 8b üü eo to !: net beetits si;i: to the ralC pays
would h.vv bee mor he1pf an peuaive. However. in ~ wi ti st

deerence :: 1:0 th faatø1 ~iusccs Qrth CoiQD. th Cau is sly noc
p..in4thod to sodn Ir judgn 1b th oftb Qais DD fhe matt wher ih
màøc is ùù aoiçt. ORB 756..8 (1). .§Marl Tr01Qrt lAd. v. M4~ 30i Or m.
733, 723 P2d 914 (1985).

11 chsed OP1s orde,No. Dz.227i is rcvi=ccan ied;d 10 'tç Coø
With ~0W to umtUaalY lWe andædu 1h exg mt slntt so as to fuy mm
prtly off=t an recoYm an pat imcry cacD1d 8D unriUy colktc11. or
ahvcy, 't Ol PGB to imiay is rt :ftb faU amunt of aU =esvc an
UDwf duSQ wJJç¡lc by1l ut for a ze on Ï1 Trojan inea is prou.ly

deD£!ii to be impper by bath this Co an tl Cou at Appea

B=a th PJamli now hao pm on th m. th is 110 fb need to
comda thèimoon 1br an inri st~ an th muti is ckd as moot

D4d lb - d& ofNc:ember, zoos.

.. Hon. Paul J. Lip

J: lt1s=

TI P. ee



o'. ~ CIRCUIT CQURT OF OREGO..
THIRt JiJOICIAL OISTRICT

MARIN CQUNT COORTt-CUSE
1t1U HIQH S'l~NE

P.O. BCX 12Bt
SAU CRSGQN 97308,DaEi9

\..

1'01' A. Dldi,!y
CI Coii Judge
(503) :!73
Fi:": (5031 iS r8:2

June 4, 2004

Daniel Mee
Attorney at Law
'Sl.'le 1000
10949 SW 4i1 Avenue
poilland: OR 91219

Paul Gr
Stephae Andr
Assistt Attoiiey General

1162 Cour Str~t NE
swem, OR. 97302

Steven Wiee
Attorney at Law
Sui te 11500

888 SW Fifti Avimuo
Port1an~ OR 97204

Re: UüUty R.om Projec v. Pulic Utility Commssion of Oron
MaOI County Circt Cour Cas No. 03cil227

Comme1:

This ma=: cae on fer ora 9tent on May ll~ 2004 on the Oregon Pulic'Utity

COnnssion~s (OPUC) Motion to Disms æ; th Inteenor's (pGE) Motion to Disss, and.

Plaintiff~ R.esone theret. plaitiff appear by and thugh Linda Wi11iam, and Danel Mee~
of their attornes~ the. Pub1iç Utity Commission appeard by an though :Pan Gr and
Stcp1weAndr of the Attrney Geer's Ofce~ andPortend Gen Elecc Appea by and
ttt)ugb Stc WiUer. of 

its attmey,

NATURE OF CASE

Ths is a challenge to Oters of 
the OPUC denying :refreques by P1a1:s (Maa 7,

2003), includinsto (1) ban clargc to rae payee for feder and stte income 
taes not at:ypaid;



.- ',- ..
.

~ Mr. Mee, Mr, Grah~ Ms. Andr aDd Steven Wiler
Jmme 4, 2.004

Cae No. 03C21227

Pa~2

and (2) recover for ratepa.yers, sub frudulent and una.wf charges since 1997, 1ursdiclon is
olaimed pwsant to OKS 756.589(2)-

posrrIOl'S OF THE PARTIE~

P1aitiff conten:

1. That the rates charged were based on fid an we imjus an i.onable

betwee 1997 and 2001.

2. That th findgs an ooiiclusons oflaw by 
the Commsion for the perod afer PGE

was no longer ~ consolidaed witl Em~ wa arbitraa and iiot accrding to law
becae it stil esated $14.7 minion peeyea fo state Wtes and 71.3 miliot1 per

yea for Fed taes tht POE did not acly pay.

OPUC clai th the Order o£th~ Coinission BhoUUd be dñed because:

1. For the pe.od that PGR was wbolly owned by E~ PGE was treaed for rae
mak pntoses as a. "std slone" enti, and thus thi; act taes paid by fhe ta
connect tb pmt entity is not relevt. '

2.

, .
For th later perod after PGB opeted "Qutside~' Eron for ta puuosesd th rate
mag process contiued to 1nclude fm es11at fo taes rOt PGE an the acal
taes paid does not eslish ilegaity; and i

3. Evee ifPOE commtted fid in itS esate ofttes, the rates cat be chaned

ica.vely.

FACtS AND FlINGS BELOW

The Orer Qfthe Coinssion was entered ¡my 9,2003 (Agecy Recd Ite 15, pg. 89-99)
and the Reconsideron Denial October 22,2003 (Agecy Record It 18, pg. 126-12.8) denyig
the pettion filed March 7, 2003 (Agei: Record Item 1, pg. i~8), The Pettion/Complaint (UCB
13) (¡laiin~:

~. . . that mm ba pai litle or no fcccl, state~ or loca taxes since
1997 . , ." (Ehass adde page 2); aad
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£~Substtal tnen exists th EmoPOE engaged ID a patt of
frud an dect upon the a.enoy wben it pt'vded "p0ot'" in rate
procegs tht it would incur su ta liabilties. . ." (page 2)

In thei prayer fot reef to the Cornissioni Plaítiffs reues an investigan, an order
reuiring PGE to disclose its ta payyenIS. an order for PGB to Teid tbds to ntepayee, an for
OPUC to conduc a he~g.

.PGE fied an anet an a motion to dis,

By its Orde, the OPUC dismssed tha ComplëÓnf (See Item 15) fur falur to st a cl:ñ

upon which relief could be gred (Item lS~ pg. 93), The Order stated that it assumed all fas
aUe¡pd in th complait ar tne.

1. 1J~faed Accunt. The request to open a. defer accun was not mcluded in the
Cmnplait. OPUC detered that Plaintiffs did not brig. tbs cløl befre tha
agecy accont to the roes,

OPUC sted th another reason for dismisø1 wa th th expenes consider in

ca1~u1a:on of rates are Bolelythse of 
the utty~ an tt th e. visw the utility

operations separ fr th finacial opetion of the coolidat copa (a
"stand-aone basis") ,

2. Damage. PenaltY or Fodeïture Clai Plaintiff alo argud for a ref although

the Comlat did not ieue it. O'PUC dened it on th grun Plaitiffreuested

a moneta adjUS1ment for :laud (Ite 15, pg. 7). OPUC d.ed tht Plaitiff

gave no authority for suc re1ief.

3. Rc;d, Th al was not reued in the Coplaint. AAong oth~ grunds
OPUC g,atered that ORS 757.2SS was clea tht it did net a3ow fo a. red and
th rue derve ftom the rule aga retacve rae ma1, A rird was
deterined tu be not proper.

4. UTP A Claim OPUC detered tbatthe UTP A 
does not apply to proceedigs at the

agency (Ite 15, pg, 98), and tht the rate cl1161ed were in compliance with
Commsion Orer No. 96-306, and ORS 757.225.

pis caSS ION 

Ths Cour reviews the iecm below de nUvo to deteri. if 

the díssal by OPUC (Omer

Nt), 03-401) for faûur to ,state a clai upccn which 
relief could be grt~ was aritr or çotrss
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to the law. . Ths CQur ha had su.cicrt tîb to revew the record and th submissions of' counel
on the mater prese;ted in or arent. It is inteesg tht a clai in the Complait before the

Cominission was that :& (th p,art company) did not pay taxes (pge 2). As stvd in the

reri;, OPUC detine. the esated cost ofPGE as "smnd a10I1t5~1 entity. Th Cour a,c= th

whs t th consolidated oompany (Bn) paid in ta is not relevant

The focu of th c1ination is wbeter the aren ofPGE and OPUC is correct a! it

relates to the claim offtd an dect offGE in its tStia. oftses. OPUC and PGIS ar t.t
eVe! if tr ss claï do not set out an ïsse of1egaty oftbe 1'tes set by O'Pl1C fo pas.

As deteeed by Judge Lipscob reently in CaBe No. 02C14884, the sta cite by PGE

(ORS 757.225) plai onl prvides that the utlity canot devate ftom the prited schedules. It
does notpmpor to hamper eitb 

th Cour' S or the Commission in fufilmcnt gfthei own story

duties. Indee OR.S 756.565 prvides tht the Cossion approved raes are only c'pa. facie'"
lawfu and reaonale 

unti set asde on judcial t'e'VeW~ an not "conclusively" lawf and
reonable as srguea by POB. To the extet the so caIled fied rato docte is used to support the
Commission to precli:e reeovmy of past unawfl chage, such woul be an err oflaw where
the rats are set based upon frd or detf prtices. Bece t1 is a lega i$$e~ rather th a

fatua1 detetiD~ no specal deferen is due.tO the Comsions. ont as to th issue.
Chaagiate payer fot pprted FOE taes without 

requig proof that th taes W~ reaonale

esìna.tes of' act taes (on a sta a10ne bas) upon a claim of fia:d is the isue If tre, suc.

would be ilegal.

Ths Cour agr With th arguents ac authorities of 

Plaint an the reasnig of Judge

Lipscomb in th abe rerc:cnoo cas The chal1enged orde is revsed and reanded to the

CommiS$on to dey the Monøn to Dismss with ditions to otherwse procee on Platiffs

QOrnplaft of frud md det, and if apropptl to reduc the rate ste to fuiy and promptly
offet and reCOVer aU past improperly cac:iJted and uuawMy collect rate or issue reññtlds fo

thr: amounts of aU excesive and unwf ehaes col1fJed based upon su frd. Mr. Meek.
sbould pre:a¡ an apprriate 

order with findgs and coclusÎons costee'Wtb ths deteion,

Don A. Pickey

Ciraat Cou: Judge

DAD:kat
OG0404pucbr
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