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BEFORE THE PUBLIC UTILITY COMMISSION  

OF OREGON 

UM 1129 (Phase II) 

In the Matter of 
 
PUBLIC UTILITY COMMISSION OF 
OREGON  
 
Staff’s Investigation Relating to Electric 
Utility Purchases From Qualifying Facilities. 
 

 STAFF’S RESPONSE TO PGE’S AND IDAHO 
POWER’S OPENING BRIEFS REGARDING 
THE COMMISSION’S AUTHORITY UNDER 
ORS 757.215(4) 
 
 

1.  Staff’s Position 

 Staff of the Public Utility Commission of Oregon (Commission) responds to the opening 

briefs submitted by Portland General Electric Company (PGE) and Idaho Power Company 

(Idaho Power).  PGE and Idaho Power each assert, for various reasons, that the Commission 

lacks authority to allow the companies’ tariffs filed in compliance with the Commission’s Order 

05-584 to go into effect “subject to refund” under ORS 757.215(4).  See Commission Order 05-

899.  For the following reasons, staff agrees that ORS 757.215(4) very likely does not apply to 

the companies’ tariff filings.  Accordingly, the Commission should modify its Order 05-899 and 

strike all references to the compliance tariffs being effective subject to refund under ORS 

757.215(4).  Moreover, the Commission should revise the paragraph found on page 2 of Order 

05-899, relating to a provision in the “standard contract,” to read (language to be deleted is 

shown in strikeout): 

The seller and (enter electric company name) acknowledge that the rates, terms and 
conditions specified in this agreement and the related tariffs are being investigated 
by the Oregon Public Utility Commission.  Upon a decision by the Oregon Public 
Utility Commission in the investigation, the (electric company name) will notify 
the seller within ten calendar days.  If the rates resulting from the investigation are 
higher than the rates in effect during the initial period, the (electric company name), 
pursuant to the investigation, may be required to refund, with interest, the 
difference to the seller.  The seller shall have thirty calendar days from the effective 
date of the revised standard contract and tariffs complying with the Commission’s 
order to amend this agreement if the seller so chooses to adopt the revised standard 
contract and/or the revised rates, terms and conditions in the tariff approved by the 
Oregon Public Utility Commission as a result of the investigation.  
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2. Discussion 

 In Order 05-899, the Commission expressly stated that “the question as to whether these 

filings are subject to refund would be separately addressed at the outset of the investigation.”  

Order 05-899 at 2.  PGE and Idaho Power took up the Commission’s invitation and present 

several arguments in support of their claim that ORS 757.215(4), the statute the Commission 

relied upon for its refund language, is not applicable to the compliance tariffs at issue. 

 ORS 757.215(4) provides as follows: 

If the commission is required to or determines to conduct a hearing on a rate or 
schedule of rates filed pursuant to ORS 757.210, but does not order a suspension 
thereof, any increased revenue collected by the utility as a result of such rate or rate 
schedule becoming effective shall be received subject to being refunded.  If the rate 
or rate schedule thereafter approved by the commission is for a lesser increase or 
for no increase, the utility shall refund the amount of revenues received that 
exceeds the amount approved as nearly as possible to the customers from whom 
such excess revenues were collected, by a credit against future bills or otherwise, in 
such manner as the commission orders. 

In relevant part, PGE argues that ORS 757.215(4) is unambiguous and does not apply by 

its “plain language.”  PGE first asserts that the compliance filings are not tariffs filed pursuant to 

ORS 757.210.  PGE Opening Brief at 3.  PGE next turns to various words and phrases used in 

ORS 757.215(4) and notes that a “qualifying facility” (QF) selling power to a utility is not a 

“customer” as that term is used in ORS 757.215(4).  Id. at 4.  PGE further points out the word 

“refund” does not include the concept of a buyer having to make additional payments to a seller.  

Id. at 4-5.  PGE further notes that 757.215(4) concerns revenue or money obtained by the utility, 

not money paid by the utility to third-party power producers.  Id. at 6.  

Idaho Power argues that PURPA and FERC regulations preclude the Commission’s 

authority to order refunds under ORS 757.215(4).  Idaho Power Opening Brief at 4-7.  In 

relevant part, Idaho Power asserts the federal rules prevent the Commission from “retroactively” 

changing a QF rate once it is adopted. 

Staff agrees that ORS 757.215(4) very likely does not apply to the compliance filings 

made in UM 1129.  While staff disagrees with PGE that the compliance tariffs are not “tariffs 
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filed under ORS 757.210,” staff concurs that the plain language of ORS 757.215(4) does not 

seem to readily apply to a utility making third-party purchases from a QF power producer.  In 

particular, the statute cites “any increased revenue collected by the utility” is received subject to 

refund.  Staff concurs with PGE that this language does not seem to include payments made to a 

QF by a utility. 

For the record, staff disagrees with the argument presented by Idaho Power.  Idaho Power 

fails to appreciate that the Commission only conditionally approved the rates here, subject to 

further investigation.  There is no issue of retroactively changing final rates as Idaho Power 

argues.  

3. Conclusion 

 For the reasons stated, the Commission should amend its Order 05-899 in the manner 

discussed in the in the Introduction section of this response brief. 
 
 DATED this 21st day of September 2005. 

Respectfully submitted, 
 
HARDY MYERS 
Attorney General 
 
 
/s/Michael T. Weirich______ 
Michael T. Weirich, #82425 
Assistant Attorney General 
Of Attorneys for the Public Utility Commission 
Staff 
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CERTIFICATE OF SERVICE 

 

 I certify that on September 21, 2005, I served the foregoing upon the parties hereto by 

sending a true, exact and full copy by postage prepaid, regular mail, or shuttle mail, and by 

electronic mail: 
 

RANDY ALLPHIN 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
rallphin@idahopower.com 

MICK BARANKO 
DOUGLAS COUNTY FOREST PRODUCTS 
PO BOX 848 
WINCHESTER OR 97495 

R THOMAS BEACH -- CONFIDENTIAL 
CROSSBORDER ENERGY 
2560 NINTH ST, STE 316 
BERKELEY CA 94710 
tomb@crossborderenergy.com 

LAURA BEANE 
PACIFICORP 
825 MULTNOMAH STE 800 
PORTLAND OR 97232-2153 
laura.beane@pacificorp.com 

JEFF BISSONNETTE 
CITIZENS' UTILITY BOARD OF OREGON 
610 SW BROADWAY STE 308 
PORTLAND OR 97205-3404 
jeff@oregoncub.org 

KARL BOKENKAMP 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
kbokenkamp@idahopower.com 

JACK BREEN -- CONFIDENTIAL 
PUBLIC UTILITY COMMISSION 
PO BOX 2148 
SALEM OR 97308-2148 
jack.breen@state.or.us 

JOANNE M BUTLER 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
jbutler@idahopower.com 

BRIAN COLE 
SYMBIOTICS, LLC 
PO BOX 1088 
BAKER CITY OR 97814 
bc@orbisgroup.org 

BRUCE CRAIG 
ASCENTERGY CORP 
440 BENMAR DR STE 2230 
HOUSTON TX 77060 
bcraig@asc-co.com 

RANDY CROCKET 
D.R. JOHNSON LUMBER COMPANY 
PO BOX 66 
RIDDLE OR 97469 
randyc@drjlumber.com 

CHRIS CROWLEY 
COLUMBIA ENERGY PARTNERS 
PO BOX 1000 
LA CENTER WA 98629 
ccrowley@columbiaep.com 

DATA REQUEST RESPONSE CENTER 
PACIFICORP 
825 NE MULTNOMAH, SUITE 800 
PORTLAND OR 97232 
datarequest@pacificorp.com 
 
 
 
 

CAREL DE WINKEL 
OREGON DEPARTMENT OF ENERGY 
625 MARION STREET NE 
SALEM OR 97301 
carel.dewinkel@state.or.us 
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JIM DEASON 
CABLE HUSTON BENEDICT HAAGENSEN & LLOYD  
1001 SW FIFTH AVE STE 2000 
PORTLAND OR 97204-1136 
jdeason@chbh.com 

CRAIG DEHART 
MIDDLEFORK IRRIGATION DISTRICT 
PO BOX 291 
PARKDALE OR 97041 
mfidcraig@hoodriverelectric.net 

ELIZABETH DICKSON 
HURLEY, LYNCH & RE, PC 
747 SW MILL VIEW WAY 
BEND OR 97702 
eadickson@hlr-law.com 

JASON EISDORFER 
CITIZENS' UTILITY BOARD OF OREGON 
610 SW BROADWAY STE 308 
PORTLAND OR 97205 
jason@oregoncub.org 

JOHN M ERIKSSON 
STOEL RIVES LLP 
900 SW FIFTH AVENUE, SUITE 2600 
PORTLAND OR 97204-1268 
jmeriksson@stoel.com 

JAMES F FELL 
STOEL RIVES LLP 
900 SW 5TH AVE STE 2600 
PORTLAND OR 97204-1268 
jffell@stoel.com 

JOHN R GALE 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
rgale@idahopower.com 

J RICHARD GEORGE -- CONFIDENTIAL 
PORTLAND GENERAL ELECTRIC COMPANY 
121 SW SALMON ST 
PORTLAND OR 97204 
richard.george@pgn.com 

THOMAS M GRIM 
CABLE HUSTON BENEDICT ET AL 
1001 SW FIFTH AVE STE 2000 
PORTLAND OR 97204-1136 
tgrim@chbh.com 

DAVID HAWK 
J R SIMPLOT COMPANY 
PO BOX 27 
BOISE ID 83707 
david.hawk@simplot.com 

STEVEN C JOHNSON 
CENTRAL OREGON IRRIGATION DISTRICT 
2598 NORTH HIGHWAY 97 
REDMOND OR 97756 
stevej@coid.org 

BARTON L KLINE 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
bkline@idahopower.com 

DOUG KUNS -- CONFIDENTIAL 
PORTLAND GENERAL ELECTRIC 
121 SW SALMON ST 
1WTCO702 
PORTLAND OR 97204 
doug.kuns@pgn.com 

ALAN MEYER -- CONFIDENTIAL 
WEYERHAEUSER COMPANY 
698 12TH STREET, SUITE 220 
SALEM OR 97301-4010 
alan.meyer@weyerhaeuser.com 

MONICA B MOEN 
IDAHO POWER COMPANY 
PO BOX 70 
BOISE ID 83707-0070 
mmoen@idahopower.com 

THOMAS H NELSON 
THOMAS H NELSON & ASSOCIATES 
825 NE MULTNOMAH STE 925 
PORTLAND OR 97232 

JANET L PREWITT 
DEPARTMENT OF JUSTICE 
1162 COURT ST NE 
SALEM OR 97301-4096 
janet.prewitt@doj.state.or.us 
 
 
 
 

LISA F RACKNER 
ATER WYNNE LLP 
222 SW COLUMBIA ST STE 1800 
PORTLAND OR 97201-6618 
lfr@aterwynne.com 
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PETER J RICHARDSON 
RICHARDSON & O'LEARY 
PO BOX 7218 
BOISE ID 83707 
peter@richardsonandoleary.com 

IRION SANGER -- CONFIDENTIAL 
DAVISON VAN CLEVE 
333 SW TAYLOR, STE 400 
PORTLAND OR 97204 
ias@dvclaw.com 

DONALD W SCHOENBECK -- CONFIDENTIAL 
REGULATORY & COGENERATION SERVICES INC 
900 WASHINGTON ST STE 780 
VANCOUVER WA 98660-3455 
dws@r-c-s-inc.com 

LISA C SCHWARTZ -- CONFIDENTIAL 
PUBLIC UTILITY COMMISSION OF OREGON 
PO BOX 2148 
SALEM OR 97308-2148 
lisa.c.schwartz@state.or.us 

MARK TALLMAN 
PACIFICORP 
825 MULTNOMAH STE 800 
PORTLAND OR 97232-2153 
mark.tallman@pacificorp.com 

S BRADLEY VAN CLEVE -- CONFIDENTIAL 
DAVISON VAN CLEVE PC 
333 SW TAYLOR, STE 400 
PORTLAND OR 97204 
mail@dvclaw.com 

LINDA K WILLIAMS 
KAFOURY & MCDOUGAL 
10266 SW LANCASTER RD 
PORTLAND OR 97219-6305 
linda@lindawilliams.net 

PAUL WOODIN 
WESTERN WIND POWER 
PO BOX 468 
WASCO OR 97065 
pwoodin@gorge.net 
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Legal Secretary 
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