
Portland General Electric Company J. Jeffrey Dudley
legal Department Associate General Counsel

121 SWSalmon Street •Portland, Oregon 97204

(503) 464-8860 • Facsimile (503) 464-2200

October 19, 2004

Via Facsimile and U.S. Mail

Annette Taylor
Oregon Public Utility Commission
PO Box 2148
Salem OR 97308-2148

Re: In the Matter of OREGON ELECTRIC UTILITY COMPANY, LLC, et al.,
Application for Authorization to Acquire Portland General Electric Company
Docket No. UM 1121

Dear Ms. Taylor:

Attached please find an original and five copies of the Opposition of Portland General
Electric to ICNU's Motion to Admit Deposition Transcript of Peggy Fowler for filing in the
above-captioned docket.

Please note that PGE has faxed this document to the OPUC and e-mailed it to the parties
prior to 8:00 a.m. on Tuesday, October 19, 2004, to comply with the Status Conference Report
issued October 18, 2004, in this docket.

Please stamp the extra copy of this letter and return it in the self-addressed envelope
provided.

Thank you for your assistance in this matter. If you have any questions, please do not
hesitate to call.

Sincerely,

JJD:am

Connecting People, Power and Possibilities



BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM1121

In the Matter of the Application of )
) PORTLAND GENERAL

OREGON ELECTRIC UTILITY ) ELECTRICS OPPOSITION TO
COMPANY, LLC, et al, ) ICNU'S MOTION TO ADMIT

) DEPOSITION TRANSCRIPT OF
For Authorization to Acquire Portland ) PEGGY FOWLER
General Electric Company )

On the eve of hearing, well after the time set for filing testimony and exhibits,

Industrial Customers of Northwest Utilities ("ICNU") has moved to admit the deposition

transcript of Peggy Fowler. ICNU's untimely request should be denied because it ignores the

timelines laid out in the scheduling orders that govern this proceeding, it ignores the procedural

and substantive rules governing deposition testimony and exhibits and it unfairly prejudices

Portland General Electric Company ("PGE").

I. DEPOSITION TRANSCRIPTS ARE NOT NECESSARILY ADMISSIBLE

The Commission's rules govern the use of deposition transcripts. See

OAR 860-014-0065. The rule provides that unless received into evidence, no portion of the

deposition shall constitute part of the record in a proceeding. OAR 860-014-0065(7). A party

may object at the hearing in the proceeding to receiving in evidence any portion of a deposition.

Id. To the extent ICNU wants to rely on portions of the transcript of Ms. Fowler's deposition, the

parties must first be given a meaningful opportunity to object to the portions ICNU identifies as

admissible. The admissible portions must then be received in evidence.

Accordingly, the proper way to place Ms. Fowler's deposition in the record would

have been for ICNU to designate those portions of the deposition it deems relevant to the issues

in this docket. Then other parties, including PGE, should be allowed to object to such portions at

the hearing. The ALJ can then properly rule on all the objections including those reserved under
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the Oregon Rules of Civil Procedure ("ORCP"). See Section VI. ICNU seems unwilling to use

this proper method, so its blanket request for admission should be denied.

II. ICNU'S MOTION TO ADMIT THE TRANSCRIPT IS UNTIMELY

Ms. Fowler was deposed over three months ago, on July 12, 2004. ICNU's

testimony and exhibits were due July 21, 2004. ICNU's surrebutal testimony was due on

September 22, 2004. See Prehearing Conference Report dated June 23, 2004. ICNU failed to

meet these filing deadlines. Instead, it waited until Friday, October 15, the week before hearing,

to identify Ms. Fowler's deposition as potential evidence in this proceeding.

ICNU's untimely request prejudices the other parties. There is no opportunity to

identify and strike irrelevant matters, to submit further clarifying testimony nor to cross-examine.

ICNU suggests that its position would be somehow prejudiced if the deposition is not admitted.

ICNU's Motion at p. 6. To the extent Ms. Fowler's deposition "fills an important evidentiary

void" in ICNU's case, it was ICNU's obligation to fill that void in a timely manner. Its failure to

do so should not be used to impose undue burden on others, nor to encumber the record.

III. ICNU HAS FAILED TO FOLLOW THE RULES GOVERNING SUBMISSION OF
TESTIMONY AND EXHIBITS

ICNU has ignored a second provision of the Commission's rules.

OAR 860-014-0060(3)(a) provides that where an exhibit includes irrelevant material that would

encumber the record, it shall not be received in evidence. Rather, the exhibit may be marked for

identification and if properly authenticated, the relevant matter may be read into the record. Id.

Not only has ICNU failed to timely raise submission of this deposition transcript, but in doing so,

it has utterly failed any attempt to distinguish the portions of the testimony that might be relevant

from those that clearly are not. ICNU cannot shift this burden to others. Its failure to follow the

applicable rule means that its motion to admit the transcript in total should be denied.1 There

Clearly there are irrelevant portions of the transcript. For example: testimony about Enron's
gas pipeline subsidiary, p. 2; questions concerning financial matters that require expert
opinion, pp. 4-7; questions about an exhibit without foundation, pp. 8-10. These represent
just a few examples found in the early pages of the transcript..

Page 2 - PORTLAND GENERAL ELECTRIC'S OPPOSITION TO ICNU'S MOTION TO
ADMIT DEPOSITION TRANSCRIPT OF PEGGY FOWLER



may be relevant excerpts in Ms. Fowler's testimony, but it is not Portland General Electric's

obligation to identify them. Neither is it the Commission's.

IV. OBJECTIONS AS TO CONTENT

ICNU has the rules governing deposition testimony exactly backwards. It

suggests that the only relevant objections relating to Ms. Fowler's deposition are those that were

articulated at the time the deposition was taken. ICNU urges that the deposition transcript be

admitted into evidence, with the objections made during the course of the deposition "reserved."

The problem with ICNU's suggestion is that it ignores the procedural rules

governing depositions. There are only two kinds of objections appropriately raised during

deposition testimony. The first is an objection as to the form of a question. Errors in form are

the type of errors that might be cured if promptly presented. Therefore, they must be timely

stated and are deemed waived unless raised at the time the deposition is taken. ORCP 41.C(2).

For example, a question that is compound in form or ambiguous in nature must be corrected at

the time of the deposition.

The second type of an objection appropriate at a deposition is an instruction not to

answer a question. For example, it would be appropriate to instruct a witness not to answer a

question that elicits information covered by the attorney-client privilege or a question that

exceeds the scope of inquiry allowed by prior order. ORCP 39.D(3).

By contrast, it is wholly improper to make relevancy or materiality objections

during a deposition. Relevancy is not the controlling legal standard in a discovery deposition.

Irrelevant questions might lead to the discovery of admissible evidence. Accordingly, such

objections are preserved and are not waived by the failure to make them before or during the

deposition. ORCP 41.C(1). Questions calling for hearsay may be appropriate discovery

questions, but that does not make the answers admissible at a later hearing. Facts and opinions

may be elicited at deposition without any foundation. That does not mean that the testimony will

be admissible. ICNU's assertion that the only "objections" that might matter are found in the

deposition transcript is simply wrong. PGE participated in a discovery deposition. It never had
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the opportunity to consider and raise the types of objections that are triggered when sworn

testimony is later submitted for inclusion in an evidentiary record.

V. CONCLUSION

For the foregoing reasons, ICNU's Motion should be denied.

DATED this 19th day of October, 2004.

PORTLAND GENERAL ELECTRIC COMPANY

'REY^DCDLEY, GKB^o. 89042
Portland General Electric Company
121 SW Salmon Street, 1WTC1300
Portland, OR 97204
Telephone: 503-464-8926
Fax: 503-464-2200
E-Mail: jay.dudley@pgn.com
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CERTIFICATE OF SERVICE

I certify that I have caused to be served the foregoing OPPOSITION TO ICNU'S

MOTION TO ADMIT, in OPUC Docket No. UM 1121 by First Class U.S. Mail, postage prepaid

and properly addressed for mailing, to the persons on the attached list, and by electronic mail to

those persons on the electronic service list maintained by the OPUC.

Dated this 19th day of October, 2004.

PORTLAND GENERAL ELECTRIC COMPANY

J. Jeffrey DudleyTtfSB # 890ft2/
Portland General Electric Company
121 SW Salmon Street, 1WTC1300
Portland, OR 97204
Telephone: 503-464-8860
Fax:503-464-2200
E-Mail: jay.dudley@pgn.com
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SERVICE LIST
UM1121

Jim Abrahamson
Community Action Directors of Oregon
4035 12th ST Cutoff SE Ste 110
Salem, OR 97302

Susan K. Ackerman
NIPPC
PO Box 10207
Portland, OR 97296-0207

Grieg Anderson
5919 W Miles ST.
Portland, OR 97219

Ken Beeson
EUGENE WATER & ELECTRIC
BOARD
500 East Fourth Avenue
Eugene, OR 97440-2148

Julie Brandis
ASSOCIATED OREGON INDUSTRIES
1149 Court STNE
Salem, OR 97301-4030

KimBurt
WEST LINN PAPER COMPANY
4800 Mill ST
West Linn, OR 97068

J. Laurence Cable
CABLE HUSTON BENEDICT ET AL
1001 SW 5th Ave Ste 2000
Portland, OR 97204-1136
Michael Caruso
176 SW Hemlock
Dundee, OR 97115

Jennifer Chamberlin
STRATEGIC ENERGY LLC
2633 Wellington Court
Clyde, CA 94520

William H. Chen
CONSTELLATION NEWENERGY INC
2175 N California Blvd Ste 300
Walnut Creek, CA 94596

Laurence Tuttle
Center for Environmental Equity
610 SW Alder #1021
Portland, OR 97205

S. Bradley Van Cleve
Davison Van Cleve PC
1000 SW Broadway STE 2460
Portland, OR 97205

Benjamin Walters
City of Portland - Office of City Attorney
1221 SW 4TH AVE - RM 430
Portland, OR 97204

Michael T. Weirich
Department of Justice
1162 COURT STNE
Salem, OR 97301-4096

Steven Weiss
Northwest Energy Coalition
4422 Oregon Trail Ct NE
Salem, OR 97305

Robin White
Portland BOMA
1211 SW 5TH Ave., Ste 2722-Mezzanine
Portland, OR 97201

Lome Whittles
EPCOR MERCHANT & CAPITAL (US)
INC
1161 W River ST, Ste 250
Boise, ID 83702
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Linda K. Williams
KAFOURY & MCDOUGAL
10266 SW Lancaster RD
Portland, OR 97219-6305

James Dittmer
UTEJTECH INC
740 NW Blue Pkwy Ste 204
Lee's Summit, MO 64086

Jeanne L Arana
Oregon Housing & Community Services
Dept
PO Box 14508
Salem, OR 97301

Michael Morgan
TONKON TORP LLP
888 SW 5th Ave., STE 1600
Portland, OR 97204-2099

Frank Nelson
543 Willamette CT
McMinnville, OR 97128

Nancy Newell
3917 NE Skidmore
Portland, OR 97211

James Noteboom
KARNOPP PETERSEN NOTEBOOM
ETAL
1201 NW Wall ST STE 300
Bend, OR 97701

Lisa F. Rackner
ATER WYNNE LLP
222 SW Columbia ST., Ste 1800
Portland, OR 97201-6618

Donald W. Schoenbeck
Regulatory & Cogeneration Services Inc.
900 Washington ST., Ste 780
Vancouver, WA 98660-3455

Rebecca Sherman
HYDROPOWER REFORM COALITION
320 SW Stark Street, Suite 429
Portland, OR 97204

John W. Stephens
ESLER STEPHENS & BUCKLEY
888 SW Fifth Ave., Ste 700
Portland, OR 97204-2021

Brett Swift
AMERICAN RIVERS
320 SW Stark ST, Suite 418
Portland, OR 97204

Mitchell Taylor
ENRON CORPORATION
POBox 1188
1221 Lamar-Ste. 1600
Houston, TX 77251-1188

Ken Lewis
2880 NW Ariel Terrace
Portland, OR 97210

Steven G. Lins
Glendale, City of
613 E Broadway Ste. 220
Glendale, CA 91206-4394

James Manion
WARM SPRINGS POWER
ENTERPRISES
PO Box 960
Warm Springs, OR 97761

Lloyd K. Marbet
DON'T WASTE OREGON
19142 S Bakers Ferry RD
Boring, OR 97009

Gordon McDonald
PACIFIC POWER & LIGHT
825 NE Multnomah Ste. 800
Portland, OR 97232
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Lora Garland L-7
Bonneville Power Administration
PO Box 3621
Portland, OR 97208-3621

Daniel W. Meek
DANIEL W MEEK ATTORNEY AT
LAW
10949 SW 4th Ave.
Portland, OR 97219

Thad Miller
OREGON ELECTRIC UTILITY
COMPANY
222 SW Columbia Street, Suite 1850
Portland, OR 97201-6618

William Miller
IBEW
17200 NE Sacramento
Portland, OR 97230

Christy Monson
LEAGUE OF OREGON CITIES
1201 Court ST. NE Ste. 200
Salem, OR 97301

Katherine Futornick
14800 NE Bluebird Hill Lane
Dayton, OR 97114

Leonard Girard
2169 SW Kings Court
Portland, OR 97205

Ann English Gravatt
RENEWABLE NORTHWEST PROJECT
917 SW Oak-Ste 303
Portland, OR 97205

Roy Henderson
PENSION ENHANCEMENT
COMMITTEE
895 NW Dale Avenue
Portland, OR 97229

Mary Ann Hutton
CANON AND HUTTON
1141NWKringSt
Roseburg, OR 97470

Joe Janssens
PGE PENSION ENHANCEMENT
COMMITTEE
24495 Butteville RD NE
Aurora, OR 97002

Valarie Koss
COLUMBIA RIVER PUD
PO Box 1193
Saint Helens, OR 97051

Geoffrey M. Kronick LC7
BONNEVILLE POWER
ADMINISTRATION
PO Box 3621
Portland, OR 97208-3621

Michael L. Kurtz
BOEHM, KURTZ & LOWRY
36 E 7th ST., Ste 2110
Cincinnati, OH 45202

Rochelle Lessner
LANE, POWELL, SPEARS, LUBERSKY
LLP
601 SW 2nd Ave., Ste 2100
Portland, OR 97204

Joan Cote
Oregon Energy Coordinators Association
2585 State ST NE
Salem, OR 97301

Chris Crean
MULTNOMAH COUNTY
501 SE Hawthorne, Suite 500
Portland, OR 97214
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Melinda J. Davison
DAVISON VAN CLEVE PC
1000 SW Broadway Ste 2460
Portland, OR 97205

Jim Deason
Cable Huston Benedict Haagensen &
Lloyd LLP
1001 SW Fifth Ave., Ste. 2000
Portland, OR 97204-1136

Gary Duell
11301 SE Charview Court
Clackamas, OR OR 97015

Jason Eisdorfer
CITIZENS' UTILITY BOARD OF
OREGON
610 SW Broadway Ste 308
Portland, OR 97205

James F. Fell
STOEL RIVES LLP
900 SW 5th Ave Ste 2600
Portland, OR 97204-1268

Ann L. Fisher
AF LEGAL & CONSULTING
SERVICES
1425 SW 20th Ste 202
Portland, OR 97201

Andrea Fogue
LEAGUE OF OREGON CITIES
PO Box 928
1201 Court ST NE Ste 200
Salem, OR 97308

Scott Forrester
FRIENDS OF THE CLACKAMAS
RIVER
2030 NE 7th PL
Gresham, OR 97030

K Dee Carlson
Dept of Justice - General Counsel
Division
1162CourtStNE
Salem, OR 97301-4096
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