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BEFORE THE PUBLIC UTILITY COMMISS1ON
OF OREGON

7
UE 177, UE 178, UG 170 & UG 171

3

4 In the Matter ofthe Automatic JOINT REPLY
Adjustment Clause Filing Under SB 408 BRIEF

5

6 Pursuantto OAR 860-13-0050,AvistaCorporation(“Avista”), NorthwestNatural

7 GasCompany(“NorthwestNatural”), PacifiCorp,andPortlandGeneralElectric Company

8 (“PGE”) (collectively“Movants”) submitthis Replyin responseto theIndustrialCustomers

9 ofNorthwestUtilities’ (“ICNU”) andNorthwestIndustrialGasUsers’ (“NWIGU”)

1 0 (collectively“Intervenors”)oppositionto Movants’Joint Motion for ProtectiveOrder

B ~ 11 (“ProposedProtectiveOrder”) in DocketNos.HE 177,UE 178, HG 170,HG 171

9 ~ 12 (co]lectivelythe “AAC Dockets”)andAR 499.

13 ARGUMENT

14 1. Additional Protection is Necessaryand Justified.
or

15 Movantsagreethat theComnussionshouldbalancethepotentialharmofdisclosure

16 againstthebenefitofinformationbeingdisclosed.ICNU Responseat 6. Here, therisk of

17 disclosureis substantialandwithout therequestedprotectionsuncontrollableby the

18 Commission,theharmfrom disclosureis severeandtheinconvenienceimposedis modest.

19 Therefore,theCommissionis justified in grantingMovants’ requestfor additionalprotection.

20 Highly politicized andpublicizedproceedings,suchasthese,bring a heightenedrisk

21 ofbroadpub]ic disclosureofhighly-confidentialmaterials.This resultwasdemonstratedin

22 CommissionDocket UM 1211,wherethestandardprotectiveorderfailed to protectsensitive

23 information. Thedisclosingparty in thatdockethasnot yet beenidentified. Thatpartymay

24 alreadybeapartyin theAAC DocketsorAR 499, and,in any event,could intervene.At the

25 very least,additionalprotectionsarenecessaryuntil theCommissionidentifiesthedisclosing

26 party.
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Seriousharmwould resultfrom thedisclosureofMovants’ highlyconfidential

2 SB 408 Tax Reportinformation. Thetax informationofutilities andtheirunregulated

3 affiliatesis highly sensitive,astheCommissionandlegislaturehaverecognized.All of the

4 informationcontainedin thetax reportsthat Movantshavefiled pursuantto SenateBill 408

5 (“SB 408 Tax Reports”)that hasbeendesignatedasconfidentialby Movantsis protected

6 from disclosureunderOregonLaw. LetterOpinion at I (OPUCNov. 18, 2005)(denying

7 public recordsrequestsfor disclosureof SB 408 Tax Reports).Thepublic disclosureof such

8 competitivelysensitiveinformationwould createarisk ofseriousharmto theparty

9 producingsuchinformation,aswell asto unregulatedaffiliatesof thatparty. Seeid. at 4;
10 SB 408 § 2(g) (“public disclosureof tax informationcouldprovideacommercialadvantage

11 to otherbusinesses”);seealso id. §~3(3) (limiting disclosureanduseofSB 408 Tax
C

12 Reports);OAR 860-022-0039(requiringinclusionofcommerciallysensitivefinancial
C 13 informationofunregulatedaffiliatesin 2005tax reports).

14 Theinconvenienceimposedby theProposedProtectiveOrderis modestin light of
0” .

15 thepotentialfor harm. Movantsdo not seekto preventaccessto informationthat is
It

16 importantto theseproceedings.Theyrequestonly thatadditional,reasonablemeasuresbe

17 takenin orderto ensurethat accessto highly confidentialinformationremainsrestricted.

18 Giventhat therisk ofdisclosureis greatandtheharmfrom disclosureis severe,the

19 Commissionis justified in grantingMovants’requestfor additionalprotection. Without the

20 requestedsaferoomprotection,theCommissioncannotprovidereasonableassurancethat the

21 confidentialinformationwill beprotected.

22 2. The ProposedSafeRoom ProceduresAre Not Unduly Burdensome.

23 Movantsarecommittedto facilitatingaccessto thesaferoomsduring all regular

24 businesshoursand upononly onebusinessday’snotice, Moreover,althoughtheProposed

25 ProtectiveOrdergivesMovants24 hoursto provideaccessto thesaferooms,Movantswill

26
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1 facilitateaccesson evenshorternoticewhensaferoommonitorscanbemadeavailablemore

2 quickly. In addition,lintervenorsmayprovidenoticethroughmail, emailor facsimile.

3 Althoughmultiple saferoomsmaypresentaminor inconvenience,intervenorsmay

4 easilyvisit one orall oftheutilities’ saferooms in a singleday,aseachMovantis providing

S a Portlandsaferoom and all Portlandsaferoomswill be locatedwithin acoupleofmilesof

6 one another.

7 Nothing in theProposedProtectiveOrderpreventsintervenorsfrom taking noteson

8 theSB 408Tax Reportsandsupportingdocumentsorunreasonablyhindersparticipationin

9 theAAC Docketsor AR 499.
‘l’

~ 10 In addition,nothingin theProposedProtectiveOrderpreventsparticipationin these

~. 11 proceedingsby out-of-stateconsultants.ICNU Responseat9-10. Intervenorsoftenhireout-
-

9 ~~ 12 of-stateconsultantsto testifyatCommissionhearingsin Salemand accessto thesaferooms

~ ~ 13 presentsno greaterinconveniencethantravelingto Salemto testify. Intervenorsalsohave
~ 14 theoptionof hiring local consultantsif moreexpeditiousparticipationis desired.

Or~i 15 3. The ProposedProtectiveOrder Will Provide AdequateMeansto Submit
Information to theCommission.

~— 16

17 ICNU raisesa concernthat theProposedProtectiveOrderwill preventtheparties

18 from communicatingwith theCommissionabouthighly confidentialinformation. ICNU

19 Responseat 8. To amelioratethis concern,Movantsproposeto Batesnumbertheir

20 documentsso that intervenorsmayeasilyreferenceanypagestheywant to useasexhibits.

21 Movantswill thenfile, underseal,copiesof thedesignatedpageswith theCommission.This

22 proposalwill allowpartiesto useanyhighlyconfidentialinformation,including theSB 408

23 Tax Reportsandsupportingdata,for thepurposesof testimonyor pleadingsandallow

24 qualifiedpersonsto referencedesignatedinformationduring proceedings.

25

26
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1 4. The ProposedProtectiveOrder DoesNot Violate Attorney-Client Privilege or
Work Product ProtectedCommunications.

1

3 TheProposedProtectiveOrderdoesnot grantMovantsauthorityto monitor attorney-

4 client communications.ICNTJ Responseat 10. Movantsproposetheuseofmonitorsonly

5 for supervisingandfacilitatingaccessto thesaferooms. Movantsdo notproposethat the

6 monitorshaveaccessto attomey-clientprivilegedor work productprotected

7 communications.Protectionof attorney-clientcommunicationsrequiresonly thatthe

8 reviewingpartyrepresentativesstepoutsideofthedocumentroom to discussprivilegedlegal

9 matters.Movantswill providean on-premisesprivateroomfor suchdiscussionsif

10 requested.

11 5. The ProposedProtectiveOrderDesignatesasHighly ConfidentialtheSB 408
Tax Reports and Supporting DocumentsContaining Tax Data and Analyses

12 That Have BeenDesignatedas Confidential by the Utilities.
~ C 13 Movantsdo not seekbroaddiscretionto designateashighly confidentialany

14 documentsor informationrequestedin discovery. ICNU Responseat 11. Rather,the

15 proposedprotectiveorderreservesthe“highly confidential”designationonly for “documents
16 andinformationthedisseminationof which imposessignificantrisk ofcompetitivehannto

1 7 thedisclosingparty.” JointMotion¶ 7. Thedocumentsforwhich Movantsseekan

18 alternativemeansofdiscoveryarevery limited andcangenerallybeclassifiedasMovants’

19 SB 408 TaxReportsandsupportingdocumentscontainingtax dataandanalysesthat have

20 beendesignatedasconfidentialby Movants. JointMotion ¶ 5. TheCommissionand

21 legislaturehavealreadyrecognizedthehighly sensitivenatureofthis information.

22 Moreover, if an intervenorthinks that anyspecificmaterialin thesaferoom is not entitledto

23 betreatedashighlyconfidential,it canmakean appropriatemotion afterreviewingthe

24 material.

25

26
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CONCLUSION

2 For theforegoingreasons,Avista, NorthwestNatural,PacifiCorpandPGErequest

3 entryin DocketNos. HE 177, HE 178, HG 170 & UG 171 oftheProposedProtectiveOrder.

4 DATED: January9, 2006.

5

STOELRIVES LU’

_____ H ~ t~t)

8 David Meyer MarcusWood

~ Attorneyfor Avista Corp. Attorneyfor NorthwestNaturalGasCo.
~ 12 STOELRIVESLu’

r l3~m( Qi
14 _____________ ______________

KatherineA. McDo~?1r DouglasTingey
N 15 SarahJ. AdamsLien InaraScott

Kevin T. Fox
~— 16 Attorneysfor PortlandGeneralElectncCo.

17 Attorneysfor PacifiCorp

Page5 - JOINT REPLY BRIEF

I’ortIrni2-4546833.20020011-00168



JAN—09—2006 04:O2PM FROM—Portland General Electric 5034642200 1—222 P.002/002 F—BOG

I For the foregoingreasons, Avista, NorthwestNatural,PacitiCorpandPGE request

2 entry in DocketNos.UE 177, liE 178, UG 170 & UC3 171 of theProposedProtectiveOrder.

3 DATED: January9, 2006.
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CERTIFICATE OF SERVICE

I herebycertify that I servedtheforegoingdocumenton thefollowing named

3 person(s),a truecopy thereof,containedin a sealedenvelope,addressedto saidperson(s)at

4 his or her last-knownaddress(es)indicatedbelow.
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Lowrey R. Brown
Citizens’ Htility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205

JasonEisdorfer
Citizens’ Htility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205

David Hatton
DepartmentofJustice
RegulatedHtility & BusinessSection
1162Court StreetNE
Salem,OR 97301-4096

Ron McKenzie
AvistaHtilities
P0 Box 3727
Spokane,WA 99220-3727

PGE-OPHCFilings
Rates& RegulatoryAffairs
PortlandGeneralElectricCompany
121 SW SalmonSt 1WTCO7O2
PortlandOR 97204

DouglasC. Tingey
PortlandGeneralElectric
121 SW Salmon, IWTC13
Portland,OR 97204

DATED: January9, 2006.

CERTIFICATE OF SERVICE

MelindaJ.Davison
DavisonVanClevePC
333 SW Taylor,Suite400
Portland,OR 97204

EdwardA. Finklea
CableHustonBenedict

Haagensen& Lloyd LLP
1001 SW 5th Avenue,Suite2000
Portland,OR 97204

JasonW. Jones
Departmentof Justice
RegulatedUtility & BusinessSection
1162CourtStreetNE
Salem,OR 97301-4096

MatthewW. Perkins
DavisonVanClevePC
333 SW Taylor, Suite400
Portland,OR 97204

ChadM. Stokes
CableHustonBenedict

Haagensen& Lloyd LLP
1001 SW 5th Avenue,Suite2000
Portland,OR 97204

MarcusWood
StoelRivesLLP
900 SW Fifth Avenue,Suite2600
Portland,OR 97204
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