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The Klamath Off-Project Water Users (“KOPWU”) submits this Response in 

Opposition to PacifiCorp’s (or the “Company”) Motion for Summary Disposition (“Motion”) in 

Public Utility Commission of Oregon (“OPUC” or the “Commission”) Docket No. UE 171.  

KOPWU requests that the Commission deny PacifiCorp’s request to terminate the April 30, 1956 

Agreement (“Off-Project Agreement” or the “Agreement”) between the Klamath Basin Water 

Users’ Protective Association (the “Water Users Association”) and PacifiCorp’s predecessor, the 

California Oregon Power Company (“Copco”). 

INTRODUCTION 

The Off-Project Agreement has been in effect for approximately 50 years.  The 

Agreement represents the culmination of a complex series of events that defined the rights of 

PacifiCorp’s Off-Project Customers, yet PacifiCorp’s Motion excludes virtually any meaningful 

discussion of the background of the Off-Project Agreement.  Moreover, PacifiCorp fails to 

recognize that the Agreement creates distinct legal rights, and the Company raises issues in its 

Motion that are inconsistent with the legal standards for summary disposition and contract 

interpretation.   

Termination or modification of a valid and effective contract is a matter that the 

courts and this Commission do not take lightly.  Implicit in PacifiCorp’s Motion is the misguided 

suggestion that the Commission may disrupt the obligations in the Off-Project Agreement 

without thoughtful consideration of legal principles that discourage termination of the parties’ 

valid contractual rights.  Furthermore, PacifiCorp fails to describe the reasons for the Off-Project 

Agreement or the mutual exchange of consideration that forms the basis of the Agreement.  



 
PAGE 2 – KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY 

DISPOSITION 
 

DAVISON VAN CLEVE, P.C. 
333 SW Taylor, Suite 400 

Portland, OR 97204 
Telephone:  (503) 241-7242 

PacifiCorp’s Motion must be decided based on the laws governing summary disposition, legal 

standards for contractual interpretation and enforcement, and economic considerations that have 

justified the Off-Project Agreement for the last fifty years.  KOPWU requests that the 

Commission deny PacifiCorp’s Motion for Summary Disposition for the following reasons: 

1. The Off-Project Agreement is unambiguous in that it does not terminate in 2006.  
PacifiCorp’s attempt to impose the expiration date in the January 31, 1956 
agreement between the United States (“U.S.”) and Copco (“On-Project 
Agreement”) on the Off-Project Agreement is without legal or factual support.  
The Commission has recognized in the past that it is not the proper body to 
adjudicate parties’ contractual rights.  Accordingly, the Agreement should remain 
in effect until a court determines otherwise.   

 
2. The plain language of the Off-Project Agreement provides that it continues in 

effect as long as PacifiCorp continues to operate its Hydroelectric Project No. 
2082 and water continues to flow from Off-Project land to the Klamath River 
above Keno.  Under no circumstances should the Off-Project Agreement 
terminate while PacifiCorp operates under its current Federal Energy Regulatory 
Commission (“FERC”) hydro license, or an annual license renewal, for Project 
No. 2082.   

 
3. PacifiCorp has raised the issue of the parties’ intent with respect to termination of 

the Off-Project Agreement, and determination of the parties’ intent is a genuine 
issue of material fact that the Commission cannot resolve on summary 
disposition.   

 
4. PacifiCorp seeks to impose special contract standards on the Off-Project 

Agreement that, by definition, apply in an entirely different context.  The 
Commission has never subjected the Agreement to these standards in the past.  
PacifiCorp has not demonstrated as a matter of law that conventional special 
contract standards should be applied to the Off-Project Agreement or that these 
standards dictate that the Commission must terminate the Agreement. 

 
5. PacifiCorp has disregarded OPUC standards and policies that promote upholding 

negotiated agreements that have been approved by the Commission.  Application 
of these standards to the Off-Project Agreement involves genuine issues of 
material fact that cannot be resolved on summary disposition. 

 
6. The Klamath River Basin Compact (the “Compact”), which is codified at 

ORS § 542.610 et seq., provides that Klamath irrigation customers should receive 



 
PAGE 3 – KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY 

DISPOSITION 
 

DAVISON VAN CLEVE, P.C. 
333 SW Taylor, Suite 400 

Portland, OR 97204 
Telephone:  (503) 241-7242 

the “lowest power rates which may be reasonable” for irrigation and drainage 
pumping.  PacifiCorp’s claim that the Compact merely restates the OPUC’s just 
and reasonable standard ignores the significance of the Compact and conflicts 
with established principles of statutory construction.  

 
7. PacifiCorp’s request to impose a one-time 1176% rate increase on Klamath 

irrigator customers is unprecedented.1/  The Off-Project Agreement was designed 
to avoid the imposition of such unjustified rate increases on Off-Project 
Customers. 

 
KOPWU requests that the Commission deny PacifiCorp’s Motion for Summary 

Disposition.  KOPWU also requests that the Commission find the Off-Project Agreement to be 

unambiguous as it does not contain a termination date.  If the Commission does not find that the 

Off-Project Agreement is unambiguous, then the Commission should allow the courts to resolve 

the parties’ contractual issues.  Discussed below are the reasons why both summary disposition 

and alteration of the Off-Project rate are improper.  KOPWU has a valid and enforceable contract 

that should remain in place. 

HISTORICAL CONTEXT OF THE OFF-PROJECT AGREEMENT 

To place PacifiCorp’s request to terminate the Off-Project Agreement in full 

perspective, it is important to look back over the past 100 years at the development of the 

Klamath Reclamation Project (“Klamath Project” or the “Project”) and the events that led to the 

contract rates in the Off-Project Agreement.  PacifiCorp provides electric service to KOPWU’s 

members in accordance with the Off-Project Agreement, which specifies power rates for 

                                                 
1/ Despite the unprecedented rate increase proposed by PacifiCorp in Docket No. UE 170 for Klamath Basin 

irrigation customers, in its direct testimony the Company did not identify the proposed rate or revenue 
changes that would result from moving the Klamath Basin irrigation customers from Schedule 33 to 
Schedule 41.  OAR § 860-022-0030 (requiring statements of proposed changes “for each separate 
schedule”).  KOPWU obtained this information only after requesting a comparison in discovery and 
conferring with the Company to resolve its objection that it was not required to provide a study for any 
other party. 
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irrigation and pumping in the Upper Klamath River Basin for “Off-Project” Customers.  Off-

Project Customers are those who are not located on “Project Land” of the Klamath Project.2/  The 

hallmarks of the historical foundations of the Agreement are: 1) the commencement of the 

Klamath Project by the U.S. Department of the Interior’s Reclamation Service (“Reclamation”) 

in the early 1900s; 2) the 1917 Link River Dam Contract between Reclamation and Copco; and 

3) the Federal Power Commission (“FPC”) issuance of a license to Copco in 1956 for FERC 

Project No. 2082, which consists of certain dams and hydroelectric facilities on the Klamath 

River below Keno.  All of these events led to the execution of the Off-Project Agreement by 

Copco and the Water Users Association in 1956.  The bargain reflected in the Off-Project 

Agreement is straightforward:  in exchange for the power rate contained in the Agreement, Off-

Project irrigators agreed to support Copco’s application to construct Project No. 2082 and to 

provide water for Copco’s downstream hydroelectric facilities. 

A. 1880 – 1916: Early Irrigation and Power Development in the Klamath Basin 

Farmers introduced irrigation to the Klamath Basin in the 1880s with the 

construction of ditches and canals to irrigate farmland, provide power for mills, and transport 

                                                 
2/ A Copco tariff that bears an effective date of May 1, 1956, and is titled “Upper Klamath River Basin 

Irrigation and Agricultural Drainage Pumping Service Tariff (For Users Not on Project Land)” defines 
“Project Land” as “All land of the United States lying in the Upper Klamath River Basin, and all land in the 
Upper Klamath River Basin lying within any public district or within the service area of any association 
which has contracted or may hereafter contract and any land of individuals or corporations in the Upper 
Klamath River Basin which have contracted or may hereafter contract with the United States, pursuant to 
the Federal reclamation laws, for water service or for the construction of irrigation, drainage, or other 
reclamation works.”  Re PacifiCorp, OPUC Docket No. UE 171, Affidavit of Matthew W. Perkins Exhibit 
No. 1 (Apr. 28, 2005) (“Affidavit”).  Project Land is defined in the same manner in the On-Project 
Agreement.  References to page numbers in Exhibits to the Affidavit refer to the page numbers in the 
original documents. 
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logs.3/  By 1903, Reclamation began investigating the development of additional irrigation in the 

Klamath Basin.4/  Reclamation’s Chief Engineer suggested after his first visit to the Upper 

Klamath River Basin that a “dam could be built at the lower end of the Upper Klamath Lake in 

order to hold back an amount of water” sufficient to irrigate over 100,000 acres as well as 

generate power for pumping.5/  Shortly thereafter, Reclamation set aside over one million acres 

of public lands in the Klamath Basin for power purposes.6/  

Recognizing that development of a federal reclamation project would benefit the 

Klamath Basin, Oregon and California assisted Reclamation’s efforts.  In early 1905, the Oregon 

and California Legislatures passed laws authorizing Reclamation to lower the water levels of 

certain lakes in the Klamath River Basin, and ceding to the U.S. title to all land uncovered by 

lowering the lake levels.7/  By May 1905, the Secretary of the Department of the Interior 

(“Interior”) had authorized development of the Klamath Project, which was to consist of a series 

of dams and distribution canals to facilitate agricultural irrigation and development in the 

Klamath River Basin.  Reclamation began constructing the Project’s main canals and distribution 

system in 1906, and irrigation using water from the Project began in May 1907.8/   

Reclamation noted early on that the farmers “who reside in the Klamath Basin 

were practically unanimous for the construction of the government project, and had organized a 

                                                 
3/ Eric A. Stene, The Klamath Project (Seventh Draft) 2–3 (Bureau of Reclamation History Program 1994) 

(“Stene History”). 
4/ I. S. Voorhees, History of the Klamath Project, Oregon-California, From May 1, 1903 to Dec. 31, 1912 4 

(Dept. of the Interior, U.S. Reclamation Service, 1913) (“1913 History”). 
5/ Id.
6/ Id. at 8. 
7/ Water Rights on Lower Klamath Lake, 331 Decisions of the Dept. of the Interior 693, 695-96 

(June 9, 1932). 
8/ 1913 History at 173–74. 
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Water Users’ Association ready to meet the requirements of the Government.”9/  The water users 

assisted Reclamation in obtaining land and water rights, and the Association agreed to repay the 

government for the costs of the Project.10/

B. 1917:  Copco Convinces Interior to Allow Private Construction of the Link River 
Dam 

 
As Reclamation continued constructing the Klamath Project in the early 1900s,11/ 

Copco began developing its own hydropower resources on the Klamath River in California.  By 

1915, Copco realized that upstream development of the Klamath Project would eventually result 

in insufficient water during the summer to generate power at Copco’s downstream projects in 

California.12/  Copco needed some ability to regulate streamflow in the Klamath River.13/   

Knowing that Reclamation had contemplated building a dam to regulate the flow 

from Upper Klamath Lake, Copco inquired as to the timing of the project.14/  The government 

responded that although it planned to construct a dam on Upper Klamath Lake in the future, it 

lacked the funds to do so right away.  Copco approached the government with a unique proposal:  

if the government would grant Copco the right to operate the dam in the future, Copco would 

finance and construct the dam right away.15/  Although this proposal deviated significantly from 

its plans for a federally developed Klamath Project, the government agreed to Copco’s plan. 

                                                 
9/ Id. at 20–21. 
10/ Exh. No. 2 at 33. 
11/ The Clear Lake Dam was completed in 1910, the Lost River Diversion Dam in 1912, and the Lower Lost 

River Diversion Dam (now Anderson-Rose Diversion Dam) in 1921. 
12/ Affidavit, Exh. No. 2 at 13-14; Affidavit, Exh. No. 3 at 22 (Statement of Herman Phleger, Counsel for 

Copco). 
13/ Affidavit, Exh. No. 2 at 34. 
14/ Affidavit, Exh. No. 3 at 22.   
15/ Id.   
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Copco and Interior immediately began negotiations to construct what is now the 

Link River Dam.  These negotiations culminated in a 1917 contract (the “Link River Dam 

Contract”) “whereby [Copco] would build the dam, take care of damages about the lake, supply 

water to the Government project, and regulate the flow of the stream so that the normal flow 

would go down the river through California and through [Copco’s] power house in 

California.”16/  In addition, in return for the right to operate the dam, Copco agreed to supply 

power for pumping to irrigators on the Klamath Project at a rate of seven mills per kilowatt hour 

(“mills”).17/  The government requested a special rate for pumping on the Project because, until 

that time, the plan had called for federal development of the dam, and the government would 

have sold the power generated by the Project and used for Project purposes at a special rate.  It 

was unusual for a power company to build and operate a dam on a Reclamation project.18/  The 

Link River Dam Contract may in fact have been “the first joint venture between the Department 

of Interior and a private industry.”19/  As described below, the government’s change in plans was 

not well received in the Upper Klamath River Basin. 

C. 1920s – 1930s: Opposition to the Link River Dam Contract 

Upper Klamath River Basin water users and Oregon politicians strongly opposed 

the Link River Dam Contract.  The Klamath Irrigation District sent a telegram to the Secretary of 

the Interior stating that negotiation of the Link River Dam Contract “without consulting wishes 

of people has aroused much hostility and suspicion.”20/  The Klamath Falls Business Mens’ 

                                                 
16/ Id.  
17/ Affidavit, Exh. No. 4 at 5. 
18/ Stene History at 19. 
19/ Affidavit, Exh. No. 2 at 34.   
20/ Affidavit, Exh. No. 5.   
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Association passed a resolution “that our Senators and representatives in Congress be urgently 

requested to appropriate the necessary funds to complete the Klamath project as originally 

planned.”21/   

While the objections to Link River Dam Contract persisted, on July 20, 1920, 

Copco began constructing the Link River Dam.  Oregon Senator George Chamberlain, who had 

been governor when Oregon passed the legislation ceding its lands to the U.S. for the Project, 

quickly asked the Secretary of the Interior to halt construction to reconsider the Link River Dam 

Contract: 

I think I can speak authoritatively when I say to you that when the 
cession was made . . . by the State of Oregon to the United States it 
was the purpose solely of the State to make the same to aid in the 
operations of irrigation and reclamation under the act of Congress 
approved June 17, 1902. 

 
If the suggestion [had] been made that the waters of the lake were 
to be used for power purposes or that the Government would ever 
enter into a contract with any private company or corporation 
authorizing the construction of a dam and the utilization of the 
waters of the lake for power purposes or the irrigation lands not 
coming within the provisions of the reclamation act, the legislature 
would not have made the cession, and I am sure that I never would 
have approved the act.22/

 
The Secretary responded by stating that he agreed with Senator Chamberlain in policy:   

With your position on the question of policy involved I am in 
entire agreement.  The United States should have built this dam on 
its own account, and with its own funds.  If the question of 
entering into this contract were before me as a new matter, I should 
take that position and, of course, decline to enter into agreement 
along the lines here involved.23/

                                                 
21/ Affidavit, Exh. No. 6 at 1.   
22/ Affidavit, Exh. No. 3 at 46.   
23/ Affidavit, Exh. No. 7.  
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Ultimately, however, the Link River Dam Contract was allowed to stand.   

The State of Oregon subsequently petitioned Congress to pass legislation granting 

the U.S. District Court in Oregon jurisdiction to hear an action to set aside the Link River Dam 

Contract.  Oregon’s Attorney General argued that Oregon had ceded its land and water rights to 

the U.S. in trust for the purpose of developing federal reclamation and hydro projects, and that 

the U.S. had violated the trust by making “a contract under which it has turned over [the] power 

privileges . . .  to [Copco] for 50 years.”24/  Copco opposed the legislation, arguing that “no 

beneficial or useful result could ever flow from it,” and the State of Oregon’s efforts ultimately 

were unsuccessful.25/   

D. 1951: Copco’s Big Bend License Applications Lead to the Off-Project Agreement 
 

The On-Project and Off-Project Agreements at issue in this proceeding have their 

genesis in Copco’s 1951 applications to construct Project No. 2082, including the Big Bend 

facility (now called J. C. Boyle), on the Klamath River below Keno.26/  The State of Oregon, 

Interior, Reclamation, and nearly every Klamath Basin irrigation district opposed Copco’s 

applications.27/   

Interior and Reclamation protested on the basis that granting Copco the license 

would be detrimental not only to “the present and future irrigation of lands within the Klamath 

Project,” but also to “the future development of other irrigable areas in the vicinity of the 

                                                 
24/ Affidavit, Exh. No. 3 at 11 (statement of Lawrence A. Liljeqvist). 
25/ Affidavit, Exh. No. 3 at 20. 
26/ Affidavit, Exh. No. 2 at 53.   
27/ Affidavit, Exh. No. 8 at 1. 
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Klamath Project.”28/  The U.S. was concerned that if Copco were permitted to develop power at 

this site, the company would not provide low-cost power to Klamath Basin irrigators, and the 

region’s agricultural economy would suffer.29/  In contrast, if Interior itself developed the dam, 

the power “would be available for pumping, for financial aid to irrigation, and for sales to 

customers having preference rights under the reclamation laws.”30/ 

Heeding the concerns expressed by the U.S. and other parties, the FPC issued the 

Project No. 2082 license, but it conditioned its issuance upon Copco securing a renewal of its 

Link River Dam Contract with Reclamation “so as to make adequate water supplies available for 

its operation.”31/  The FPC specified that the renewed contract had to cover a time period 

equivalent to the duration of the license for Project No. 2082 (until 2006) and include “terms and 

conditions substantially similar to those terms and conditions contained in [the Link River Dam 

Contract].”32/  Thus, the FPC specifically required as a condition of the Project No. 2082 license 

that Copco extend the contract rates for irrigation and pumping power included in the Link River 

Dam Contract.   

Negotiations to renew the Link River Dam Contract commenced.  The most 

active participants in these negotiations were the U.S. (through Interior and Reclamation), the 

Oregon-California Klamath River Compact Commission, and the Water Users Association.33/  

The Water Users Association insisted that Copco provide contract rates for irrigation and 

pumping to both Upper Klamath River Basin customers located on Klamath Project land and 
                                                 
28/ Affidavit, Exh. No. 9 at 1-2.   
29/ Id. at 4; see Affidavit, Exh. No. 10 at 50. 
30/ Affidavit, Exh. No. 10 at 10.   
31/ Affidavit, Exh. No. 12 at 2. 
32/ Affidavit, Exh. No. 11 at 5-6.   
33/ The Water Users Association presently does business as the Klamath Water Users’ Association. 
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those off Project land (i.e., “Off-Project Customers”).34/  The Water Users Association argued 

that the “power rates allowed Districts and persons having contracts with the Bureau should also 

be allowed those having State water rights as long as the return flow from their lands, if any, 

would return to the Klamath River above Keno.”35/  The water users had not been given a voice 

in the original Link River Dam Contract, and subsequent attempts to rescind that agreement had 

failed.  Now, however, the water users had enough leverage to hold up Reclamation’s approval 

of the renewed agreement until the water users reached agreement with Copco on the issue of 

On- and Off-Project rates.36/   

E. 1956:  Negotiation, Execution, and OPUC Approval of the Off-Project Agreement 
 

The following facts regarding the Off-Project Agreement are uncontroverted:  1) 

on April 30, 1956, Copco and the Water Users Association executed an Agreement that provides 

the contract rate for Off-Project Customers; 2) the April 30, 1956 Agreement was approved by 

the OPUC; 3) Copco or PacifiCorp has provided service to Off-Project Customers pursuant to 

the April 30, 1956 Agreement since its approval; and 4) the Agreement does not contain an 

expiration date.37/  In addition, the Off-Project users pay slightly higher rates for power than the 

On-Project users.  On May 11, 1956, Copco’s Vice President and General Manager, J. C. Boyle, 

testified before the California Public Utilities Commission (“CPUC”) that Copco and the Water 

Users Association had executed the Off-Project Agreement on April 30, 1956, and the Oregon 

Public Utility Commissioner approved the Agreement on May 2, 1956: 

                                                 
34/ Affidavit, Exh. No. 12 at 8; Affidavit, Exh. No. 8 at 4, 7. 
35/ Affidavit, Exh. No. 13.  
36/ See Affidavit, Exh. No. 14 at 2. 
37/ Motion at 2, 5; Affidavit of Laura Beane, Exh. No. 2 (identifying the April 30, 1956 Agreement as the 

“Off-Project Contract” that PacifiCorp seeks to terminate). 
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Q. Has the company entered into a similar contract with respect to 
off-project users located in that part of the Upper Klamath River 
Basin which is in Oregon? 

 
A. Yes, we have.  By an agreement dated April 30, 1956, we entered 

into a contract with the Klamath Basin Water Users’ Protective 
Association providing for a rate of 7½ mills per kilowatt hour for 
pumping installations of 10 horsepower or more, subject to a 
seasonal minimum charge of $111.60 for the first 10 horsepower, 
and $10.80 per horsepower for all horsepower in excess of 10 
horsepower.  After the fifth year of continuous use, the minimum 
charge shall be reduced to one-half of that effective during the first 
five-year period. 

 
Q. Has the contract relating to off-project users in the Upper Klamath 

basin in Oregon been approved by the Public Utilities 
Commissioner of Oregon? 

 
A. Yes, it has, by a letter dated May 4, 1956.38/

 
KOPWU has been unable to locate a copy of the OPUC’s letter of approval.  Nevertheless, Mr. 

Boyle’s statement and the Commission’s subsequent recognition of the Off-Project Agreement in 

PacifiCorp’s rates reflect that the Agreement was approved.39/   

As described above, the Water Users Association asked Copco to provide a 

contract rate for both Off-Project Customers and On-Project Customers.  The Water Users 

Association’s demand resulted in a standoff:  Copco refused to include a contract rate for Off-

Project Customers in the renewal of the Link River Dam Contract, and as a result, the Water 

Users Association objected to the renewal of the contract in the FPC proceeding.40/  Eventually, 

Copco and the Water Users Association reached a compromise.  Copco agreed to negotiate with 

                                                 
38/ Affidavit, Exh. No. 15 at 44-45. 
39/ See, e.g., Re PacifiCorp, OPUC Docket No. UE 94, Order No. 96-175 at 16-17 (July 10, 1996) (discussing 

allocation of contract rates that the Klamath customers receive “in exchange for water rights for 
hydroelectric projects on the Klamath River”). 

40/ See Affidavit, Exh. No. 8 at 7. 
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the Water Users Association a separate “Off-Project” agreement providing power rates for 

customers not located on project land.  In exchange, the Water Users Association agreed to 

withdraw its protest to the renewal of the Link River Dam Contract, which would allow Copco to 

secure its license for Big Bend.41/   

Negotiations for the Off-Project Agreement involved a number of exchanged 

proposals between Copco and the Water Users Association.42/  The Water Users Association sent 

two different letter proposals to Copco during this period, one dated October 28, 1955, and 

another dated November 3, 1955 (the “November 3, 1955 Letter”).  In the November 3, 1955 

Letter, the Water Users Association proposed rates and terms of service for Off-Project 

Customers in exchange for withdrawing its protest to the amendments to the Link River Dam 

Contract.  Copco signed the November 3, 1955 Letter on November 22, 1955, indicating the 

company’s acceptance; nevertheless, the parties subsequently executed the Off-Project 

Agreement on April 30, 1956, agreeing to new terms.   

PacifiCorp claims that the parties intended the Off-Project Agreement to 

terminate in 2006 based on the proposal in the November 3, 1955 Letter that “after power rates 

have been established for off-project pumpers and applications have been approved by the Public 

Utilities Commissions of Oregon and California, no change in power rates for the term of the 

contract between the Bureau of Reclamation and Copco shall be submitted to the Commission 

                                                 
41/ See Affidavit, Exh. No. 14 at 2. 
42/ Affidavit, Exh. No. 8 at 8.  The meaning of the letter proposals sent by the Water Users Association to 

Copco is discussed in more detail in Section A.2.c of this Response. 
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unless filed jointly by Copco and this Association.”43/  The November 3, 1955 Letter is not an 

“agreement” and does not reflect the intent that PacifiCorp claims.  First, the November 3, 1955 

Letter reflects that the parties purposefully excluded a definitive termination or expiration 

provision from the Off-Project Agreement despite previously considering such a provision.  

Second, the November 3, 1955 Letter proposal was never a valid agreement regarding Off-

Project Rates, because the terms of the proposal never took effect.  The November 3, 1955 Letter 

was specifically rejected by the CPUC on August 29, 1956, and there is no evidence that the 

OPUC ever approved the letter.  The terms proposed in the November 3, 1955 Letter have been 

superceded by the Off-Project Agreement. 

PacifiCorp also appears to attach significance to the fact that the November 3, 

1955 Letter was presented to the CPUC, and that the CPUC rejected the proposed rate as too low 

and lasting for too long a period of time.44/  PacifiCorp’s argument only highlights the OPUC’s 

different conclusion regarding the Off-Project Agreement.  The OPUC reviewed the Off-Project 

Agreement and determined that the contract rates and lack of definitive expiration date were 

appropriate. 

PacifiCorp also describes the Off-Project Agreement as a “me too” contract that is 

“secondary” to the On-Project Agreement.45/  Given the important role that the Off-Project 

Agreement played in allowing Copco to secure a license to construct what is now one of 

PacifiCorp’s more important hydroelectric projects, it is hardly appropriate to dismiss the 

                                                 
43/ Affidavit, Exh. No. 16 at 2.  The October 28, 1955 letter proposed that Off-Project rates would apply “for 

the duration of the contract between the Department of Interior and The California Oregon Power 
Company.” 

44/ Motion at 19. 
45/ Id. at 18.   
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Agreement as being “secondary” in nature.46/  The Off-Project Agreement is an entirely separate 

contract from the On-Project Agreement.  It was negotiated separately from the On-Project 

Agreement and it creates distinct legal rights.  The plain language of the Off-Project Agreement 

states that the contract rate was provided: 

In consideration for an increased flow of water caused by the 
development of lands for agricultural purposes within the Upper 
Klamath River Basin, which increased flow will be used for the 
generation of electric power in Copco’s proposed dam 
improvements on the Klamath River below Keno.47/   
 

In addition, the CPUC transcript that PacifiCorp attached to its Motion contradicts its claim that 

the Off-Project rate is higher than the On-Project rate because it was merely a “me too” 

agreement.  The Water Users Association’s President testified that the slightly higher Off-Project 

rates were justified because, unlike the On-Project irrigators, the Off-Project irrigators did not 

have to pay costs to Reclamation in relation to the Klamath Project.48/   

The history also shows that aside from obtaining its FPC license, Copco had other 

reasons to support the Off-Project Agreement.  Copco was willing to provide contract rates in the 

entire Klamath Basin because “[i]t is a different type of territory than any other served by 

[Copco] in Northern California and also in Oregon.”49/  Copco acknowledged that the Upper 

Klamath Basin was uniquely suited to the exchange of benefits embodied in the Off-Project 

Agreement because of the “increased drainage pumping of water flow into the Klamath River 

which is of beneficial use to the company in its hydroelectric plant on that river.”50/  The Off-

                                                 
46/ See id.
47/ Affidavit, Exh. No. 1.   
48/ Affidavit, Exh. No. 15 at 70 (testimony of Frank Z. Howard).   
49/ Affidavit, Exh. No. 15 at 28 (testimony of J. C. Boyle).   
50/ Affidavit, Exh. No. 15 at 135 (statement of Robert N. Lowry).   
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Project Agreement also was good for Copco’s bottom line.  J. C. Boyle stated to the Water Users 

Association’s Executive Committee that “it would without a doubt be a good thing financially 

for Copco if a favorable power rate could be granted” to Off-Project lands and that the additional 

irrigation would “make it better for Copco from a power use standpoint.”51/   

F. 2005:  PacifiCorp’s Request to Terminate the Off-Project Agreement 

In 1976, J. C. Boyle wrote that irrigation and power in the Klamath Basin had 

“developed parallel to and complimented each other.”52/  Now, however, PacifiCorp requests that 

the Commission authorize the Company to retain the benefits of the hydropower development in 

the Upper Klamath River Basin, but eliminate the irrigation and pumping contract rates in the 

region.  PacifiCorp has declared that it will no longer honor its obligations in the Off-Project 

Agreement after 2006, and that the Company will move Off-Project Customers to the 

Company’s standard irrigation tariffs.53/  According to PacifiCorp’s calculation, moving Off-

Project Customers to standard irrigation tariffs will raise Off-Project Customers’ rates by 

1176%.54/  This unprecedented rate increase would devastate Off-Project irrigation, and 

PacifiCorp has not proposed any measure to mitigate the impact of the proposed rate increase on 

customers or the economy of the Upper Klamath River Basin.55/  PacifiCorp’s plans to move 

                                                 
51/ Affidavit, Exh. No. 18. 
52/ Affidavit, Exh. No. 2 at 57.   
53/ Re PacifiCorp, OPUC Docket No. UE 170, PPL/100, Furman/13 (Nov. 12, 2004).   
54/ Affidavit, Exh. No. 19.   
55/ In UE 116, PacifiCorp proposed a rate mitigation adjustment to ensure that no customer class would 

experience a rate increase of more than fifteen percent.  Despite the Commission’s conclusion in that 
docket that it did “not find that it is in the public interest to impose greater than 15 percent price increases,” 
PacifiCorp now requests a rate increase of more than one thousand percent for Off-Project Customers.  Re 
PacifiCorp, OPUC Docket No. UE 116, Order No. 01-787 at 50, 52 (Sept. 7, 2001). 
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Off-Project Customers to standard tariffs and its request to terminate the Off-Project Agreement 

also constitutes breach of contract. 

The Upper Klamath Basin is a unique agricultural region because it “remains one 

of the few regions in the United States where families rather than agribusiness corporations run 

the farms.”56/  But as PacifiCorp’s consultants have pointed out, if the Company is successful in 

this litigation, it will be “in a position to wield great power over the lives of these Upper Klamath 

Basin irrigators as it sets the power rate for the region.”57/  If the OPUC permits PacifiCorp to 

terminate the Off-Project Agreement and place Off-Project Customers on standard irrigation 

tariffs, a way of life that has been enjoyed for over 100 years will dramatically change, an 

economy will be devastated, and PacifiCorp will be allowed to claim the full benefits of the 

water in the Klamath Basin while depriving Off-Project Customers of any reciprocal benefit.  

Such a result should not occur, and it cannot legally occur in the context of a motion for 

summary disposition. 

LEGAL STANDARD FOR SUMMARY DISPOSITION 

Summary judgment, or summary disposition as it sometimes is called in OPUC 

proceedings, is designed to determine whether there is any genuine issue of material fact to be 

resolved in a trial or hearing.58/  In resolving requests for summary disposition, the Commission 

has applied the summary judgment standard in ORCP 47, which provides: 

The court shall enter judgment for the moving party if the 
pleadings, depositions, affidavits, declarations and admissions on 

                                                 
56/ Stephen Most, Nature and History in the Klamath Basin, Putting Nature to Work: Reclaiming the Upper 

Basin (Oregon History Project 2003).   
57/ Affidavit, Exh. No. 20 at 34. 
58/ Klimek v. Continental Ins., 57 Or. App. 435, 441 (1982); Re PacifiCorp, OPUC Docket No. UE 111, Order 
No. 00-090 at 5 (Feb. 14, 2000). 
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file show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. 
No genuine issue as to a material fact exists if, based upon the 
record before the court viewed in a manner most favorable to the 
adverse party, no objectively reasonable juror could return a 
verdict for the adverse party on the matter that is the subject of the 
motion for summary judgment.59/

 
Under this standard, the moving party has the burden to demonstrate the absence of a genuine 

issue as to any material fact when the record is viewed in the light most favorable to the 

opposing party.60/  It is insufficient for the moving party to assert that the opposing party lacks 

evidence to support its allegations—the moving party must affirmatively disprove those 

allegations.61/  If a moving party’s own motion creates a genuine issue of material fact, the non-

moving party has no burden to provide opposing evidence.62/   

A “material” fact, for the purposes of summary disposition, is a fact that is 

relevant to the legal right of the party moving for summary judgment.63/  A “genuine” issue is 

one that is “triable,” which means an issue about which there is sufficient evidence to allow the 

finder of fact to decide the matter.64/   

The Commission must evaluate PacifiCorp’s request to terminate the Off-Project 

Agreement according to these standards.  Both PacifiCorp and the Commission have recognized 

in previous proceedings that “the standards for summary judgment are not easily met.”65/  The 

                                                 
59/ ORCP 47C; Rio Communications, Inc. v. U.S. West Communications, Inc., OPUC Docket No. UC 410, 
Order No. 99-611 at 4-5 (Oct. 5, 1999) (quoting previous version of ORCP 47C).  ORCP 47 was amended effective 
January 1, 2004, and the language quoted above reflects the most recent version of the rule. 

60/ Beachcraft Marine Corp. v. Koster, 116 Or. App. 133, 136 (1992). 
61/ Tozer v. City of Eugene, 115 Or. App. 464, 466 (1992). 
62/ Henderson v. Hercules, Inc., 57 Or. App. 791, 795 (1982). 
63/ See, e.g., Garrison v. Pac. Northwest Bell, 45 Or. App. 523, 533-34 (1980). 
64/ Jones v. Gen. Motors Corp., 325 Or. 404, 413 (1997). 
65/ Re PacifiCorp, OPUC Docket No. UE 111, Order No. 00-090 at 5 (Feb. 14, 2000). 
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Commission may grant summary disposition terminating the Off-Project Agreement only if: 

1) PacifiCorp has demonstrated that no genuine issue of material fact exists; 2) PacifiCorp has 

affirmatively disproven KOPWU’s allegations; and 3) the Commission is certain that no 

objectively reasonable factfinder could find that termination is unwarranted.  In considering 

PacifiCorp’s claims “the Commission must view the evidence and the record, including all 

reasonable inferences that can be drawn from the record and the evidence, in the light most 

favorable to [KOPWU].”66/   

ARGUMENT 

PacifiCorp has not demonstrated that it is entitled to summary disposition.  

Although the Company recognizes in its Motion that summary disposition is appropriate only 

when no genuine issue of material fact exists, the Motion is self-defeating because it 

simultaneously raises a genuine issue of material fact.  Specifically, PacifiCorp alleges that the 

Water Users Association and Copco “intended the [Off-Project] Contract to expire at the same 

time as the [On-Project] Contract[,]” despite the fact that the Agreement bears no such limitation 

on it face.67/  The “intent” of the parties regarding the terms of a contract is an issue of fact that 

cannot be resolved on summary judgment.68/  This is both a “genuine” issue and a “material” fact 

in this case.  It is a genuine issue because the Off-Project Agreement itself, along with the facts 

and circumstances surrounding execution of the Agreement, provide sufficient evidence to allow 

the finder of fact to decide the issue.  It is a material fact because the intent of the parties with 
                                                 
66/ PGE v. Oregon Energy Co. and St. Helens Co-Gen, OPUC Docket No. UC 315, Order No. 98-238 at 1-2 
(June 12, 1998). 

67/ Motion at 17. 
68/ See Oregon Sch. Employees Ass’n v. Rainier Sch. Dist. No. 13, 311 Or. 188, 194 (1991) (the trier of fact 
must ascertain the intent of the parties if a contract is ambiguous). 
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respect to termination of the Off-Project Agreement is relevant to PacifiCorp’s legal right to 

terminate the Agreement.   

In addition, PacifiCorp requests that the Commission terminate the Agreement 

based on application of special contract principles that are intended to apply in a different 

context and to which Off-Project Customers have never been subject in the past.  Termination or 

alteration of the Off-Project Agreement is unwarranted; but even if the Commission believes that 

PacifiCorp’s request has merit, the Company has not addressed the Commission’s standard for 

altering contract rates or the Commission’s policy of upholding negotiated agreements.  Finally, 

PacifiCorp urges the Commission to adopt an interpretation of the Klamath River Basin Compact 

that essentially would render the language in the Compact meaningless.  PacifiCorp’s 

interpretation is unreasonable and conflicts with the rules of statutory construction.  All of these 

arguments raise genuine issues of material fact that cannot be resolved on summary disposition.  

Furthermore, the Company has not demonstrated that it is entitled to summary disposition as a 

matter of law on these issues.  The Motion should be denied. 

A. PacifiCorp Has Not Demonstrated as a Matter of Law that the Agreement 
Terminates in 2006 

 
  In its Motion for Summary Disposition, PacifiCorp asks the Commission to 

terminate the Off-Project Agreement, claiming that the “law and circumstances have changed.”69/  

The Commission cannot, however, unilaterally terminate the Off-Project Agreement.  Regardless 

of whether circumstances have changed since the Agreement was entered into, the Agreement 

remains in effect unless and until a court of law declares that the parties are discharged from 

                                                 
69/ PacifiCorp Motion at 1, 17. 



 
PAGE 21 –KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY 

DISPOSITION 
 

DAVISON VAN CLEVE, P.C. 
333 SW Taylor, Suite 400 

Portland, OR 97204 
Telephone:  (503) 241-7242 

their obligations to perform under the contract.70/  Indeed, the Commission has stated in previous 

proceedings that “[t]he Commission’s policy has been to uphold agreements negotiated by 

parties at arm’s length.”71/  PacifiCorp asks the Commission to terminate the Agreement by 

supplying a “reasonable” termination date, but established principles of Oregon law do not allow 

terms to be added to a valid and binding contract.  Instead, if the Commission is to consider the 

contract issues in this case, its task is to interpret the contract to determine whether it is 

ambiguous as to duration.72/  The plain language of the Off-Project Agreement unambiguously 

provides that the Agreement continues in duration as long as water from Off-Project land flows 

to the Klamath River above Keno and PacifiCorp generates power at its hydro project below 

Keno. 

In addition, PacifiCorp’s request to terminate the Off-Project Agreement, along 

with the Company’s statement that it plans to move Klamath irrigation customers to standard 

tariffs in 2006, constitutes a breach of contract. 

1. A Court Should Determine PacifiCorp’s and KOPWU’s Contractual Rights 

  As an initial matter, the authority to determine KOPWU’s and PacifiCorp’s rights 

under the Off-Project Agreement lies with the courts.  The Commission has previously stated 

that the question of whether a utility can change a contract rate is a question for the courts, not 

                                                 
70/ See Portland Section of Council of Jewish Women v. Sisters of Charity, 266 Or. 448, 457 (1973) (“[F]acts 
existing when a bargain is made or occurring thereafter making performance of a promise more difficult or 
expensive than the parties anticipate, do not prevent a duty from arising or discharge a duty that has arisen.”). 

71/ Wah Chang v. PacifiCorp, OPUC Docket No. UM 1002, Order No. 01-873 at 6 (Oct. 15, 2001). 
72/ Yogman v. Parrott, 325 Or. 358, 361 (1997). 
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the Commission.73/  Moreover, the Commission has previously concluded that it has no particular 

expertise or authority to resolve a contract-related dispute simply because a regulated utility is 

involved.74/  These principles are particularly applicable here because the Off-Project Agreement 

is based on the historical series of trade-offs described above.   

Described below is the three-step analysis that the Oregon courts follow to 

interpret a contract.  If the Commission is inclined to interpret the Off-Project Agreement rather 

than leaving the entire analysis of the Agreement to a court, the Commission’s analysis should 

start and end at the first step—determining whether the Agreement is unambiguous.  Anything 

beyond that first level of analysis: 1) cannot be resolved on summary disposition; and 2) involves 

determining the parties’ intent and contractual rights, which goes beyond the Commission’s 

expertise and authority.  As a result, unless the Commission finds the Off-Project Agreement to 

be unambiguous in that it does not terminate in 2006, the Commission should abstain from 

resolving the issues related to the Agreement pending an interpretation and determination of the 

parties’ rights by the Oregon courts. 

2. The Off-Project Agreement Is Unambiguous and Must Be Enforced 
According to its Terms 

 
  The only way the Commission can resolve issues regarding the interpretation of 

the Off-Project Agreement is if the Commission finds the contract to be unambiguous.  

PacifiCorp’s interpretation of the Off-Project Agreement fails under the three-step analysis that 

Oregon courts apply to interpret contracts.  First, the Off-Project Agreement is unambiguous.  

                                                 
73/ Re Pacific Power & Light Co., OPUC Docket No. UF 3074, Order No. 74-658 at 30 (Sept. 30, 1974) 

(“Order No. 74-658”) (“First, whether or not PacifiCorp can change contract rates … is a question for the 
courts to decide.”).   

74/ Intelli-Com, Inc. v. GTE Northwest, Inc., OPUC Docket No. UC 255, Order No. 95-288 (Mar. 17, 1995). 
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The Agreement lacks a definitive termination date and continues in effect as long as water from 

Off-Project land flows to the Klamath River above Keno and PacifiCorp uses its hydroelectric 

facilities below Keno to generate power.  It would be patently unreasonable for the Commission 

to conclude at the first level of contractual analysis that the Off-Project Agreement 

unambiguously provides for termination on April 16, 2006.  The plain language contradicts that 

conclusion.  Furthermore, the Commission is required on summary disposition to view the record 

in the light most favorable to KOPWU. 

Second, if the Commission finds that the Agreement is ambiguous, PacifiCorp’s 

interpretation fails at the second level as well because the Company’s evidence that the parties 

“intended” the Agreement to terminate in 2006 is inconclusive and does not overcome the plain 

language of the Agreement.  In any event, even if the Commission decides to review the Off-

Project Agreement and finds it ambiguous, it still must deny PacifiCorp’s Motion because the 

meaning of an ambiguous contract is a genuine issue of material fact that cannot be decided at 

the summary judgment level.75/  There is no need to consider the third step of the analysis 

because PacifiCorp’s arguments fail at the first two steps.  In addition, the third step of the 

analysis goes well beyond Summary Disposition. 

a. Oregon Law Requires a Three-Step Analysis to Interpret the Off-
Project Agreement 

 
  To interpret the language of a contract, Oregon courts engage in the three-step 

                                                 
75/ W. Sur. Co. v. FDS Diving Constr. and Salvage Co., 193 Or. App. 1, 7 (2004). 
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analysis described in Yogman v. Parrott.76/  First, the court considers whether the contract 

language is unambiguous.  To do so, “the court examines the text of the disputed provision, in 

the context of the document as a whole.”77/  If the court finds that an ambiguity exists, it then 

examines extrinsic evidence of the contracting parties’ intent.78/  If this still does not resolve the 

ambiguity, the court must turn to “appropriate maxims of construction.”79/   

  While the question of whether a contract is ambiguous is one of law, the meaning 

of an ambiguous contract is a question of fact.80/  Therefore, a court can only resolve an issue of 

contractual interpretation at the summary judgment level if it finds that the contract is 

unambiguous—that is, if it resolves the issue at the first level of the Yogman analysis.81/  If the 

contract is ambiguous, summary judgment is inappropriate.82/   

Under these circumstances, to resolve the issues regarding the Off-Project 

Agreement at the summary disposition stage, the only reasonable conclusion is that the 

Agreement unambiguously provides that it does not terminate on April 16, 2006.  It would be 

unreasonable to conclude that the Agreement unambiguously provides that the Agreement 

terminates on April 16, 2006, especially viewing the record in the light most favorable to 

KOPWU. 

                                                 
76/ Yogman, 325 Or. at 361.  Although the Yogman analysis is widely accepted as the framework to apply in 
interpreting contracts in Oregon, it typically has been applied to interpret a disputed contract provision.  KOPWU 
believes that this analysis also applies in the context of a dispute over the meaning of a contract as a whole. 

77/ Id. 
78/ Id. at 363. 
79/ Id. at 364. 
80/ Biomass One v. S-P Constr., 120 Or. App. 194, 200 (1993). 
81/ W. Sur., 193 Or. App. at 6.   
82/ Biomass One, 120 Or. App. at 200. 
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b. The Off-Project Agreement Unambiguously Provides that It 
Continues as Long as the Contingencies in the Agreement Are Met 

 
  The Commission’s first step in interpreting the Off-Project Agreement is to 

determine whether the Agreement is ambiguous as to its duration.83/  To do this, the Commission 

must examine the four corners of the contract.84/  An ambiguous contract is one that “can 

reasonably be given more than one plausible interpretation.”85/  On the other hand, if the meaning 

of the contract “is so clear as to preclude doubt by a reasonable person,” the contract is 

unambiguous.86/  The mere fact that the parties disagree about a contract’s interpretation does not 

make the contract ambiguous.87/  If the court finds that the contract is unambiguous, it must 

enforce the contract according to its terms.88/   

  The Off-Project Agreement is unambiguous in that it contains no termination 

date.  The Agreement states the date upon which it became effective, and it recites the parties’ 

promises and the consideration.  It provides that in exchange for an increased flow of water 

caused by development of lands for agricultural purposes within the Upper Klamath Basin, 

PacifiCorp is to provide Off-Project users with the power rates for agricultural pumping 

specified in the Agreement.89/  This provision provides for the duration of the Agreement rather 

than the external termination date that PacifiCorp unlawfully seeks to impose. 

                                                 
83/ Yogman, 325 Or. at 361. 
84/ The Yogman court instructed that courts are limited to examining the four corners of the contract when 

determining whether a contract is ambiguous.  Id.  However, there remains some uncertainty as to whether 
courts may go beyond the four corners of the contract at this stage.  See Portland Fire Fighters Ass’n v. 
City of Portland, 181 Or. App. 85, 94 n.6 (2002).   

85/ Coats v. State, 188 Or. App. 147, 150 (2003). 
86/ W. Sur., 193 Or. App. at 6. 
87/ Biomass One, 120 Or. App. at 200. 
88/ Coats, 188 Or. App. at 150–51. 
89/ Affidavit, Exh. No. 1. 



 
PAGE 26 –KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY 

DISPOSITION 
 

DAVISON VAN CLEVE, P.C. 
333 SW Taylor, Suite 400 

Portland, OR 97204 
Telephone:  (503) 241-7242 

i. PacifiCorp Inaccurately Describes the Law Regarding 
Interpretation of Agreements Without Termination Provisions 

 
  In its Motion, PacifiCorp misstates the applicable law in two important respects.  

First, PacifiCorp cites Lund v. Arbonne Int’l, Inc., 132 Or. App. 87 (1997) for the proposition 

that “[u]nder Oregon law, a contract that is indefinite as to its duration expires after a reasonable 

term.”90/  This is both an inaccurate characterization of the holding in Lund and an incorrect 

description of Oregon law relating to contracts that lack termination dates.  The law in Oregon is 

not that contracts of indefinite duration expire after a reasonable term. 

  When presented with contracts that lack a definitive expiration date, Oregon 

courts have made a distinction between two types of contracts:  contracts for indefinite periods of 

time and perpetual contracts.  Contracts of indefinite duration are “at will” contracts and tend to 

involve employment contracts or situations in which contracts of specific duration have expired, 

but the parties have continued to perform under the terms of the contract.91/  This type of contract 

is, as the court in Lund held, terminable at will by either party when reasonable notice is given.92/  

Perpetual contracts, on the other hand, are enforced according to their terms.93/    While perpetual 

contracts do not necessarily continue “in perpetuity,” they can be terminated only according to 

their terms or for cause under standard contract law analysis.94/   

                                                 
90/ Motion at 17. 
91/ E.g., Lund v. Arbonne Int’l, Inc., 132 Or. App. 87, 90 (1994); Anderson v. Waco Scaffold & Equip. Co., 

259 Or. 100, 105 (1971). 
92/ Lund, 132 Or. App. at 90. 
93/ Gabrilis, Inc. v. Dahl, 154 Or. App. 388, 394 (1997). 
94/ See id. at 394-95. 
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  PacifiCorp also misstates the applicable law by applying Section 204 of the 

Restatement (Second) of Contracts to the facts of this case.95/  Section 204 applies when the 

parties “have not agreed” to an essential term of a contract.96/  The rule anticipates situations in 

which the parties “entirely fail to foresee the situation which later arises and gives rise to a 

dispute,” or in which they “have expectations but fail to manifest them, either because the 

expectation rests on an assumption which is unconscious or only partly conscious, or because the 

situation seems to be unimportant or unlikely, or because discussion of it might be unpleasant or 

might produce delay or impasse.”97/  Under such circumstances, a court may supply a reasonable 

term by considering “the meaning of the words used and the probability that a particular term 

would have been used if the question had been raised.”98/  Indeed, Oregon courts have applied 

the doctrine of supplying a reasonable term exclusively in cases in which the text of a contract 

fails to address a particular factual circumstance that the parties did not anticipate would arise.99/   

  The parties to the Off-Project Agreement did not fail to agree upon the 

Agreement’s duration.  Even PacifiCorp does not seem to seriously argue that the parties failed 

to agree on this matter—its argument that the parties intended the Agreement to terminate 

concurrent with the On-Project Agreement implies that the parties had come to an agreement on 

the issue.100/  At the very least, PacifiCorp concedes that the parties raised the question of 

                                                 
95/ Motion at 17. 
96/ Restatement (Second) of Contracts § 204 (1981). 
97/ Id. at comment b. 
98/ Id. at comment d (emphasis added). 
99/ Without citing the Restatement, Oregon courts have adopted a similar approach “of supplying a reasonable 
term to fill a contractual gap when the equitable remedy of specific performance is sought.”  Harrisburg Educ. 
Ass’n v. Harrisburg Sch. Dist. No. 7, 186 Or. App. 335, 346 (2003).  This approach also would not apply in the 
context of this case. 

100/ See Motion at 17-18. 
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duration.101/  The parties to the Off-Project Agreement were well aware that Copco’s FPC license 

and its contract with the On-Project users would expire in 2006.  This is not a situation in which 

the parties failed to agree on a term because they did not anticipate subsequent factual 

circumstances, and it would be inappropriate to apply Section 204 of the Restatement to the facts 

of this case. 

ii. Under Oregon Law Relating to Contracts that Lack 
Termination Dates, the Off-Project Agreement Is a 
“Perpetual” Contract 

 
  The Off-Project Agreement is similar to the agreements at issue in Gabrilis v. 

Dahl.102/  That case involved country club membership agreements that contained no express 

language indicating when the agreements were to terminate.  The country club owner had 

unilaterally terminated certain members’ membership agreements, and when the members 

continued to use the country club facilities, the owner brought an action in trespass against them.  

The central issue in the case was whether the agreements were of indefinite duration and 

therefore terminable at will or perpetual and therefore enforceable only according to their terms. 

  In Gabrilis, the country club owner argued, citing the Lund case relied on by 

PacifiCorp, that “because the membership agreements are silent as to duration, they are 

terminable at will.”103/  The Court of Appeals disagreed: 

Plaintiff’s reliance on that general rule is misplaced.  It is true that 
if there is nothing in the nature or language of a contract to indicate 
that the contract is perpetual, courts will interpret the contract to be 

                                                 
101/ See id. 
102/ While Gabrilis does not explicitly state that it follows the Yogman analysis, it was decided after Yogman 
and appears to resolve the issue of contract duration at the first level of the Yogman analysis.  The court examined 
only the four corners of the agreements at issue to determine that the agreements continued as long as contingencies 
contained in the agreements were satisfied. 

103/ Gabrilis, 154 Or. App. at 394. 
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terminable at will on reasonable notice.  Nevertheless, where 
provided for, perpetual agreements will be enforced according to 
their terms.104/

 
The court found that the agreements contained “a number of express provisions that, taken 

together, lead us to conclude that the memberships in the country club were intended to be 

perpetual, in force so long as the members continued to pay their dues and to abide by the club’s 

rules.”105/  One such provision required defendants to pay a substantial nonrefundable initiation 

fee.  Because the fee was nonrefundable, the court concluded that it was meant to “secure more 

than a mere license that is revocable at any time.”106/   

  Similarly, the Off-Project Agreement has the attributes of a “perpetual” contract 

rather than one that is terminable at will.  First, the Off-Project Agreement resulted from 

extensive negotiations that revealed how crucial the terms of the Agreement were to each party.  

It is unreasonable to conclude that such negotiations would result in a contract that could be 

unilaterally terminated at any time.  Second, the Agreement contemplated that Off-Project 

Customers would use Off-Project lands for agricultural purposes, which would create an 

increased flow of water in the Klamath River that benefited the power generation of Copco on 

the Klamath River.  The Off-Project Agreement therefore contemplated that Off-Project 

Customers and Copco would make significant investments based on the Agreement, investments 

that are much more significant than the nonrefundable membership fee that the court found to be 

significant in Gabrilis.107/   

                                                 
104/ Id. 
105/ Id. 
106/ Id. at 394-95. 
107/ Id. 
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  Just as the agreements in Gabrilis continued as long as the members fulfilled 

certain duties, the Off-Project Agreement continues as long as the Off-Project Customers use 

Off-Project land for agricultural purposes, providing water the PacifiCorp’s hydro facilities, and 

the Company uses its “dam improvements on the Klamath River below Keno” (i.e., Project No. 

2082, including the J. C. Boyle facility) to generate hydroelectric power.  Under no 

circumstances should the Commission terminate the Agreement or alter the contract rates as long 

as PacifiCorp holds its current FERC license (or an annual license pending license renewal) for 

Project No. 2082. 

c. If the Commission Finds that the Agreement Is Ambiguous, It Must 
Deny PacifiCorp’s Motion 

 
  If the Commission decides to review the Off-Project Agreement and finds that it 

is ambiguous as to duration, it must deny PacifiCorp’s Motion.  The interpretation of an 

ambiguous contract presents a question of fact, and it is therefore improper to address that issue 

at the summary judgment stage.108/  In this proceeding, PacifiCorp raised the issue of the parties’ 

intent with respect to termination of the Agreement in its Motion and claims that the evidence 

“shows that the parties intended” the Off-Project Agreement to terminate at the same time as the 

On-Project Agreement.109/  The parties’ intent as to the duration of the Off-Project Agreement is 

a genuine issue of material fact in this case that cannot be resolved on summary judgment.110/  If 

the Commission intends to resolve the issue of the parties’ intent in executing the Off-Project 

Agreement, additional proceedings will be necessary.  Although it is improper to decide issues of 

                                                 
108/ W. Sur., 193 Or. App. at 6. 
109/ Motion at 17. 
110/ See Biomass One, 120 Or. App. at 200. 
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contractual intent at the summary disposition stage and a state court is the more appropriate 

forum in which to resolve this issue, it is necessary for KOPWU to address the arguments in 

PacifiCorp’s Motion to correct certain statements made by the Company.111/   

The evidence—including the evidence that PacifiCorp points to—does not 

demonstrate what PacifiCorp claims it does.  The evidence reveals a series of negotiations that  

began with a proposal that the length of the Off-Project Agreement would mirror that of the On-

Project Agreement, and concluded with an Agreement that dos not link the duration to the On-

Project Agreement.  In an October 28, 1955 letter, it was proposed that the contract rate would 

apply “for the duration of the contract between the Department of Interior and the California 

Oregon Power Company.”112/  After further negotiations, the Water Users Association submitted 

the November 3, 1955 Letter, proposing that “after power rates have been established for off-

project pumpers and applications have been approved by the Public Utilities Commissions of 

Oregon and California, no change in power rates for the term of the contract between the Bureau 

of Reclamation and Copco shall be submitted to the Commission unless filed jointly by Copco 

and this Association.”113/   

First, while PacifiCorp relies on these letters as evidence that the Off-Project 

Agreement was intended to terminate, PacifiCorp ignores the fact that the two proposals are not 

consistent with each other.  Second, the November 3, 1955 Letter did not, as PacifiCorp claims, 

state that the term of the Off-Project Agreement would be equivalent to the On-Project 

                                                 
111/ W. Sur., 193 Or. App. at 6. 
112/ Affidavit, Exh. No. 17 at 2.   
113/ Affidavit, Exh. No. 16 at 2 (emphasis added). 
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Agreement.114/  Nothing in the proposal provided that the Off-Project Agreement would 

automatically terminate when the On-Project Agreement expired.  Instead, it provided that the 

term of the Off-Project Agreement would be indefinite in nature, but that the parties could jointly 

seek to change the Off-Project rates during the term of the On-Project Agreement.  The 

November 3, 1955 Letter is silent as to whether the rates may be altered after the On-Project 

Agreement expires.   

The Off-Project Agreement approved by the OPUC undermines PacifiCorp’s 

arguments in a number of ways.  No mention was made of the On-Project Agreement in the Off-

Project Agreement, and no termination date was provided.  This is the best evidence that the 

parties purposefully excluded from the Off-Project Agreement the proposed term for the Off-

Project rate in the November 3, 1955 Letter.115/  Indeed, the progression of the negotiations seen 

through the October 28, 1955 letter, the November 3, 1955 Letter, and execution of the Off-

Project Agreement is that the parties moved away from a definitive termination provision and 

from tying the Agreement to the On-Project Contract.   

In addition, the terms of the November 3, 1995 Letter never took effect because 

they were never approved by the OPUC or CPUC.  To the extent that the terms in the November 

3, 1955 Letter ever had any legal significance, the Off-Project Agreement supercedes those 

terms.  Finally, the Off-Project Agreement could be construed as a “jointly filed” proposal to 

alter the contract rate, which is entirely consistent with the terms proposed in the November 3, 

1955 Letter.  Under these circumstances, that “jointly filed” proposal would replace the terms 

                                                 
114/ See Motion at 17. 
115/ See Royal Indem. Co. v. John F. Cause Lumber Co., 245 F. Supp. 707, 711 (D. Or. 1965) (“Words deleted 
from a contract may be the strongest evidence of the intentions of the parties.”). 
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proposed in the November 3, 1955 Letter with a contract rate that continues as long as the Off-

Project Agreement remains in effect.   

It is not surprising that the Off-Project Agreement excluded express terms relating 

it to the On-Project Agreement, given Copco’s position on the relation of the two agreements.  

Throughout the negotiations, Copco made clear that it wanted to keep the two agreements 

entirely separate.116/  Now, 50 years later, it appears as if it would be more convenient for 

PacifiCorp if its predecessor had in fact linked the On- and Off-Project Agreements.  The 

Commission’s task, however, is not to determine what is convenient for PacifiCorp or even what 

it believes is reasonable under the circumstances today.  If the Commission decides to interpret 

the Off-Project Agreement, it must do so in accordance with established principles of Oregon 

contract law.117/   

  This examination of the four corners of the Off-Project Agreement and of the 

negotiations leading up to the Agreement demonstrates that the Agreement is a contract that is 

perpetual, remaining in force so long as water flows from Off-Project land to the Klamath River 

above Keno and PacifiCorp is using its FERC Project No. 2082 facilities to generate power.  

Therefore, the Commission should deny PacifiCorp’s Motion and refuse the Company’s request 

to terminate the Agreement. 

                                                 
116/ Affidavit, Exh. No. 8 at 7 (describing the contract with Off-Project users as “a matter entirely beyond the 

scope of the Link River dam contract.”). 
117/ KOPWU believes, as stated earlier, that the Commission should defer to the courts regarding interpretation 

of the Off-Project Agreement, if the Commission finds the Off-Project Agreement ambiguous.  See 
Reedsport v. Hubbard, 202 Or. 370, 385–86 (1954) (“The contracts of parties sui juris are solemn 
undertakings, and in the absence of any recognized ground for denying enforcement, they must be enforced 
strictly according to their terms.  It is not the province of the court to rewrite a contract for the purpose of 
accomplishing that which, in the court’s opinion, might appear proper.”). 
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3. PacifiCorp Has Breached its Agreement With the Off-Project Customers By 
Requesting that the Agreement Be Terminated 

 
The Off-Project Agreement is a valid and binding contract, and the plain language 

of that Agreement does not provide that it terminates in 2006.  PacifiCorp cannot unilaterally 

terminate the Off-Project Agreement and impose different terms upon Off-Project Customers.  

By requesting to do so, PacifiCorp has breached its obligation to provide service to its Off-

Project Customers pursuant to the terms of the Off-Project Agreement.  Depending on whether 

the outcome of this proceeding and the proceedings in Docket No. UE 170 results in an 

unprecedented rate increase for Off-Project Customers, it may be necessary for KOPWU to 

pursue all available remedies for PacifiCorp’s breach of contract in state court.   

A breach of contract is the nonperformance of a duty under the contract.118/  In 

testimony in OPUC Docket No. UE 170, PacifiCorp’s Senior Vice President of Regulation and 

External Affairs stated that the Company will move the Off-Project Customers to standard tariff 

rates concurrent with the expiration of the On-Project Agreement in 2006.119/  In addition, 

PacifiCorp has filed revised tariff sheets in Docket No. UE 170 that bear an effective date of 

December 12, 2004, including a revised Schedule 41 (Agricultural Pumping Service) that 

includes prices reflecting service to Off-Project Customers under that schedule.120/  The only 

reason that PacifiCorp’s revised Schedule 41 and the prices that reflect moving Off-Project 

                                                 
118/ Kantor v. Boise Cascade Corp., 75 Or. App. 698, 703 (1985). 
119/ Docket No. UE 170, PPL/100, Furman/13. 
120/ Docket No. UE 170, PPL/1202, Griffith/1. 
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Customers to that Schedule did not take effect as of December 12, 2004, is because the 

Commission suspended the tariff sheets for investigation.121/   

In this Docket, PacifiCorp requests “a Commission order terminating the Off-

Project Contract . . . on April 16, 2006.”122/  PacifiCorp’s request in this Docket, along with the 

filing of revised tariff sheets that provide for service to Off-Project Customers under Schedule 

41, is a breach of the Company’s obligation to provide electric service to Off-Project Customers 

in accordance with the terms of the Off-Project Agreement while the Agreement is in effect.  At 

the very least, PacifiCorp has repudiated its obligations under the Off-Project Agreement by 

requesting that the Commission terminate the Agreement and filing revised tariffs to move Off-

Project Customers to Schedule 41.123/   

PacifiCorp is obligated to provide electric power to Off-Project Customers at the 

rates specified in the Off-Project Agreement: 1) after the December 12, 2004 effective date in the 

Company’s revised tariffs; 2) after September 12, 2005, the date on which the suspension period 

will end; and 3) after April 16, 2006, the expiration date of the On-Project Agreement.  The 

Company’s proposal to change the terms of service to Off-Project Customers is a breach of the 

Off-Project Agreement and the Commission should not alter the Off-Project rate until the 

parties’ rights have been determined.   

                                                 
121/ Re PacifiCorp, OPUC Docket No. UE 170, Order No. 04-703 (Dec. 8, 2004).  Under ORS §§ 757.210-

.215, tariff filings take effect by operation of law unless suspended by the Commission.   
122/ Motion at 2. 
123/ See Mohr v. Lear, 239 Or. 41, 49 (1964). 
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B. Summary Disposition Is Improper Because Alteration of the Off-Project Rate 
Requires Resolution of Genuine Issues of Material Fact 

 
PacifiCorp has two primary arguments as to why the rates in the Off-Project 

Agreement should be terminated: 1) the Off-Project Agreement is a traditional special contract 

that does not meet the Commission’s standards for new special contracts; and 2) the rates in the 

Off-Project Agreement are not just and reasonable.  Both PacifiCorp’s tariffs and the 

Commission’s rules reflect the fact that the Off-Project Agreement is not a conventional special 

contract, and the Agreement certainly is not new.  It is inappropriate to judge the Off-Project 

Agreement by standards that are intended to apply in a different context and that have never been 

applied to the Agreement in the past.  The approved contract rate in the Off-Project Agreement 

should remain in effect until the Agreement terminates by itself or a court terminates the 

Agreement.  If the Commission intends to terminate or modify the contract rate in the Off-

Project Agreement, application of the Commission’s policies and standards for such action 

involves genuine issues of material fact that cannot be resolved on summary disposition.   

1. PacifiCorp Has Not Demonstrated ss a Matter of Law that the Off-Project 
Agreement Should be Evaluated According to the Standards for New Special 
Contracts 

 
PacifiCorp argues that the Commission should terminate the Off-Project 

Agreement because the Agreement does not meet the Commission’s standards for new special 

contracts executed due to price competition or service alternatives.124/  PacifiCorp’s argument 

ignores two major points.  First, the Off-Project Agreement is not a new special contract.  The 

Agreement was approved by the Commission in 1956 and has been in effect since that time.  

                                                 
124/ Motion at 9.   
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Second, both the OPUC rules and PacifiCorp’s tariffs reflect that the Off-Project Agreement has 

never been considered a conventional special contract.  Although the Off-Project Agreement 

includes a contract rate under which PacifiCorp provides service to Off-Project Customers, it 

was not executed due to price competition or service alternatives, which is the assumption upon 

which the conventional special contract standards and OPUC rules are based.  In contrast, the 

Off-Project Agreement was justified based on the benefit that the water users provide to 

PacifiCorp’s hydroelectric facilities. 

a. The Off-Project Agreement Is Not Based on Price Competition or 
Service Alternatives 

 
PacifiCorp’s discussion of the Off-Project Agreement relies on a characterization 

of the Agreement as a “special contract” as defined in the OPUC’s rules and discussed by the 

Commission in Order No. 87-402.125/  Application of conventional special contract standards to 

the Off-Project Agreement ignores both the historic significance of the Agreement and the fact 

that the Commission has never judged the Agreement by those standards in the past.  The 

Commission has described the typical special contract as follows: “[s]pecial contracts can be 

used to offer a discount to a large customer that has energy alternatives and might reduce or 

discontinue service from the utility company if it must continue to pay rates established in the 

applicable tariff schedule.”126/  OAR § 860-038-0005(60) defines a “special contract” as “a rate 

agreement that is justified primarily by price competition or service alternatives available to a 

                                                 
125/ Re Investigation into Incentive Rates for Electric Service, OPUC Docket Nos. UG 23, UE 50, Order No. 

87-402 (Mar. 31, 1987). 
126/ OPUC Docket No. UM 1002, Order No. 01-873 at 2. 
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retail electricity consumer, as authorized by the Commission under ORS 757.230.”  Neither of 

these descriptions fits the Off-Project Agreement. 

As discussed in detail above, the genesis of the Off-Project Agreement was the 

concern of the Federal government, the State of Oregon, and Klamath Basin irrigators that Copco 

and its successors would reap the benefits of hydroelectric development in the Klamath Basin at 

the expense of customers in the region.  The Water Users Association and Copco executed the 

Off-Project Agreement to ensure that Copco and Klamath Basin irrigators shared in the benefits 

of hydroelectric development that the federal government otherwise would have completed.  

Price competition and service alternatives had nothing to do with the reasons for executing the 

Off-Project Agreement.  Thus, it is legally flawed to evaluate the Off-Project Agreement on the 

basis of criteria that apply to entirely different circumstances. 

PacifiCorp’s argument that the direct access provisions of Senate Bill 1149 

circumscribe the Commission’s authority regarding the Off-Project Agreement only highlights 

the flaw in the Company’s application of conventional special contract standards to the 

Agreement.127/  OAR § 860-038-0260 prohibits new special contracts for power supply after 

March 1, 2002, and provides that existing special contracts shall continue to be in effect after 

March 1, 2002, according to their terms.128/  The rule prohibiting new special contracts was 

intended to prevent monopoly utilities such as PacifiCorp from hindering the development of a 

competitive market by offering rate concessions to large customers who intended to leave the 

utility’s system.  Again, this prohibition is based on the existence of service alternatives, which is 

                                                 
127/ See Motion at 10. 
128/ OAR § 860-038-0260(3)-(4). 
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wholly unrelated to the exchange of benefits in the Off-Project Agreement.  In addition, even if it 

were appropriate to evaluate the Off-Project Agreement according to the Commission’s direct 

access rules, the Off-Project Agreement was approved prior to March 1, 2002, and continues in 

effect according to its terms.  PacifiCorp’s argument assumes that the Agreement terminates at 

the same time as the On-Project Agreement, but the plain language of the Off-Project Agreement 

contradicts PacifiCorp’s interpretation.   

b. PacifiCorp’s Tariffs Do Not Classify the Off-Project Agreement as a 
Special Contract 

 
PacifiCorp’s rate schedules also reflect the unique nature of the Off-Project 

Agreement and the inappropriateness of applying conventional special contract standards to that 

Agreement.  PacifiCorp has a specific tariff that incorporates the Company’s special contracts, 

Schedule 400.129/  Schedule 400, which is titled “Special Contracts,” includes eligibility criteria 

that reflect the standards that PacifiCorp argues apply to special contracts and lists the special 

contracts actually approved under those criteria.130/  Schedule 400 does not, however, list either 

the On-Project Agreement or the Off-Project Agreement as a special contract approved 

according to the OPUC rules and criteria.   

The Off-Project Agreement is incorporated into a Klamath-specific tariff, 

Schedule 33, “Klamath Basin Irrigation Contracts – Irrigation and Drainage Pumping.”131/  

Schedule 33 is available only in the “Klamath Basin” and its eligibility criteria provide that 

“irrigation and drainage Customers whose retail rates are specified by Contract” can take service 

                                                 
129/ Affidavit, Exh. No. 21. 
130/ The only special contracts listed under PacifiCorp’s Schedule 400 are agreements with Wah Chang – 
Millersburg and James River – Camas.  Id. 

131/ Id. 
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under the schedule.132/  Unlike Schedule 400, Schedule 33 does not specify that customers meet 

the OPUC criteria applied to conventional special contracts.  The Off-Project Agreement has not 

been subject to the criteria for conventional special contracts in the past, and it is inappropriate to 

arbitrarily subject the customers receiving service under those schedules to those standards now.   

PacifiCorp notes that the CPUC rejected the Off-Project rate as discriminatory 

and burdensome in 1956 and that, “[f]ifty years later, the 7½ mill rate under the [Off-Project] 

Contract cannot be sustained as just and reasonable.”133/  If the Commission’s special contract 

criteria are the appropriate standards by which to evaluate whether the Off-Project rates are just 

and reasonable, then it is unclear after 50 years why this would be a new issue.  The Commission 

has acknowledged in at least two separate orders that the Off-Project Agreement provides a 

contract rate “in exchange for water rights for hydroelectric projects on the Klamath River.”134/  

Thus, PacifiCorp’s argument is fundamentally flawed.  As PacifiCorp acknowledges, the 

Commission approved the Off-Project Agreement in 1956, and the Company has provided 

service under that Agreement for the past 50 years.135/  The Commission should not accept 

PacifiCorp’s request to terminate the Off-Project Agreement based on inapplicable special 

contract standards to which that Agreement has never been subject in the past.   

                                                 
132/ Id. 
133/ Motion at 19. 
134/ OPUC Docket No. UE 94, Order No. 96-175 at 16; Re PacifiCorp, OPUC Docket No. UE 94, Order No. 

98-191 at 20 (May 5, 1998). 
135/ Motion at 5. 



 
PAGE 41 –KOPWU’S RESPONSE TO PACIFICORP’S MOTION FOR SUMMARY 

DISPOSITION 
 

DAVISON VAN CLEVE, P.C. 
333 SW Taylor, Suite 400 

Portland, OR 97204 
Telephone:  (503) 241-7242 

2. Alteration of the Contract Rates in the Off-Project Agreement Involves 
Genuine Issues of Material Fact that the Commission Cannot Resolve on 
Summary Disposition 

 
PacifiCorp also argues in its Motion that the Commission should terminate the 

Off-Project Agreement because the rates in that Agreement are no longer just and reasonable.136/  

According to PacifiCorp, the Commission has an obligation to continually evaluate all of the 

Company’s tariffs, including those with contracts rates, to ensure that the rates and fair, just, and 

nondiscriminatory.137/  PacifiCorp cites American Can Co. v. Davis for the proposition that the 

Commission can alter or terminate contract rates at any time those rates are determined not to be 

just and reasonable.138/  PacifiCorp’s reliance on American Can fails to acknowledge that the 

Commission did not evaluate the contract rates described in American Can solely according to 

whether they were just and reasonable.  The Commission has adopted a more stringent standard 

for revisions of fixed rate contracts.  In addition, the Commission has more recently stated a 

policy that discourages modification of negotiated agreements in general.   

a. PacifiCorp Does Not Address the Commission’s Standards and 
Policies that Discourage Alteration of Contract Rates 

 
In American Can, the Court of Appeals reviewed the Commission’s decisions in 

Order No. 74-658, the final order from a 1974 Pacific Power rate case.139/  PacifiCorp’s 

arguments focus on one aspect of Order No. 74-658:  the Commission’s authorization of Pacific 

Power to alter the contract rate charged to Crown Zellerbach, one of PacifiCorp’s industrial 

                                                 
136/ Motion at 18-19. 
137/ Id. at 7. 
138/ Id. (citing 28 Or. App. 207 (1977)).   
139/ American Can, 28 Or. App. at 209; Order No. 74-658 at 31-32. 
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customers.140/  PacifiCorp relies, in part, on the statement in American Can that “‘[t]he 

Commissioner had not only the right, but indeed the duty, in exercising his authority to set just 

and reasonable rates, to consider and, upon a proper showing, to change the [contract at issue] 

with respect to the rate to be charged thereunder.’”141/  Despite PacifiCorp’s reliance on this 

statement to argue that the Commission has an obligation to terminate the Off-Project 

Agreement, the Company altogether ignores the “proper showing” language in the quote above.  

This “showing” is a reference to the standard that the Commission applied to determine whether 

to alter the Crown Zellerbach contract rate, which generally provides that the Commission will 

not alter contract rates absent an adverse impact of rates on the public interest.  Indeed, since its 

decision in Order No. 74-658, the Commission has specifically stated that its policy discourages 

alteration of contract rates.142/  Despite the fact that PacifiCorp requests that the Commission 

terminate the Off-Project Agreement on summary disposition, the Company has not even 

addressed the OPUC standard for the relief it seeks.   

i. The OPUC Adopted a Four-Part Test for Alteration of 
Contract Rates in Order No. 74-658 

 
Although the Commission found in Order No. 74-658 that it had the authority to 

alter the contract rate at issue, it did not find that it would do so as readily as PacifiCorp  

represents in its Motion.  In fact, the Commission specifically recognized a U.S. Supreme Court 

decision regarding alteration of a contract rate in which the Court concluded that the authority to 

alter such a contract should be exercised only under extraordinary circumstances.  The 

                                                 
140/ Order No. 74-658 at 32. 
141/ Motion at 7 (emphasis added) (quoting 28 Or. App. at 224). 
142/  OPUC Docket No. UM 1002, Order No. 01-873 at 7-8. 
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Commission quoted from Fed. Power Comm’n v. Sierra Pac. Power Co. to describe its position 

on alteration of contract rates: 

In short, the Commission holds that the contract rate is 
unreasonable solely because it yields less than a fair return on the 
net invested capital.  But, while it may be that the Commission 
may not normally impose upon a public utility a rate which would 
produce less than a fair return, it does not follow that the public 
utility may not itself agree by contract to a rate approaching less 
than a fair return or that, if it does so, it is entitled to be relieved of 
its improvident bargain.  In such circumstances, the sole concern of 
the Commission would seem to be whether the rate is so low as to 
adversely affect the public interest—as where it might impair the 
financial ability of the public utility to continue its service, cast 
upon other customers an excessive burden, or be unduly 
discriminatory. . . . [i]t is clear that a contract may not be said to be 
either “unjust” or “unreasonable” simply because it is unprofitable 
to the public utility.143/   

 
The four-part test adopted by the Commission based on this passage examined alteration of a 

contract rate according to whether the rate: 1) impairs the ability of the utility to continue its 

service; 2) casts upon other customers an excessive burden; 3) is unduly discriminatory; and 4) 

adversely affects the public interest.144/   

ii. The Commission Articulated a Policy of Upholding Negotiated 
Agreements in Docket No. UM 1002 

 
Since Order No. 74-658 was issued, the Commission has further elaborated on the 

strong showing that must be made to alter a valid agreement that has been approved by the 

Commission.145/  In Docket No. UM 1002, the Commission refused to alter Wah Chang’s 

                                                 
143/ Order No. 74-658 at 31-32 (citing Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348, 354-55 
(1956) (internal citations omitted). 

144/ Order No. 74-658 at 32. 
145/  OPUC Docket No. UM 1002, Order No. 01-873 at 7-8. 
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contract with PacifiCorp, despite the fact that the contract required Wah Chang to pay market-

based rates at the height of the Western energy crisis.146/  The Commission stated: 

The Commission’s policy has been to uphold agreements 
negotiated by parties at arm’s length.  In Order No. 95-857 the 
Commission stated that when 

 
‘. . . the Commission adopts a Memorandum of 
Understanding or other settlement agreement, it 
does so because it finds the agreement to be 
reasonable and consistent with Commission policy 
and law . . . .  [I]t is our general policy that only the 
most compelling circumstances justify retroactive 
modification of a Commission order adopting a 
fully negotiated settlement agreement. Such 
circumstances might include facts constituting 
mistake, fraud, impossibility, or some other 
extraordinary basis for modifying an executed 
agreement.  We do not agree that new information 
alone is a sufficiently compelling circumstance to 
retroactively modify the terms of a fully negotiated 
agreement.’ 

 
The Commission was addressing a memorandum of understanding 
in that order, but the language states the Commission’s serious 
reluctance to modify agreements executed between parties and 
approved by the Commission.147/

 
In this case, the Commission approved the Off-Project Agreement in 1956, and has recognized 

and approved it as part of PacifiCorp’s rates since that time.148/  PacifiCorp is not entitled to 

summary disposition because the Company has not demonstrated as a matter of law that it has 

made the necessary “showing” to justify termination or alteration of the Off-Project Agreement.  

Indeed, the Company has not even mentioned in its Motion the Commission’s standards for 

                                                 
146/  Id. 
147/ Id. at 6. 
148/ See, e.g., OPUC Docket No. UE 94, Order No. 96-175 at 16-17. 
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alteration of a contract rate or the policy of upholding agreements negotiated at arm’s length.  

Genuine issues of material fact exist with respect to the application of the OPUC’s standards and 

policies to the Off-Project Agreement.  Summary disposition must be denied.   

b. Termination of the Off-Project Agreement Is Distinguishable from 
Alteration of the Contract at Issue in American Can 

 
PacifiCorp describes the facts surrounding the contract at issue in American Can 

as “virtually indistinguishable” from those at hand; however, the facts and circumstances 

presently before the Commission are unlike those in any previous proceeding.149/  First, as 

described below, the Klamath River Basin Compact, which is codified in Oregon statute at 

ORS §§ 542.610 et seq., provides that irrigation and pumping customers in the Klamath Basin 

should receive the “lowest power rates” which may be reasonable for irrigation and pumping.  

The Crown Zellerbach contract rate was not subject to such a mandate and it was unnecessary to 

evaluate the contract according to that standard.   

Second, the Crown Zellerbach contract contained a provision specifically 

providing that the contract rate was subject to changes as ordered by the Commission.150/  Thus, 

while the plain language of Crown Zellerbach contract contemplated changes to the contract 

rates, the Off-Project Agreement contains no such provision.  Under these circumstances, the 

plain language of the Off-Project Agreement does not reflect that the parties expected that the 

Off-Project rate would be altered or eliminated as proposed by PacifiCorp. 

Third, the Off-Project Customers provide a benefit to PacifiCorp under the 

Agreement based on increased water flows in the Klamath River for use in PacifiCorp’s 

                                                 
149/ Motion at 8 n.4. 
150/ Order No. 74-658 at 31. 
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hydroelectric facilities.  Order No. 74-658 and American Can do not indicate that Crown 

Zellerbach provided any similar reciprocal benefit to PacifiCorp.  Thus, the Commission’s 

decision upsetting the Crown Zellerbach agreement was made under much different 

circumstances. 

Finally, Order No. 74-658 states that Crown Zellerbach had been receiving 

service from PacifiCorp under a series of contract revisions dating back to 1911, but that the 

current contract renewal had been executed in 1971.151/  Thus, the contract renewal at issue in 

Order No. 74-658 had only been in effect for three years at the time of the Commission’s order.  

Crown Zellerbach was accustomed to changes in its contract due to the repeated renewals over 

the years.  In contrast, the Off-Project Agreement has been in effect since 1956.  All of these 

circumstances dictate a different result for the Off-Project Users than for Crown Zellerbach. 

C. Summary Disposition Is Improper Because a Genuine Issue of Material Fact Exists 
with Respect to Determining the “Lowest Power Rates Which May Be Reasonable” 
under the Klamath River Basin Compact 

 
Klamath Basin irrigation customers are unique in that the Klamath River Basin 

Compact, ORS § 542.610 et seq., specifies that those customers are to receive the “lowest power 

rates which may be reasonable” for irrigation and pumping uses.  The Compact was codified in 

Oregon and California statutes in 1957, and was consented to by the U.S. Congress and signed 

by the President that same year.152/  Since 1956, the “lowest power rate which may be 

reasonable” for Off-Project Customers has been the contract rate in the Off-Project Agreement.  

                                                 
151/ Id. at 29. 
152/ ORS § 542.610 et seq.; Cal. Water Code § 5900 et seq.; Pub. Law No. 85-222, 71 Stat 497 (1957).  Article 
I, Section 10 of the U.S. Constitution requires Congressional consent for states to enter into a compact.  Virginia v. 
Maryland, 540 U.S. 56, 66 (2003). 
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Summary disposition is inappropriate because PacifiCorp has not demonstrated as a matter of 

law that terminating the Off-Project Agreement is consistent with the Compact. 

1. The Commission Is Bound to Abide by the Terms of the Compact 
 
The Compact is an agreement among Oregon, California, and the U.S., the 

purpose of which is:   

To facilitate and promote the orderly, integrated and 
comprehensive development, use, conservation and control thereof 
for various purposes, including, among others:  The use of water 
for domestic purposes; the development of lands by irrigation and 
other means; the protection and enhancement of fish, wildlife and 
recreational resources; the use of water for industrial purposes and 
hydroelectric power production; and the use and control of water 
for navigation and flood prevention.153/

 
Section IV of the Compact describes the rates to be charged to Klamath irrigation customers: 

It shall be the objective of each state, in the formulation and the 
execution and the granting of authority for the formulation and 
execution of plans for the distribution and use of the water of the 
Klamath River Basin, to provide for the most efficient use of 
available power head and its economic integration with the 
distribution of water for other beneficial uses in order to secure the 
most economical distribution and use of water and lowest power 
rates which may be reasonable for irrigation and drainage 
pumping, including pumping from wells.154/

 
The Compact has the force and effect of federal law and Oregon statute, and the Commission is 

bound by its terms.155/  The Commission must consider the Compact’s meaning in the context of 

PacifiCorp’s request to terminate both the Off-Project and the On-Project Agreement.   

                                                 
153/ ORS § 542.610. 
154/ ORS § 542.620. 
155/ Virginia, 540 U.S. at 66. 
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2. PacifiCorp’s Interpretation of the Compact Ignores the Plain Language of 
ORS § 542.620 and the Rules of Statutory Construction 
 
PacifiCorp would have the Commission believe that the language in the Compact 

is essentially meaningless.  According to PacifiCorp, the provision calling for the “lowest power 

rates which may be reasonable” merely incorporates the OPUC’s “just and reasonable” or “fair 

and reasonable” standard—“the same reasonableness standard that the Commission is asked to 

apply in this proceeding.”156/  Examination of the language in ORS § 542.620 according to rules 

of statutory construction reveals that PacifiCorp’s interpretation is incorrect. 

a. The Plain Language of the Compact Contradicts PacifiCorp’s 
Interpretation 

 
The plain language of ORS § 542.620 indicates that the “lowest rate which may 

be reasonable” is a different statutory standard than the “fair and reasonable” standard in 

ORS § 756.040.157/  For example, the fair and reasonable standard requires that the Commission 

balance the interests of the Company and customers and that reasonable rates “provide adequate 

revenue for both operating expenses of the public utility . . . and for capital costs of the 

utility.”158/  There is no indication that determining the “lowest power rates which may be 

reasonable” for irrigation and pumping purposes in the Klamath River Basin requires the same 

balance called for in ORS § 756.040.  Indeed, PacifiCorp’s Motion indicates without factual 

support that the Off-Project rates may have not covered these costs for some time, yet the Off-

                                                 
156/ ORS §§ 756.040, 757.210; Motion at 16. 
157/ The phrases “fair and reasonable” and “just and reasonable” appear in different sections of the statutes 
governing the OPUC’s general powers and ratemaking authority.  Repeated use of the term “reasonable” within the 
context of the statutory scheme governing the OPUC indicates that term has the same meaning in each provision.  
PGE v. Bureau of Labor and Indus., 317 Or. 606, 611 (1993).  It does not follow that the term has the same 
meaning in the context of the Compact. 

158/ ORS § 756.040. 
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Project Agreement was approved by the OPUC in 1956 and has been included in rates since that 

time.  PacifiCorp has “agree[d] by contract to a rate affording less than a fair return” and that 

action is entirely consistent with the legislative objective stated in ORS § 542.620.159/   

b. Basic Rules of Statutory Construction Contradict PacifiCorp’s 
Interpretation 

 
Longstanding principles of statutory construction support the distinction between 

the plain meaning of “lowest power rates which may be reasonable” and “just and reasonable.”  

When multiple statutes are to be construed together, the provisions should be interpreted as to 

give meaning to all and the court should not “insert what has been omitted, or . . . omit what has 

been inserted.”160/  PacifiCorp’s interpretation conflicts with both of these principles.  

Interpreting the phrase the “lowest power rates which may be reasonable” as merely a reference 

to the OPUC’s reasonableness standard results in a meaning that: 1) inserts “just and reasonable” 

into ORS § 542.620 when that language does not appear on the face of the statute; and 2) gives 

no effect to the specific language in the statute.  Such an interpretation is unreasonable. 

In addition, ORS § 174.020(2) provides that “[w]hen a general and particular 

provision are inconsistent, the latter is paramount to the former so that a particular intent controls 

a general intent that is inconsistent with the particular intent.”  In this case, the particular intent is 

that power rates for irrigation and pumping in the Klamath Basin be set at the “lowest power 

rates which may be reasonable.”  The general intent is found in the OPUC’s mandate to obtain 

adequate service at fair and reasonable rates for all customers.161/  ORS § 542.620 specifically 

                                                 
159/ Sierra Pacific, 350 U.S. at 35. 
160/ ORS § 174.010. 
161/ ORS § 756.040. 
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distinguishes irrigation and pumping rates in the Klamath Basin within the context of the overall 

OPUC ratemaking scheme.  In such circumstances, the particular statute is considered an 

exception to the general statute.162/  Here, it appears that the purpose of this provision was to 

ensure that the hydroelectric power generated by dams on the Project would be provided at a 

lower rate for irrigation and pumping uses in the Klamath River Basin. 

The Oregon Attorney General applied this rule of construction to reach a similar 

conclusion with respect to the interpretation of the Compact in connection with more generally 

applicable water policy statutes.163/  In 1979, the Oregon Water Resources Department asked the 

Attorney General whether the Board had authority under ORS §§ 536.300 and .310 to formulate 

an integrated program for water in the Upper Klamath River Basin and adopt minimum 

streamflows contrary to the preferences in Article III of the Compact.164/  The Attorney General 

concluded that “ORS 536.310 is a general statute dealing with statewide water use considerations 

and policies.  The compact, however, is an act dealing specifically with the Klamath River 

Basin.”165/  The Attorney General concluded that the Compact’s specific provisions controlled 

over the general authority of the Water Resources Board:  “although the board has general 

authority to establish a state wide, integrated and coordinated program for water use, that 

authority is subject to the requirements of the Klamath River Basin Compact.”166/  The Attorney 

                                                 
162/ In re Allen, 326 Or. 107, 119 (1997). 
163/ 39 Op. Atty. Gen. Or. 748 (1979). 
164/ Id. at 748-49. 
165/ Id. at 751. 
166/ Id. 
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General noted that this conclusion was strengthened by the fact that “the specific provision (the 

compact) was adopted after the more general statute.”167/   

The circumstances are the same with respect to the OPUC’s general ratemaking 

authority.  The “just and reasonable” standard was codified in statute in 1912, while the Compact 

took effect in 1957.168/  Under these circumstances, it is contrary to Oregon law to find that the 

OPUC’s general ratemaking objectives trump the more specific intent in the Compact.  Drainage 

and pumping rates in the Klamath Basin enjoy a unique position within the overall structure of 

PacifiCorp’s rates. 

c. A 1176% Rate Increase Does Not Result in the Lowest Rate Which 
May Be Reasonable 

 
Ever since ORS § 542.620 took effect in 1957, the “lowest power rates which 

may be reasonable” for Off-Project Customers has been the 7½ mill rate specified in the Off-

Project Agreement.  After such an extended period of rate certainty for these customers, it is 

unreasonable to conclude all of a sudden that the lowest rate which may be reasonable is 1176% 

higher.  Even assuming for the sake of argument that the Commission concludes that alteration 

of the Off-Project rate is justified, the Commission must articulate a rational basis for why a rate 

that is 1176% higher than the one that has been in effect since 1956 is now the lowest reasonable 

rate.  No such basis exists.  

                                                 
167/ In a subsequent letter of advice clarifying the 1979 decision, the Attorney General noted that “it is . . . a 

general principle of statutory construction that compacts, like treaties, are to be given a liberal 
interpretation to carry out the intended objectives of the contracting parties.”  Or. Atty Gen. Letter of 
Advice No. OP-5559 at 2 (Mar. 12, 1984).   

168/ Woodburn v. Pub. Serv. Comm’n, 82 Or. 114, 117 (1916); ORS § 542.610. 
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D. All PacifiCorp Customers Benefit from the Company’s Hydroelectric Resources 
 

PacifiCorp’s arguments regarding rate discrimination and cost of service ignore 

the fundamental basis of the Off-Project Agreement, which is that Off-Project Customers would 

receive the benefit of a contract rate in exchange for the increased flow of water that would be 

made available to PacifiCorp for hydro generation.  PacifiCorp recognized in its direct testimony 

in Docket No. UE 170 that the rates in both the Off-Project Agreement and the On-Project 

Agreement are “premised on the value provided by the Klamath irrigation project to Klamath 

hydroelectric generation, and hence to the utility’s other customers.”169/  The Commission has 

previously acknowledged that the irrigation and pumping rates for Klamath customers were 

provided “in exchange for water rights for hydroelectric projects on the Klamath River.”170/  The 

Commission should evaluate the contract rate in light of this benefit. 

The value of the benefit that PacifiCorp and customers receive by virtue of the 

Company’s right to develop and operate hydroelectric projects such as Project No. 2082 on the 

Klamath River far outweighs any revenue disparity between irrigation customers in the Klamath 

River Basin and the rest of Oregon customers.  Although PacifiCorp claims that this benefit has 

“nearly disappeared,” the Company has provided no evidence to demonstrate that claim.171/  

Irrigation customers in the Klamath River Basin enjoy a special status that is recognized by state 

statute and PacifiCorp’s rate schedules.  The Commission should not upset the balance between 

PacifiCorp and the Off-Project Users while both entities still enjoy the benefits of the 

                                                 
169/ OPUC Docket No. UE 170, PPL/100, Furman/13. 
170/ OPUC Docket No. UE 94, Order No. 96-175 at 16. 
171/ OPUC Docket No. UE 170, PPL/100, Furman/13. 
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Agreement.  PacifiCorp has failed to provide any legal or factual basis for disrupting this 

carefully negotiated balance.  Mere assertions cannot be accepted as fact.   

CONCLUSION 

PacifiCorp’s Motion raises genuine issues of material fact and the Company has 

not otherwise demonstrated that it is entitled to summary judgment as a matter of law.  If the 

Commission is inclined to interpret the Off-Project Agreement in this context, then based on the 

plain language of the contract it must find that it does not terminate in 2006.  To find otherwise 

would require a court to resolve the significant legal and factual issues regarding PacifiCorp’s 

and KOPWU’s contractual rights, and the Commission should not alter the Off-Project rates until 

a court has interpreted the language in the Agreement.  The unprecedented rate increase that 

PacifiCorp proposes for Off-Project Customers demands that the parties be permitted full and 

complete process to determine their rights prior to the Commission implementing any change to 

the contract rate.  KOPWU requests that the Commission deny PacifiCorp’s Motion and find that 

the Off-Project Agreement does not terminate based on the plain language of the Agreement.  In 

the alternative, the Commission should deny the Motion and refrain from altering the existing 

rate for Off-Project Customers until a court has been permitted to determine the party’s 

contractual rights.   
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  Dated this 28th day of April, 2005. 

Respectfully submitted, 

 DAVISON VAN CLEVE, P.C. 
 
/s/ Matthew Perkins   
Melinda J. Davison 
Matthew Perkins 
Sarah Yasutake 
Davison Van Cleve, P.C. 
333 SW Taylor, Suite 400 
Portland, OR 97204 
(503) 241-7242 phone 
(503) 241-8160 fax 
mail@dvclaw.com
 Of Attorneys for the Klamath Off-Project 
Water Users 
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