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ATER WYNNE  LLP 
222 SW COLUMBIA, SUITE 1800 

PORTLAND, OR  97201-6618 
(503) 226-1191

BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

ARB 665 
 

In the Matter of  
 
LEVEL 3 COMMUNICATIONS, INC.’s 
 
Petition for Arbitration Pursuant to Section 
252(b) of the Communications Act of 1934, 
as amended by the Telecommunications Act 
of 1996, and the Applicable State Laws for 
Rates, Terms, and Conditions of 
Interconnection with Qwest Corporation 
 

 
 
 
LEVEL 3’s REPLY IN SUPPORT OF 
MOTION TO COMPEL 
 

Level 3 Communications, LLC (“Level 3”), respectfully submits this Reply in Support of 

Level 3’s Motion to Compel.  On August 1, 2005, Level 3 submitted its motion.1  Qwest 

responded on August 16, 2005.2  Level 3 limits this reply to arguments raised in Qwest’s 

Response that have not already been addressed in Level 3’s Motion.3 

I. BACKGROUND 

In its Response to Level 3’s Motion, Qwest complains that Level 3 has served Qwest 

with over 800 discovery requests across six states.  Qwest fails to mention, however, that the vast 

majority of these requests are exactly the same across the states.  Although there may be some 

minor variations to accommodate state-specific information, Level 3 has made its data requests 

as consistent as possible in order to ease the burden on Qwest.4   
                                                 
1 Level 3 Communications, LLC’s Motion to Compel Responses to Level 3’s First Set of Data Requests and 
Memorandum in Support, Docket No. ARB 665, filed August 1, 2005 (“Level 3 Motion”). 

2 Qwest Corporation’s Response to Level 3’s Motion to Compel, Docket No. ARB 665, filed August 16, 2005 
(“Qwest’s Response”). 

3 During the prehearing conference with Administrative Law Judge Sam Petrillo on August 5, 2005, Judge Petrillo 
stated that Level 3 would be permitted to submit a reply brief by August 22, 2005. 
4 In those cases where there are differences, Level 3 notes that such differences are due to two factors: (a) different 
numbering requirements among the various states; and (2) slight changes that Level 3 made in response to Qwest’s 
initial objections in other states (e.g., correcting references to previous interrogatories). 
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After the date that Level 3 submitted its Motion in this docket, the parties received 

rulings on similar motions in Iowa and Arizona.5  In both decisions, the commissions found that 

any information that relates to possible discriminatory treatment of Level 3 by Qwest is relevant 

and discoverable, including information regarding Internet access and VoIP services provided by 

Qwest or its affiliates (Interrogatory Nos. 3 and 7).6 

Although the Iowa and Arizona Commissions permitted discovery about Qwest’s 

affiliates, both limited such discovery to their respective states.  Level 3 disagrees with this 

limitation, particularly given the fact that Qwest actively markets Internet and VoIP services on a 

nationwide basis (the only basis upon which such services realistically can be offered).  In 

addition, this information is relevant to Level 3’s claims that, where Qwest or an affiliate 

operates outside of Qwest’s incumbent territory, the costs that would be incurred to operate in 

the manner that Qwest has proposed Level 3 should operate in Qwest’s incumbent territory 

would prevent Qwest (or its affiliates) from being able to compete with the incumbent carrier in 

those regions.  With regard to the trunking issues (Interrogatory Nos. 14, 15, 17, 19, 21, 21, and 

44), both Commissions recognized the probative value of the information and found that Qwest 

was required to respond with state-specific information about its practices and, in some 

instances, with information about its affiliates.7 

In addition, Section 251 of the Act and the FCC’s rules governing interconnection 

support Level 3’s argument that discovery in an interconnection arbitration should not be limited 

to a particular state.  Section 251(c)(2) is unequivocal.  ILECs must provide interconnection that 

is “equal in quality to that provided . . . to itself or to any subsidiary, affiliate, or any other party 

                                                 
5 In re: Level 3 Communications, LLC v. Qwest Corporation, Iowa Utilities Board Docket No. ARB-05-4, Order 
Denying Request for Hearing and Granting in Part and Denying in Part Motion to Compel, August 16, 2005 (“Iowa 
Decision”) (copy attached as Exhibit A); In the Matter of the Petition of Level 3 Communications LLC for 
Arbitration of an Interconnection Agreement with Qwest Corporation Pursuant to Section 252(b) of the 
Telecommunications Act of 1996, Arizona Corporation Commission Docket No. T-03654A-05-0350, T-01051B-05-
0350, Procedural Order August 18, 2005 (“Arizona Decision”) (copy attached as Exhibit B). 
6 Iowa Decision at 5-7; Arizona Decision at 2-3. 
7 Iowa Decision at 9-15; Arizona Decision at 6-7. 
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to which the carrier provides interconnection.”8  ILECs must also offer “rates, terms and 

conditions that are just, reasonable, and nondiscriminatory, in accordance with . . . the 

requirements of this section and section 252.”9  To allow an ILEC to avoid the responsibilities 

outlined the Act by virtue of its use of affiliates or subsidiaries would undermine the most 

fundamental of the Act’s principles – putting CLECs on an equal footing with ILECs.  This 

principle applies without regard to geographic boundaries.  The FCC’s rules regarding 

interconnection are instructive.  Rule 51.305(c) and (d) require that evidence of interconnection 

at a particular point in a network (or at a particular level of quality), using particular facilities, 

constitutes substantial evidence that interconnection is technically feasible at that point, or at 

substantially similar points in networks employing substantially similar facilities.10  The FCC 

rules, in other words, do not limit the examination of what an ILEC is doing with regard to 

interconnection to the ILEC’s territory or any other geographic area.  Rather, what is relevant is 

whether such interconnection is accomplished, not where it happens.  Therefore, information 

about Qwest’s networks nationwide is relevant to determining whether Qwest’s interconnection 

proposals are discriminatory when compared to Qwest’s relationships with its affiliates.  

Accordingly, this Commission should not limit the scope of discovery to Oregon.  11 

II. STANDARD OF REVIEW 

In rebutting Level 3’s assertion that the party objecting to discovery carries a heavy 

burden in showing why discovery should be denied, Qwest confuses the parties’ burden on 

appeal with the parties’ initial burden at the trial court level. 

                                                 
8 47 U.S.C. § 251(c)(2)(C). 
9 47 U.S.C. § 251(c)(2)(D). 
10 47 C.F.R. § 51.305(c) and (d). 
11 47 C.F.R. § 51.301(c)(8) (In the context of interconnection negotiations [and arbitrations] ILECs have a duty to 
provide information necessary to reach an agreement, but the rule does not restrict that duty to geographic area or 
along jurisdictional lines). 
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First, Qwest attempts to distinguish the Ninth Circuit case relied on by Level 3, 

Blankenship v. Hearst,12 as applying only to “the complete denial of the right to take [a] 

deposition.”13  Blankenship, however, is not so limited.  The general rule set forth in Blankenship 

applies to the denial – whether partial or complete – of all types of discovery.  The court’s 

directive that “the district court should reconsider its denial of plaintiff’s motion for production 

of various documents in light of this opinion”14 makes it clear that the general rule applies to 

discovery matters beyond the complete denial of a deposition. 

Second, the two cases cited by Qwest are completely consistent with the decision in 

Blankenship, which dealt with the standard for denying discovery at the trial court level.  At that 

level, which is analogous to the agency level in administrative proceedings, the burden to show 

why discovery should be denied is on the party objecting to discovery.15  In both of the cases 

cited by Qwest, the court was applying the appropriate burden on appeal.16  In both cases, the 

trial court denied the parties’ motions to compel.17  In order to get a reversal of this denial, the 

appealing party (which happened to be the party seeking discovery in both cases) has the burden 

of showing that the trial court’s decision was an abuse of discretion.18  Qwest is inappropriately 

attempting to apply the burden on appeal to this proceeding, which involves the initial burden at 

the “trial court” level.  Accordingly, Qwest applies the incorrect standard of review throughout 

Qwest’s response.  At this level, the appropriate standard of review places the burden on Qwest, 

as the party objecting to discovery, to show why discovery should be denied.19 

                                                 
12 Blankenship v. Hearst Corp., 519 F 2d 418 (9th Cir. 1975). 
13 Qwest Response at 3. 
14 Blankenship, 519 F. 2d at 429. 
15 Id. 
16  Sorosky v. Burroughs Corp. 826 F. 2d 794, 805 (9th Cir. 1987); Nugget Hydroelectric, L.P. v. Pacific Gas and 
Electric Comp., 981 F. 2d 429, 438-139 (9th Cir. 1992). 
17 Id. 
18 Id. 
19 Blankenship, 519 F. 2d at 429. 
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III. ARGUMENT 

A. Interrogatory No. 3 – Qwest Internet Access Service20 

Qwest’s primary justification for its failure to respond to Level 3’s Interrogatory No. 3 is 

that it is not relevant to this proceeding.21  In arguing that the information sought in this request 

is irrelevant, Qwest narrowly interprets the interrogatory in a manner to suit Qwest’s purposes.  

Qwest then ignores one important argument – that Interrogatory No. 3 is directly relevant to the 

issue of whether Qwest is providing nondiscriminatory access to interconnection.22  Interrogatory 

No. 3 is intended to elicit information regarding Qwest’s treatment of its affiliates who provide 

Internet access.  Information about Qwest’s affiliates is relevant to the determination of whether 

Qwest’s proposed interconnection terms discriminate against Level 3. 

Qwest also argues that the burden “to answer this interrogatory would be enormous, 

given its extreme breadth (nationwide, by individual LCA).”23  The interrogatory, however, does 

not seek information “nationwide.”  Interrogatory No. 3 seeks information only for the state of 

Oregon.24 

Finally, Qwest asserts that there should be no discovery regarding VNXX issues because 

this Commission has already decided “that VNXX traffic is not subject to reciprocal 

compensation or the ISP traffic rate.”25  But the dockets cited by Qwest do not support its 
                                                 
20 See Level 3’s Motion at 6-8 for a full discussion of this Interrogatory. 
21 Qwest also accuses Level 3 of attempting to use the discovery process in this proceeding to seek information 
relevant to other pending proceedings (namely IC 12).  Qwest’s unfounded accusation is not well taken.  Level 3 has 
issued separate discovery requests in IC 12. 
22 Level 3’s Motion at 8. 
23 Qwest Response at 5. 
24 Level 3’s Motion at 6; Exhibit A to Level 3’s Motion at 8.  Interrogatory No. 3 states: 

Does Qwest offer Internet access services in the state?  If so, how many end user customers and 
how many wholesale customers in the state does Qwest have?  
a. Please identify each telephone company end office in the state in which Qwest has 

collocated equipment such as modem banks, DSL equipment, routers, ATM switches, or 
other equipment.  Please identify the telephone company that owns/operates each such 
end office. 

b. Please list each local calling area within the state in which Qwest maintains a physical 
presence as defined by Qwest in Section 4 – Definitions VNXX Traffic (Issue No. 3B) of 
the Parties’  interconnection agreement. 
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position.  First, Dockets ARB 527 and IC 8/9 did not deal with the issue of reciprocal 

compensation for VNXX ISP-bound traffic, but rather dealt with whether relative use 

calculations apply to nonrecurring charges for interconnection facilities that would be used to 

transport ISP-bound traffic.  Second, the Commission’s decision in UM 1058 (Order 04-504) 

was simply an order closing the docket.  As the Commission made clear in a subsequent order, it 

made “neither findings of fact nor conclusions of law” in the order closing Docket UM 1058.26  

Third, the Administrative Law Judge’s decision in IC 12 was limited to the issue of whether the 

Parties’ current Interconnection Agreement encompassed VNXX ISP-bound traffic.  In addition, 

that decision has been certified to the Commission for review and is not yet final. 

B. Interrogatory Nos. 6(b) and 6(e) – Qwest’s VoIP Service27   

Qwest objects to responding to Interrogatory No. 6(b) as not reasonably calculated to lead 

to the discovery of admissible evidence and complains that Level 3’s “sole basis” for requesting 

the information is “nonsensical.”28  Qwest provides three reasons for claiming that Level 3’s 

reasoning is nonsensical, which are interrelated and will be addressed together. 

Qwest asserts that the only information relevant to determining the impact of Qwest’s 

interconnection proposal is the number of Level 3 customers.29  However, Disputed Issue 4 

involves the question of whether Qwest and Level 3 will compensate each other for the 

exchange of IP-enabled or VoIP traffic.30  To determine the impact of Qwest’s proposal to apply 

access charges to certain VoIP traffic, Level 3 must be able to determine the amount it will pay 

in access charges and the amount it may receive from Qwest, if any.  If Qwest asserts it does not 

                                                                                                                                                             
25 Qwest Response at 6 (citing ARB 527, IC 8/9, IC 12, and UM 1018). 
26 In the Matter of the Investigation into the Use of Virtual NPA/NXX Calling Patterns, Docket No. UM 1058, Order 
No. 04-704 at 3 (December 8, 2004). 
27 Qwest has responded to Interrogatory No. 4, therefore Level 3 agrees that it is no longer included in Level 3’s 
Motion. 
28 Qwest’s Response at 6. 
29 Id. 
30 See Level 3 Motion at 9-10. 
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now provide VoIP service and will not provide such services in the future, then this may not be 

relevant, but Qwest has not indicated that it has no plans to provide VoIP service in the future. 

Moreover, as discussed above, as well as in Level 3’s Motion, Qwest has an obligation to 

provide nondiscriminatory access to interconnection.  Whether, and to what extent, Qwest 

discriminates against Level 3 in favor of QCC is directly relevant to this proceeding.  Without 

further information about QCC, and Qwest’s relationship with QCC, it is impossible to 

determine the impact, if any, of Qwest’s possibly discriminatory conduct.  Finally, Qwest 

provides no support for its contention that discovery should be limited to Oregon.31  Both Qwest 

and Level 3 market their VoIP services in the same manner as other VoIP providers – on a 

nationwide basis.32  Because Qwest has failed to show that discovery should be denied, the 

Commission should compel Qwest to respond to Interrogatory No. 6(b). 

With regard to Interrogatory No. 6(e), Qwest also fails to meet the burden of showing 

that discovery should be denied.  Qwest provides no legal basis for the argument that discovery 

should be limited to Qwest Corporation and exclude Qwest’s affiliates, or for the argument that 

discovery is limited to the state of Oregon.  Nothing in Sections 251(2)(C) and (D) supports the 

proposition that Qwest’s obligation to provide nondiscriminatory access to interconnection is 

limited on a state-by-state basis.  Even if the Commission accepts Qwest’s argument, the 

Commission should compel Qwest to provide Oregon-specific information. 

                                                 
31 See supra at 2-3. 
32 See www.qwest.com.  Qwest claims that it is its affiliate (QCC) that provides VoIP service, not Qwest.  As an 
initial matter, Qwest should provide information for both Qwest Corporation and QCC (see Level 3’s Motion at 7-
8).  In addition, as a review of Qwest’s website show, this distinction is not readily apparent.  Any consumer looking 
into Qwest’s VoIP service would believe it was Qwest Corporation, and not some unnamed affiliate, that was 
providing the service.   
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C. Requests Nos. 13, 14, 16, 17, 19-21, and 44 – Efficient Use of Trunk Groups33 

1. Interrogatory Nos. 13, 14, 16, 17, 19, and 20 

Qwest primarily objects to Level 3’s Interrogatory Nos. 13, 14, 16, 17, 19, and 20 as 

overly broad and unduly burdensome because they ask for information outside of Oregon and for 

information about Qwest’s affiliates who are not parties to this proceeding.  In order to expedite 

resolution of this dispute and reduce the burden on Qwest, Level 3 agrees to accept responses 

limited to the following: (1) all information for Qwest and its affiliates in the state of Oregon; 

(2) information regarding Qwest’s affiliates operating in SBC’s incumbent territory in Nevada; 

(3) information regarding Qwest’s affiliates operating in Arkansas within BellSouth’s incumbent 

territory; and (4) information about Qwest’s affiliates operating in Verizon’s incumbent territory 

in Pennsylvania.  As discussed elsewhere in this Reply, as well as in Level 3’s Motion, 

information about Qwest and Qwest’s affiliates is essential in determining whether Qwest is 

providing non-discriminatory access to interconnection.  Level 3 has largely addressed Qwest’s 

objections, and the Commission should compel Qwest to respond to Interrogatories 13, 14, 16, 

17, 19, and 20. 

2. Interrogatory No. 21 

Qwest argues that Level 3’s Interrogatory No. 21 is overbroad because it is not limited to 

the state of Oregon.34  Qwest, however, has provided no legal authority for this proposition.  

Because Qwest has failed to meet its burden of showing why discovery should be denied, the 

Commission should compel Qwest to respond to Interrogatory No. 21. 

3. Interrogatory No. 44 

Qwest states that it objected to this request as ambiguous.  Qwest is incorrect.35  Qwest 

actually objected on the grounds that the request is unduly burdensome and not reasonably 

                                                 
33 Level 3 has grouped interrogatories on the same topic together for the Commission’s convenience.  See Level 3’s 
Motion at 11-13 for further discussion of these interrogatories. 
34 Qwest’s Response at 11. 
35 See Exhibit B to Level 3’s Motion at 2. 
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calculated to lead to the discovery of admissible evidence.36  Qwest has failed to provide any 

support for these arguments and failed to preserve its ambiguity objection.  Accordingly, the 

Commission should compel Qwest to respond to Level 3’s Interrogatory No. 44. 

D. Interrogatory No. 22 – Efficient Use of Trunk Groups  

In its Response, Qwest objects that Level 3’s Interrogatory No. 22 is overbroad and 

requires Qwest to do legal research for Level 3.37  Qwest did not assert either of these objections 

in its original response to this request.38  Qwest therefore did not preserve these objections and 

cannot assert them now.  Qwest originally objected to this request as ambiguous, but provides no 

argument or authority in support of this objection.  Accordingly, the Commission should compel 

Qwest to respond to Interrogatory No. 22.39 

E. Interrogatory Nos. 24 - 31 and 33 – Qwest’s FX and FX-Like Services  

Qwest fails to provide any justification for its failure to adequately respond to Level 3’s 

Interrogatory Nos. 24, 25, 28(b), and 33.  Qwest simply asserts that it responded by stating that 

the Commission grandfathered FX service in 1983.  But as explained in Level 3’s Motion, this 

response is not sufficient.40  This Commission should compel Qwest to provide further 

information regarding the grandfathered services.41 

Qwest states that it will provide responses to Level 3’s Interrogatories Nos. 26, 27, 28(a), 

29, 30, and 31.  Accordingly, Level 3 agrees to exclude these requests from its Motion to 

Compel, but reserves the right to bring a future motion if Qwest fails to respond or provides 

                                                 
36 Id. 
37 Qwest’s Response at 11. 
38 See Exhibit B to Level 3’s Motion at 2. 
39 To the extent the Commission chooses to address Qwest’s substantive argument, Level 3 replies that Interrogatory 
No. 22 is not overbroad and requires no legal research.  This request simply asks if Qwest “is aware” of any state 
commission decisions requiring separate trunk groups for transit traffic.  If Qwest is not aware of any such 
decisions, it can simply answer “no.”  No legal research is required.  However, if Qwest is aware of such a decision, 
it is asked to list it. 
40 Level 3’s Motion at 14-15 
41 See id. 
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incomplete responses.  Qwest also states that it has previously responded to Interrogatory No. 32.  

Level 3, however, did not include Interrogatory No. 32 in its Motion to Compel. 

F. Request Nos. 43 and 45 – POIs and Other Facility Connections in Oregon. 

Qwest claims that neither Interrogatory No. 43 nor Interrogatory No. 45 is relevant to the 

issues in this proceeding.  Qwest is simply wrong.  These requests seek information that is 

directly relevant to Qwest’s contention that the Commission should depart from established 

federal law and require that Level 3 establish more than a single point of interconnection or pay 

Qwest’s costs of originating traffic to the POI.42 

Qwest further objects to these requests as burdensome.  The burden is on Qwest, 

however, to show that the requests are unduly burdensome.  The Rules of Civil Procedure are not 

designed to protect parties from any burdensome request – only requests that are unduly 

burdensome given the probative value of the information sought and the importance of the 

contested issues.  Because Qwest has failed to meet its burden to show that discovery should be 

denied, and because the requests are directly relevant to a disputed issue in this case, the 

Commission should compel Qwest to respond.43 

G. Request For Admissions Nos. 20, 26, 27, 31, 36, 41, 51, 53, 54, 55, 56, 57, and 
58. 

Because Qwest primarily repeats the same arguments set forth in its responses to 

Level 3’s requests for admissions, Level 3 will limit its response to new information only and 

will not repeat the arguments set forth in Level 3’s Motion.  Therefore, Level 3 will not 

individually address each request for admission unless specific rebuttal is required.44 

                                                 
42 See id. at 16. 
43 See id. at 15-16. 
44 Qwest points out that it responded to Request for Admission No. 56.  Qwest is correct.  This request number was 
inadvertently included in Level 3’s Motion and is now withdrawn. 
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1. Request for Admission No. 53 

Qwest states that Request for Admission “does not identify the service being referred 

to.”45  This is simply not true.  Request 53 states: 

Qwest physically collocates equipment at its or another carriers’ switch or 
other location permitting collocation within the local calling area 
associated with each of the NPA-NXX codes that Qwest uses to provide 
its dial up internet services.  If your answer is anything other than an 
unqualified admission, please describe in detail your qualification or 
denial, and provide any information or evidence which supports your 
qualification or denial.  (Emphasis added.)46 

2. Request for Admission No. 50 

In its Response, Qwest claims that Level 3 agreed to rewrite Request for Admission No. 

50 because it was unclear, and Level 3 has failed to do so.  Qwest is correct that during an 

extensive meeting between Qwest counsel and Level 3 counsel on July 5, 2005, Qwest counsel 

objected to Level 3’s failure to provide a specific reference to state or federal tariffed rates, or to 

use a specific rate in the request.  Accordingly, Level 3 proposed to amend the question to 

include a specific reference to specific tariffs, and Qwest agreed to this revision, stating that such 

a question would be easier respond to than the question as originally written, or written to 

include a specific rate such as $0.068929 per minute of use.  Thus, Level 3 amended the request 

before serving discovery in Oregon to read: “pay Qwest originating access charges at the rate set 

forth in Qwest’s Oregon tariffs.”47  Level 3, therefore, believes that Qwest’s objection has been 

adequately addressed and is puzzled by Qwest’s further refusal to provide a response. 

3. Requests for Admissions No. 10-13 

In response to Level 3’s Motion, Qwest claims that its responses to Requests for 

Admissions Nos. 10 through 13 are adequate despite the fact that it admits that it made no 

reasonable inquiry to determine whether denial was appropriate.  Qwest asserts that it can 

                                                 
45 Qwest’s Response at 15. 
46 In Level 3’s Motion, Level 3 incorrectly quoted Request for Admission No. 53.  However, the correct quotation 
was included in Exhibit A to Level 3’s Motion at page 28.  Level 3 apologizes for any confusion. 
47 Exhibit A to Level 3’s Motion at 27. 
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circumvent the requirement to make a reasonable inquiry by denying the request, rather than 

stating that it can neither admit nor deny.  This argument is ludicrous.  A party should not be able 

to avoid the requirement to make a reasonable inquiry by simply denying the request.   

III. CONCLUSION 

For the foregoing reasons, Level 3 respectfully requests that the Commission grant Level 

3’s Motion and order Qwest to respond to Interrogatory Nos. 3, 6(b), 6(e), 13, 14, 16, 17, 19-22, 

24-31, 33, and 43-45 and Requests for Admission Nos. 10-13, 20, 26, 27, 31, 36, 41, 42, 50, 51, 

53-55, and 57-58 by August 31, 2005. 

Respectfully submitted this 19th day of August, 2005. 

 ATER WYNNE, LLP 
 
 
 
By:   /s/ Sarah K. Wallace  
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