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Pursuant to OAR 860-016-0030, Qwest Corporation (“Qwest”) hereby comments on the 

Arbitrator’s Decision of February 13, 2007.  For the reasons that follow, the Commission 

should (1) adopt the Arbitrator’s  Decision and (2) resolve the Signaling issue (Issue 20) and 

the VoIP issues (Issues 4 and 16) by adopting Qwest’s proposed language. 

INTRODUCTION 

While there were many issues in this proceeding, perhaps the most important issue was 

the treatment and intercarrier compensation for dial-up ISP traffic.  As an economic and policy 

issue, the FCC and the Oregon Commission have long recognized that the cost of providing dial-

up Internet access should be borne by dial-up callers, not by other customers.  As the FCC stated 

in the ISP Remand Order: “There is no public policy rationale to support a subsidy running from 

all users of basic telephone service to those end-users who employ dial-up Internet access.”
1
  The 

Arbitrator’s Decision, in several different places, correctly recognizes this fundamental principle. 

In this case, the traffic flow between Qwest and Level 3 is largely one-way—from dial-

up customers on Qwest’s network to ISPs served by Level 3.  Virtually all of the ISP traffic at 

issue in this case is VNXX traffic.  Level 3 assigns Oregon telephone numbers to ISPs located in 

other states to make the calls look like local calls to the dial-up callers.  Qwest incurs the cost of 

originating and transporting these long distance calls to Level 3, which then delivers them to its 

ISP customers. 

The undisputed testimony at the hearing in this matter established that there is only one 

way to ensure that dial-up customers will bear the full cost of providing dial-up service.  Since 

Level 3 has the relationship with the ISPs, whose customers are placing these dial-up calls, 

Level 3 should compensate Qwest for Qwest’s origination and transport costs, and then pass on 

                                                 
1
 Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition 

Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd 
9151, ¶ 87 (2001) (“ISP Remand Order”). 



 2  
 

those costs and Level 3’s own costs to the ISPs that Level 3 serves.  The ISPs will then pass on 

all of the costs incurred to provide dial-up service to their dial-up customers as sound economics 

and public policy dictate. 

The Arbitrator’s Decision goes part way to ensuring that dial-up ISP customers bear the 

costs of providing dial-up service.  The Arbitrator’s Decision creates a limited exception to the 

Commission’s ban on VNXX for ISP traffic.  Arbitrator’s Decision, pp. 27, 31.  It requires 

Level 3 to pay tariffed rates for the transport costs that Qwest incurs, but does not require 

Level 3 to compensate Qwest for any of the origination costs that Qwest incurs.  By setting the 

intercarrier compensation rate for terminating ISP traffic at zero, the Arbitrator’s Decision in 

effect requires Level 3 to recover its termination costs from its ISP customers.  Thus, two of the 

three costs incurred to provide dial-up service (transport and termination) are properly attributed 

to the ISPs that Level 3 serves and their customers.  However, Qwest is left uncompensated for 

its origination costs. 

In contrast, under Level 3’s proposed language, virtually all of the costs incurred to 

provide dial-up service would be shifted to Qwest.  Level 3 would have Qwest bear the 

origination cost and some transport without compensation, and then pay Level 3 to terminate the 

traffic.  Under this arrangement, only a small portion of the costs of serving dial-up customers 

would be paid by the ISPs or by their dial-up customers.  It is in this light that the Arbitrator’s 

Decision should be considered. 

COMMENTS 

I. IN PROVIDING WHOLESALE DIAL SERVICE, QWEST COMMUNICATIONS 
CORPORATION (“QCC”) BEARS ALL OF THE COSTS OF PROVIDING DIAL-
UP SERVICE BECAUSE IT PROPERLY OFFERS SERVICE AS AN ENHANCED 
SERVICE PROVIDER PURSUANT TO THE FCC ESP EXEMPTION   

As the Arbitrator’s Decision notes, Qwest Communications Corporation (“QCC”), a 

Qwest affiliate, offers a product known as “Wholesale Dial.”  Arbitrator’s Decision, pp. 22-24.  
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In order to be able to offer Wholesale Dial, QCC purchases local exchange service in the 

exchanges from which it seeks to receive calls, and purchases transport at retail private line rates 

to transport the calls to its Network Access Servers.  By purchasing local exchange service in the 

originating exchanges and paying for transport from those exchanges, QCC bears the cost of 

originating and transporting calls to its ISP customers.  In addition, because QCC offers 

Wholesale Dial as an enhanced service provider (“ESP”), and not as a telecommunications 

carrier, QCC does not charge terminating compensation.  Thus, QCC bears the full cost of 

providing dial-up services to its ISP customers. 

The Arbitrator’s Decision suggested, but did not find, that QCC’s Wholesale Dial service 

may not qualify for the ESP Exemption.  Arbitrator’s Decision, pp. 23-24.  The Arbitrator 

questioned whether the purchase of “ISDN PRI
2
 trunks” “provides QCC with a local presence 

sufficient to qualify for the FCC’s ESP Exemption.”  Id., p. 23.  The Arbitrator’s characterization 

of the issue fails to account for the undisputed facts that demonstrate that Wholesale Dial as 

QCC provisions it is consistent with the ESP Exemption.  Not even Level 3 claims that 

Wholesale Dial fails to conform to the ESP Exemption.
3
   

The clearest statement of the Exemption is in a 1988 FCC decision commonly known as 

the ESP Exemption Order:
4
  

                                                 
2
 The terms “PRI” and “PRS” are both used in the record.  They are synonymous and refer to the same 

local exchange service offered by Qwest. 
3
 In its Opening Brief, Level 3 argued that PRIs and DEOTs are functionally equivalent (Level 3 Opening 

Brief, pp. 12-13, 31-32), a position that fails to account for the fact that a PRI is a local exchange service sold out of 
the Qwest Exchange and Network Services tariff while a DEOT is simply another name for a LIS trunk.  In its 
Reply Brief, Level 3 argued that banning VNXX and allowing Wholesale Dial would be discriminatory.  (Level 3 
Reply Brief, pp. 22-24.)  But in making these arguments, Level 3 never suggested—let alone provided any legal 
argument—that QCC’s use of PRIs and private line transport fails to meet the requirements of the ESP Exemption. 

4
 Order, In the Matter of Amendments of Part 69 of the Commission's Rules Relating to Enhanced Service 

Providers, 3 FCC Rcd 2631 (1988) (“ESP Exemption Order”).  See also ISP Remand Order, ¶ 11 (“ESPs . . .are 
treated as end-users for the purpose of applying access charges and are, therefore, entitled to pay local business rates 
for their connections to LEC central offices and the . . . PSTN.”).  That is precisely what QCC does when it buys 
PRS in a specific local calling area. 
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Under our present rules, enhanced service providers are treated as end users for 
purposes of applying access charges. . . . Therefore, enhanced service providers 
generally pay local business rates and interstate subscriber line charges for their switched 
access connections to local exchange company central offices.  ESP Exemption Order, 
¶ 2, fn. 8.  (Emphasis added.)  
 
Thus, the current treatment of enhanced service providers for access charge purposes will 
continue.  At present, enhanced service providers are treated as end users and thus may 
use local business lines for access for which they pay local business rates and subscriber 
line charges.  To the extent that they purchase special access lines, they also pay the 
special access surcharge under the same conditions as those applicable to end users.”  
Id., ¶ 20, fn. 53.  (Emphasis added.)  

 
Thus, an ESP is treated just like any other business end user.  Instead of paying originating 

access charges for interexchange enhanced services, ESPs are allowed to purchase local 

exchange services (1FB, PRS, etc.) from the LEC’s local exchange tariff. 

The Arbitrator’s concern about Wholesale Dial appears to be based on the erroneous 

conclusion that QCC buys only a single tariffed transport service (i.e., “ISDN PRI trunks”) to 

provision the service.  In fact, QCC purchases two separate tariffed products, the combination of 

which clearly comply with the ESP Exemption.  Mr. Brotherson’s testimony on this issue is 

undisputed.  (Qwest/37, Brotherson/6-9; Brotherson 8-30-06 Tr. 18-19, 26-34, 38.)  He testified 

that QCC purchases two services to provision Wholesale Dial.  The first is Primary Rate Service 

(also known as PRI service), a local exchange service that QCC purchases out of Qwest’s local 

exchange tariff.  (Qwest/37, Brotherson/7; Brotherson 8-30-06 Tr. 18-19.)
5
  The second service 

is private line transport from each local calling area (“LCA”) in which QCC buys PRS to the 

location of QCC’s Network Access Server, which performs the IP-TDM/TDM-IP functionality 

for QCC.  In provisioning its service in this manner, QCC pays business local exchange rates in 
                                                 

5
 Mr. Brotherson stated:  “QCC pays for the local exchange service and the ability to receive calls in the 

local calling area.  QCC does not ask for free transport.  They pay tariff private line for the transport of that.  QCC 
does not charge a local termination  charge to the originating company for that traffic.”  (Brotherson 8-30-06 Tr. 18-
19.)  Mr. Brotherson further noted that Primary Rate Service (“PRS”) is purchased by QCC from “Oregon PUC 
Oregon No. 33, Exchange and Network Services, Section 14.  And then the particular paragraph I was referring to is 
14.3.1, Primary Rate Service,” which Mr. Brotherson characterized as a “local exchange services offered by the 
local exchange company to end users.”  (Brotherson 8-30-06 Tr. 34.)  Mr. Brotherson reiterated that “what the 
telephone company offers is PRS, and in this example, private line, which QCC then takes and markets to combine 
ISPs on one circuit as a product called wholesale dial.”  (Id., p. 38 (emphasis added).)   
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the local calling area where calls are originated, and it pays full retail rates for its transport to 

deliver the traffic to the LCA where its Network Access Server is located.  This service 

configuration is consistent with Commission-approved end-user tariffs and is a classic 

application of the ESP Exemption.   

QCC pays for the use of Qwest’s local exchange network and local switch that originate 

calls directed to QCC.  Level 3 claims that it has no obligation to cover such costs.  QCC pays 

for transport at retail private line rates to transport the traffic to the location of the Network 

Access Server, thus accepting full economic responsibility for transporting the traffic.  Level 3, 

on the other hand, argues that it has no obligation to cover any transport costs—even at TELRIC 

rates—on Qwest’s side of the POI.  Finally, QCC bears its own termination costs.  

QCC’s service configuration is completely consistent with the Arbitrator’s rulings on cost 

causation—QCC pays for origination costs, transport costs, and bears its own termination costs.  

Thus, there is not, and never has been, any basis for Level 3’s claim that QCC is receiving 

preferential treatment.  Level 3 could claim the status of an ESP and purchase local exchange 

services and transport just like QCC does.  Level 3 chooses not to because it seeks to shift costs 

to Qwest that should properly be borne by Level 3’s ISP customers and their dial-up customers.  

There is nothing questionable about QCC’s ESP status, nor is there anything in the record 

that the service configuration used to provision QCC’s Wholesale Dial fails to comply with the 

ESP Exemption.  The undisputed evidence in the record is all to the contrary.  And, while Level 

3 erroneously claimed that Wholesale Dial discriminates in favor of QCC, even it did not assert 

that QCC’s Wholesale Dial product fails to meet the ESP Exemption.  Instead of challenging the 

ESP status of the Wholesale Dial configuration, Level 3 merely sought a far more advantageous 

service arrangement for its ISP service.   
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II. THE ARBITRATOR’S DECISION NOT TO DECIDE ISSUE 20 (SECTION 7.3.8) 
IS BASED ON THE ERRONEOUS CONCLUSION THAT IT RELATES ONLY 
TO VoIP ISSUES 

The Arbitrator’s Decision does not resolve Issue 20 on the ground that it is a VoIP issue.  

Arbitrator’s Decision, p. 47.  However, Section 7.3.8 (the only section at issue), as proposed by 

Qwest, is not a “VoIP” issue.  The only thing that made it appear to be a VoIP issue is the 

additional language that Level 3 proposed to add to Section 7.3.8.  The following is the language 

proposed by Qwest, with Level 3’s additions in bold underlined text:  

7.3.8 Signaling Parameters: Qwest and CLEC are required to provide each other the 
proper signaling information (e.g., originating Calling  Party Number and destination 
called party number, etc.) per 47 CFR 64.1601 to enable each Party to issue bills in a 
complete and timely fashion. All CCS signaling parameters will be provided including 
Calling Party Number (“CPN”), Originating Line Information Parameter (OLIP) on calls 
to 8XX telephone numbers, calling party category, Charge Number, etc. All privacy 
indicators will be honored. If either Party fails to provide CPN (valid originating 
information), and cannot substantiate technical restrictions (e.g. i.e, MF signaling, IP 
origination, etc.) such traffic will be billed as interstate Switched Access. Excluding 
VoIP traffic which is lawfully originated without CPN, Traffic sent to the other Party 
without CPN (valid originating information) will be handled in the following manner. 
The transit provider will be responsible for only its portion of this traffic, which will not 
exceed more than five percent (5%) of the total Exchange Service (EAS/Local) and 
IntraLATA LEC Toll traffic delivered to the other Party. The Switch owner will provide 
to the other Party, upon request, information to demonstrate that Party’s portion of no 
CPN traffic does not exceed five percent (5%) of the total traffic delivered. The Parties 
will coordinate and exchange data as necessary to determine the cause of the CPN failure 
and to assist its correction. All Exchange Service (EAS/Local) and IntraLATA LEC Toll 
calls exchanged without CPN information will be billed as either Exchange Service 
(EAS/Local) Traffic or IntraLATA LEC Toll Traffic in direct proportion to the minutes 
of use (MOU) of calls exchanged with CPN information for the preceding quarter, 
utilizing a PLU factor determined in accordance with Section 7.2.2.9.3.2 of this 
Agreement. 
 

The apparent reason the Arbitrator concluded this is a VoIP issue is that Level 3’s additions refer 

to “IP origination” and “VoIP traffic,” thus making it appear that this is an issue related to VoIP.  

That impression was confirmed by the briefs, which naturally focused on the disputed language, 

thus creating the erroneous appearance that the entire section was related to VoIP/IP issues.  In 

fact, when the Level 3 additions are taken out and the original language is examined, it is clear 
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that Section 7.3.8 defines the requirements for signaling for all traffic subject to the ICA (e.g., 

EAS/Local traffic, IntraLATA LEC toll traffic)—it does not even mention IP or VoIP traffic.   

As noted in Qwest’s briefs, Mr. Linse provided the only testimony concerning the 

proposed changes, and his unrebutted testimony demonstrated that there is no basis for adopting 

any of them.  “IP-Origination” is not a technical limitation that prevents the population of valid 

origination information on IP originated calls.  Specifically, the Charge Number signaling 

parameter is valid origination information and can be populated by Level 3 in all instances on IP-

originated calls.  (Qwest/32, Linse 36-37.)  It is inappropriate to presume that all traffic without 

CPN is interstate traffic because some of it will be intrastate.  Treating all traffic without CPN as 

interstate switched access traffic gives Level 3 an incentive to fail to populate CPN on intrastate 

calls in order to obtain lower interstate switched access rates.  Finally, there is no technical 

limitation that prevents Level 3 from populating CPN for VoIP traffic.  (Qwest/32, Linse/35.)   

In short, Section 7.3.8 is necessary.  The VoIP issues only arose because Level 3 injected 

them into a section relating to the broader issue of signaling parameters for other traffic 

exchanged under the ICA.  Thus, for the reasons set forth above and in Qwest’s briefs, Issue 20 

should be resolved by the adoption of Qwest’s proposed language for Section 7.3.8. 

III. THE COMMISSION SHOULD DECIDE DISPUTED VoIP ISSUES 

The Arbitrator’s Decision declines to decide VoIP issues in light of the “FCC’s clear 

intentions to establish a comprehensive regulatory framework for IP-enabled services.”  

Arbitrator’s Decision, p. 12.  The Arbitrator thus concluded that it would not be “productive to 

attempt to resolve the VoIP-related issues” in this docket.  Id. 

While Qwest appreciates the Arbitrator’s reluctance to address these issues (particularly 

given the current level of uncertainty as to how the FCC will ultimately resolve VoIP issues), it 

is nonetheless a fact that Level 3 seeks to deliver VoIP traffic to Qwest for termination.  Thus, 
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the VoIP issues are not a theoretical future issue, but are real issues that need resolution.  

Unfortunately, the FCC’s assurance of a quick resolution of VoIP issues may not occur.  The 

FCC has given similar assurances with regard to overall intercarrier compensation issues, yet we 

are now approaching the sixth anniversary of the Notice of Proposed Rulemaking (NPRM) 

kicking off that docket
6
 (and resolution appears to be anything but imminent).  Despite the 

FCC’s assertion of ultimate jurisdiction over VoIP issues, the delegation of authority to the 

Commission to decide disputed issues covers VoIP issues, just as it covers ISP traffic issues.  

Finally, even in the face of uncertainty on these issues, both the Arizona and Iowa commissions 

recently decided the disputed VoIP issues by adopting Qwest’s language.  Qwest requests that 

the Commission do the same here. 

IV. THE COMMISSION’S  DECISION TO IMPOSE A ZERO TERMINATING 
COMPENSATION RATE FOR VNXX ISP TRAFFIC SHOULD NOT BE 
SUBJECT TO A TRUE-UP PROVISION 

 
The Arbitrator’s Decision would make the zero terminating compensation rate for VNXX 

ISP traffic subject to a “true-up” based on a hypothetical future FCC decision.  Arbitrator’s 

Decision, p. 30.  Qwest requests the zero rate not be subject to true-up for the following reasons. 

First, the FCC has made it clear that even for the local ISP traffic subject to the ISP 

Remand Order, a state commission may set the terminating rates lower than the capped rates 

established in the ISP Remand Order:   

Beginning on the effective date of this Order, and continuing for six months, intercarrier 
compensation for ISP-bound traffic will be capped at a rate of $.0015/minute-of-use 
(mou).  Starting in the seventh month, and continuing for eighteen months, the rate will 
be capped at $.0010/mou.  Starting in the twenty-fifth month, and continuing through the 
thirty-sixth month or until further Commission action (whichever is later), the rate will be 
capped at $.0007/mou.  ISP Remand Order, ¶ 78.  (Emphasis added.)  

 

                                                 
6
 Notice of Proposed Rulemaking, In the Matter of Developing a Unified Intercarrier Compensation 

Regime, CC Docket No. 01-92 (April 27, 2001). 
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Thus, even for local ISP traffic, the FCC allows state commissions to set rates below the capped 

levels.  In an appeal of a decision of the Colorado Commission to set a zero rate for ISP traffic, 

AT&T argued that the Colorado Commission lacked that authority.  The court firmly rejected 

that argument, ruling that the “CPUC acted within its authority in adopting a bill and keep 

compensation structure for ISP-bound traffic.” AT&T Communications v. Qwest Corporation, 

No. 04-cv-00532-EWN-OES (D. Colo. June 10, 2005) (slip opinion attached as Exhibit A), page 

16.)  The court noted that other courts had likewise ruled that the ISP Remand Order means that 

“a state commission could set a rate it chose lower than the cap, but it could not choose a rate 

higher than the cap.”  Id., p. 16, citing Southern New England Telephone v. MCI WorldCom, 353 

F.Supp.2d 287, 295 (D. Conn. 2005) and Global NAPs v. Verizon New England, 327 F.Supp.2d 

290, 300 (D. Vt. 2004).  Thus, a state commission may, even for traffic subject to the ISP 

Remand Order, set a rate lower than the caps, and that rate need not be subject to true-up.  Here 

we are dealing with interexchange traffic that does not even fall under the ISP Remand Order.   

In addition, the Arbitrator’s Decision sets forth a well-reasoned basis for setting a zero 

rate for VNXX ISP traffic.  Arbitrator’s Decision, pp. 29-30.  One could argue, however, that the 

Arbitrator’s Decision should be changed to require Level 3 to compensate Qwest for the cost of 

originating VNXX (interexchange) ISP traffic, a cost that is normally recovered through 

originating access charges.  In any event, nothing in the ISP Remand Order or any other FCC 

ruling suggests that the Commission’s decisions needs to be subject to true-up. 

Finally, a true-up also imposes a heavy administrative burden on both parties, particularly 

given the fact that the FCC often takes several years to render its decisions.  Given that the 

decision is grounded in proper cost causation principles and is within the power delegated to the 

Commission, the decision to set a zero rate should be final and not subject to true-up.  
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CONCLUSION 

For the reasons set forth herein, Qwest respectfully requests that the Commission amend 

the Arbitrator’s Decision to address the issues set forth above and that, on all other issues, the 

Commission affirm the Arbitrator’s Decision. 

DATED:  February 23, 2007 

Respectfully submitted, 

 
_______________________ 
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