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BEFORE THE PUBLIC UTILITY COMMISSION 

 

OF OREGON 

 

AR 651 

 
In the Matter of  

 
OREGON PUBLIC UTILITY 

COMMISSION, 
 
Rulemaking Regarding Direct Access 

Including 2021 HB 2021 Requirements. 
 

 

 

 
STAFF COMMENTS ON NOTICE 

OF PROPOSED RULEMAKING 
 

 
 
 

The Public Utility Commission of Oregon Staff (Staff) files these comments in Docket 
No. AR 651, Rulemaking Regarding Direct Access Including 2021 HB 2021 Requirements. 

These comments address aspects of the Notice of Proposed Rulemaking in the docket as well as 
the most recent stakeholder engagement focusing on provider of last resort and preferential 
curtailment at the rulemaking hearing on April 4, 2023. Additionally, these comments propose 

which topics should be prioritized in the upcoming contested case process in Docket No. UM 
2024. For reference, Attachment A of these comments provides the Notice of Proposed 

Rulemaking from February 24, 2023. 
 
Returning Consumer Charges - 860-038-0290(11) and 860-038-0290(14) 

During the April 4, 2023, rulemaking hearing, multiple stakeholders expressed that the language 
in 860-038-0290 subsections (11) and (14) was unclear. Parties felt that the rule offered two 

options to serve returning customers (utility supply or market supply) but appeared to specify 
that the customer would be charged the market rate regardless of supply type. Parties also 
highlighted that some of the rules’ phrasing should be clearer. Staff intended for the rules to 

ensure that cost-of-service (COS) customers do not lose the benefits of selling utility generation 
into the market should the returning customer be served with utility supply. Additionally, the rule 

should not prevent the utility from using market supply if it is a lower price alternative to the 
utility’s generation and capacity. Staff hopes to clarify that a customer that is supplied with 
utility generation is charged the higher market price at which the generation could have been 

sold. However, the rule should not force the utility to charge the customer for generation and 
capacity if there is market supply at a lower cost. Staff proposes the following edits to clarify the 

rule language and ensure it reflects Staff’s intentions.  
 

(11) If a returning preferentially curtailable consumer is served with Uncommitted 

Supply, the consumer will be charged the greater of the incremental capacity and 
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energy costs or a Commission-approved market rate the retail energy market costs 
required to serve on less than the required notice of return in the electric 

company's direct access program tariff. If the market rate is greater than the 
incremental cost of the electric company’s capacity and energy supplied to the 

consumer, the consumer will be charged the market rate.  
 
(14) If a non-curtailable consumer returns to the electric company's service 

without the required notice of return under an electric company's direct access 
program tariff, the electric company shall charge the non-curtailable consumer the 

greater of the incremental capacity and energy costs or a Commission-approved 
market rate the retail energy market costs required to serve on less than the 
required notice of return. If the market rate is greater than the incremental cost of 

the electric company’s capacity and energy supplied to the consumer, the 
consumer will be charged the market rate. 

 
Staff has replaced ‘retail energy market costs’ with ‘a Commission-approved market rate’ for 
clarity and to account for any differences in the indices and exchanges each electric company 

includes in a market supply option.  
 

Contested Case Issues in UM 2024 
The following issues will be further explored in the contested case in UM 2024. Staff believes 
that these issues require fact-finding and additional detail that would be over-prescriptive to 

include in rules. Staff also believes that prioritizing certain topics first will inform deliberations 
for later topics, primarily, the issue of caps on Direct Access Programs. The following issues are 

listed in the order that Staff recommends they are addressed in UM 2024. 
 
1. Defining “Infeasibility” of Curtailment and Limitations on Utility Liability 

Representatives of Portland General Electric (PGE) and PacifiCorp (PAC) recommend defining 
what classifies a customer load as infeasible to curtail.1 PGE continues to request that critical 

facilities, such as hospitals, be considered in that definition.2 Staff believes that the requirements 
for a customer to be curtailable will need to be verified in contested case findings. Staff does not 
disagree that a size threshold and time limit to curtail a customer are likely parameters in this 

definition, but those requirements should be fact-based and not limit a customer’s access to 
preferential curtailment without legitimate reason. Regarding critical facilities, Staff has 

previously supported allowing such customers to opt for preferential curtailment provided that 
these facilities have backup generation and/or other emergency preparedness procedures in place. 
Depending on the findings in UM 2024, Staff maintains that a waiver process for customers 

could be useful in some circumstances. For example, a customer that does not meet some of the 
criteria to be curtailable could demonstrate through a waiver that they have additional resiliency 

measures in place, such as backup generation. This type of waiver could be extended to certain 
critical facilities to mitigate risk or liability associated with their curtailment. Staff recommends 

                                                                 
1 PacifiCorp’s Comments for the Commission’s April 4, 2023 Workshop at 2. (March 31, 2023). 
2 PGE Comments on Direct Access Rulemaking at 6. (March 31, 2023). 
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that the criteria and process for determining feasibility of curtailment should ultimately be 
described through utility tariffs.  

 
Additionally, defining when an electric company has made “best efforts to serve” a returning 

customer should be addressed early in the contested case. These requirements can help guide the 
development of utility tariffs and provides a baseline for utility obligations when making other 
contested case determinations related to the preferential curtailment framework.   

 
2. Identifying Curtailment Infrastructure Costs  

 
A method for identifying the costs a preferentially curtailable customer will incur for system 
upgrades should be prioritized early in the contested case. Customers will require an estimate of 

such costs to make their curtailment election, and an understanding of the range of costs may 
help inform other contested case deliberations. The scale of upgrades could impact customers’ 

motivations, which could inform the level of space that remains under a potential cap or the 
number of elections during initial election windows.  
 

3. Caps on Direct Access and Other Issues 

 

Staff believes that determinations regarding caps on Direct Access load will be better informed 
after resolving the issues discussed previously in these comments. Understanding which 
customers can and cannot be curtailed allows for a cap on non-curtailable load to be more 

accurate. Without knowing which customers qualify for curtailment, it is possible the cap could 
be set too low or too high, either creating unnecessary limitation or inadequate mitigation of the 

risks associated with electric service supplier (ESS) default. While Staff is not proposing any 
recommendations on caps for overall Direct Access load in these comments, understanding the 
requirements for preferential curtailment can inform those deliberations as well.  

 
Staff believes that the time period for a customer to return to an ESS or remain on default supply, 

as outlined in 860-038-0290(15), should also be determined later in the contested case. This time 
period will need to be set based on what a Direct Access customer will consider at that time, 
including space under a cap on non-curtailable load, curtailment elections, and the costs of 

becoming preferentially curtailable. These considerations should be fully identified prior to 
setting the time frame in subsection (15). 

 
Lastly, these comments have not addressed any other potential contested issues stemming from 
the Chapter 860, Division 038 rules, such as determining a list of non-bypassable charges. Staff 

believes these issues can be addressed after the preferential curtailment topics have been 
resolved, as they do not directly inform arguments regarding caps, provider of last resort, and 

risk mitigation of returning customers. Staff will provide additional scoping recommendations 
for these issues as AR 651 continues to be finalized. 
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This concludes Staff's comments. 
 

Dated this 25th day of April, 2023. 
 

 
 
_________________________                         

Madison Bolton 
Senior Energy and Policy Analyst         

Strategy & Integration 
503-508-0722                                           
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ATTACHMENT A: Notice of Proposed Rulemaking 
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