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BEFORE THE PUBLIC UTILITY COMMISSION 

 

OF OREGON 

 

AR 651 

 
In the Matter of  

 
OREGON PUBLIC UTILITY 

COMMISSION, 
 
Rulemaking Regarding Direct Access 

Including HB 2021 Requirements. 
 

 

 

 
STAFF COMMENTS  

 

 
 
 

The Public Utility Commission of Oregon Staff (Staff) files these comments in 
Docket No. AR 651, Rulemaking Regarding Direct Access Including HB 2021 Requirements. 

These comments address the updates to the OAR Chapter 860, Division 038 rules that are 
included in the notice of proposed rulemaking filed On February 24, 2023.  
 

Procedural History 
 

On June 10, 2019, the Commission opened Docket No. UM 2024 to address the Alliance of 
Western Energy Consumers’ (AWEC) petition for a general investigation into long-term DA 
programs, which noted there was a near-term need to address Direct Access with regards to 

issues like the changing energy landscape, cost shifting, and competitiveness of a retail market, 
among others.1 The Commission granted AWEC’s petition in Order No. 19-271.2 

 
On October 1. 2021, Administrative Law Judge (ALJ) Christopher J. Allwein’s memorandum 
outlined the Commission’s new direction for the docket.3 The Commission determined that a 

phased sequence with a non-contested rulemaking followed by a contested case process would 
allow for more “effective definition, narrowing, and processing of the issues in this proceeding.”4 

The memorandum narrowed the scope of issues in the first phase to Direct Access requirements 
stemming from House Bill (HB) 2021 and some elements of the parties’ straw proposals. As part 
of Phase I, Staff drafted proposed language changes to Division 38 and developed policy 

guidance on a small set of additional issues.  
 

                                                                 
1 INITIAL (APPLICATION, COMPLAINT, PETITION), 6/10/2019 (state.or.us). 
2 UM 2024, Order No. 19-271. 
3 UM 2024 Memo 10-01-21.pdf (state.or.us). 
4 Id. 

https://edocs.puc.state.or.us/efdocs/HAA/haa143134.pdf
https://apps.puc.state.or.us/orders/2019ords/19-271.pdf
https://edocs.puc.state.or.us/efdocs/HAA/ar651haa102538.pdf
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Following roughly nine months of proposals, comments and workshops, Staff proposed moving 
to a formal rulemaking at the July 12, 2022, Public Meeting.5 Stakeholders expressed a range of 

perspectives on Staff’s draft rules and proposal to move to a formal rulemaking, including 
recommendations to revise the non-bypassable charge rule language, add rules that address 

confidential information in the ESS Emission Planning Reports, and exclude preferential 
curtailment frameworks at that stage.  
 

The Commission rejected Staff’s proposal on the basis that further policy guidance was needed 

regarding DA program caps, Provider of Last Resort (POLR) obligations, and the feasibility of 

preferential curtailment. The Commission recommended that Staff develop a revised proposal for 

these topics and request moving to a formal rulemaking after proposing additional rule language.  

On September 1, 2022, Staff filed a straw proposal that enabled preferential curtailment of 
certain DA customers, added confidentiality protocols for ESS Emission Planning Reports, 

revised Staff’s original non-bypassable charges language, and outlined criteria for considerations 
to expand DA program caps if applicable. Staff solicited stakeholder comments on the proposal 
and developed a revised set of rules to include in a formal rulemaking. Staff brought these 

revised rules before the Commission once again on October 4, 2022. During the public meeting, 
multiple parties expressed concerns that the rules regarding preferential curtailment needed 

additional discussion and refinement before implementation. The Commission approved Staff’s 
recommendation to proceed to a formal rulemaking. However, due to the concerns from 
stakeholders about the POLR and preferential curtailment rules, the Commission directed Staff 

and parties to solidify more robust POLR and preferential curtailment rules prior to issuing a 
Notice of Proposed Rulemaking and proceeding with the formal phase.  

 
Since the Commission’s determination on October 4, 2022, Staff and parties have engaged in 
multiple workshops and rounds of comments, specifically focused on POLR and the opportunity 

for preferential curtailment. The revised rules in Attachment A were developed throughout this 
process. 

 
The final recommended rule language in Attachment A only includes substantive changes to 
rules regarding POLR and preferential curtailment since Staff’s previous recommendation to 

move to a formal rulemaking. The previously proposed rules for non-bypassable charges, ESS 
emission reporting, and disclosure requirements remain largely unchanged. However, the format 

of the rules has been aligned with the standard for the Secretary of State and the definition of 
“Non-bypassable Charges” has been moved from 860-038-0170 to the Definitions for Direct 
Access Regulation section in OAR 860-038-0005(22). Lastly, some definitions in OAR 860-038-

0005 have been removed as they were either deemed to be common usage or were already 
defined in statute. 

 
Summary of Revised Rules in 860-038-0290 and Stakeholder Input 
Because the revised rule language in Attachment A only includes substantive changes to the 

Preferential Curtailment section 860-038-0290, please refer to Staff’s report in Commission 

                                                                 
5 Staff Report for July 12, 2022, Public Meeting RM1. 

https://edocs.puc.state.or.us/efdocs/HAU/ar651hau154718.pdf
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Order No. 22-364 for a description of stakeholder feedback and development for all other 
proposed rules in Chapter 860, Division 038. The Staff report from Commission Order No. 22-

364 is available as Attachment B of these comments.  

 

Staff believes that preferential curtailment provides a workable reliability safeguard in many 
circumstances. Given the state of the energy industry and the difficulties IOUs will face 
implementing a reliable and just energy transition for cost-of-service (COS) customers, Staff 

believes that it is reasonable to adopt policies that encourage DA customers and ESSs to be 
responsible for their own reliability and promote the efficiency and innovation that retail choice 

is supposed to capture. In Docket No. UM 2143, Staff has recommended requirements for an 
ESS to demonstrate resource adequacy (RA) through participation in a binding regional or state 
program. With this framework in place, Staff believes that enabling preferential curtailment can 

provide an opportunity to better balance reliability and efficiency rather than relying on the IOU 
to acquire duplicative capacity resources in case a DA customer returns.  

 
The following sections provide parties’ feedback on specific concepts in the proposed 
preferential curtailment framework as well as additional detail about the intent of certain rules in 

OAR 860-038-0290. 
 

860-038-0290(1) and 860-038-0290(5) 

Multiple parties raised concerns about the timing of the preferential curtailment rules’ effective 
date. Because the contested case portion of UM 2024 will take place following the AR 651 

rulemaking, stakeholders requested that section 0290 should not become effective until the 
contested case concludes. Staff agrees that the contested case will provide certain details that are 

relevant to a customer’s decision to elect to be curtailable or not. To ensure that customers and 
utilities will have the necessary information prior to making curtailment elections, subsection (1) 
outlines an effective date of June 1, 2024 for the rules in OAR 860-038-0290. Staff believes this 

effective date will provide the necessary time for contested case determinations to be finalized 
before customers and utilities must begin planning to meet any requirements in the rules.  

 
In subsection (5), Staff has included a 12-month minimum timeframe from the effective date of 
the rules for legacy direct access customers to elect whether to become curtailable or non-

curtailable. The annual election window takes place in November, so even if the contested case 
is not resolved after June 1, 2024, it is likely that customers would still have at least a full year to 

make their curtailment election.  
 
860-038-0290(3) 

Staff’s proposed rule directs DA customers to elect to be curtailable or non-curtailable during the 
November election window. New DA customers will make the election at the time they elect to 

transition to DA service. Legacy DA customers will make the election in the first election 
window that falls at least 12 months after the effective date of the section 0290 rules, as stated 
above. Staff notes that the intent is to provide enough time from the effective date of these rules 

for legacy customers to make an informed election decision. However, Staff has identified a 
minor edit in this rule to ensure it is fair. In a situation where space under the cap on non-

curtailable load is limited, making the election 12 months after the effective date of the rules 
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could delay legacy customers from securing space under the cap. New DA customers can make 
their election during the nearest election window after the effective date of these rules, which 

could allow a new customer to obtain space under the cap before a legacy customer has the same 
opportunity. To ensure the rule is fair to legacy customers, Staff recommends the following edit: 

 
(5) Consumers already participating in a New Large Load Direct Access Program 
or long-term opt-out direct access service must make the election defined in 

section (3) of this rule prior to or during the first annual election window that 
takes place at least 12 months after the effective date of this rule. 

 
Staff recommends adding “prior to or during” to ensure that legacy DA customers can make the 
curtailment election at the same time a new customer is able to. Additionally, a customer may 

elect to change their curtailment election each year during the annual November window.  
 

In comments, NIPPC suggested that the rule should clarify that DA customers are able to elect 
whether a given load is curtailable or not.6 Staff agrees that the feasibility of curtailment could be 
different for loads of different sizes or at certain service points, among other factors. Staff has 

included NIPPC’s suggestion to ensure that a customer is not entirely excluded from becoming 
curtailable due to an issue at a single service point or with a portion of load.  

 
860-038-0290(4)(b) 

Staff has included a rule outlining when a returning DA customer cannot be curtailed. Multiple 

parties have noted that it is necessary to include more detail about what type of load is 
considered infeasible to curtail. While Staff agrees that infeasibility will need to be defined, it is 

a determination that is best suited for the contested case. Many factors influence a utility’s ability 
to curtail. PacifiCorp has stated that a load could only be curtailable if it is above a certain 
megawatt threshold and can be curtailed in under 10 minutes. These types of criteria will require 

additional fact-finding in the contested phase to determine what should be classified as infeasible 
to curtail. 

 
860-038-0290(7) 

In previous straw proposals, Staff had proposed a backstop capacity charge for non-curtailable 

load, and no such charge for curtailable loads. Multiple parties including AWEC, NIPPC, 
Brookfield, and Calpine did not support a backstop capacity charge, and PacifiCorp proposed an 

alternative that would introduce a cap on non-curtailable load in lieu of an upfront capacity 
charge. Parties were more amenable to the cap framework, and Staff has included this idea in 
rule. Staff notes that subsection (7) does not limit the Commission’s discretion to set caps on 

other sections of DA load, nor does it obligate the Commission to set any additional cap. This 
rule is exclusive to non-curtailable load. 

 
The cap should be set at a level that limits any potential reliability and cost impacts in the event 
DA customers return to default supply. Staff has removed language that imposes a backstop 

                                                                 
6 Docket No. AR 651, NIPPC Supplemental Comments on Preferential Curtailment Proposal, at 5, (February 3, 

2023). 
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capacity charge but has added provisions in other subsections that ensure any generation or 
market purchases that serve a returning DA customer are priced at a level that does not harm 

COS consumers. 
 

860-038-0290(8) 

Staff has continued to include the provision that all costs for curtailment infrastructure must be 
paid for by the DA customer. This continues to be an important safeguard against cost shifting to 

COS customers.  
 

860-038-0290(9) and 860-038-0290(10) 

PAC and PGE have expressed concerns about liability in a situation where a utility is allowed to 
curtail a returning customer. Staff has included that a returning customer should be served with 

Uncommitted Supply if possible before opting to curtail the customer. Uncommitted Supply is 
defined to only be true excess generation or market purchases that are not used for the utility’s 

contractual obligations, reserve margins, or COS customers. Additionally, Staff has included that 
the Commission will set criteria that clarify how the utility can ensure it has complied with the 
rules when enacting curtailment. 

 
Staff notes that PAC proposed rule language outlining an application process for customers who 

elect to be curtailable that the utility would approve or deny. Staff believes such a framework 
may be too prescriptive to include in rules and may function more effectively in a tariff. This 
level of detail may need to be informed by findings in the contested case as well. 

 
860-038-0290(11) and 860-038-0290(14) 

Without requiring dedicated backstop capacity investment for a DA customer, there is the 
potential for a returning customer to be served with generation that could have been sold at a 
higher market price. COS customers could lose an opportunity to receive the benefit from that 

price difference. Subsections (13) and (14) ensure that the DA customer pays the higher market 
price so that COS customers retain the potential benefit from selling excess utility supply.  

 
Staff recommends a minor change to these rules compared to the Notice of Proposed 
Rulemaking. Staff recently became aware that, as written, the rule would require the customer to 

unnecessarily pay a higher cost than market price if the utility’s own generation is more 
expensive than market prices. This requirement would not provide any additional safeguards to 

COS customers and is not needed. Staff recommends the following change to the rules:  
 

(11) If a returning preferentially curtailable consumer is served with Uncommitted 

Supply, the consumer will be charged the greater of the incremental capacity and 
energy costs or the retail energy market costs required to serve on less than the 

required notice of return in the electric company's direct access program tariff. 
Even if the retail energy market costs are greater than the utility’s own 
incremental capacity and energy costs, the curtailable consumer will be charged 

the market cost. 
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(14) If a non-curtailable consumer returns to the electric company's service 
without the required notice of return under an electric company's direct access 

program tariff, the electric company shall charge the non-curtailable consumer the 
greater of the incremental capacity and energy costs or the retail energy market 

costs required to serve on less than the required notice of return. Even if the retail 
energy market costs are greater than the utility’s own incremental capacity and 
energy costs, the non-curtailable consumer will be charged the market cost. 

 
860-038-0290(15) 

Currently, a returning DA customer must move from emergency default service to standard offer 
service after 5 days. The customer can remain on standard offer indefinitely until either returning 
to DA or choosing to move to COS. Staff believes that the ability to remain on standard offer 

indefinitely could present risks to COS customers. If the utility begins purchasing market energy 
for a returning customer after they leave emergency default service, any inability to obtain that 

energy would potentially impact COS. This situation could become exacerbated in an event with 
multiple ESS failures or market illiquidity.  
  

Instead, subsection (15) includes a time-limited process where the returning customer could elect 
to remain on default supply for the duration of the required notice of return under a utility’s DA 

tariff or go back to an ESS. This timeframe would be determined by the Commission, and the 
customer would pay the cost of generation or market supply price (as described in subsections 
(11) and (14)) required to serve them for that duration. The customer could opt to return to direct 

access at any point during this time, but if they remain on standard offer after this window, the 
customer will have to remain on that schedule for the remainder of the notice of return period 

before returning to COS. Staff believes this rule better protects COS customers, especially when 
a backstop capacity charge is not present in the POLR framework.   
 

Future Process in UM 2024 
Upon conclusion of this rulemaking, Staff will begin to transition to the contested case phase in 

UM 2024. Staff anticipates that at least the following topics will be addressed over the course of 
the contested case: 
 

 Existence and level of caps on Direct Access, including non-curtailable load. 

 Determining criteria for a customer to be preferentially curtailable. 

 Methodology for collecting the costs associated with curtailment infrastructure. 

 Types of charges that are non-bypassable by Direct Access. 

 ESS emission reporting template, compliance, and Commission evaluation. 
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This concludes Staff's comments. 
 

Dated this 31st day of March, 2023. 
 

 
 
_________________________                         

Madison Bolton 
Senior Energy and Policy Analyst         

Strategy & Integration 
503-508-0722                                           
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ATTACHMENT B: Staff Public Meeting Memo October 4, 2023 

  ITEM NO.  RM1 
 

PUBLIC UTILITY COMMISSION OF OREGON 
STAFF REPORT 

PUBLIC MEETING DATE:  October 4, 2022 

 
REGULAR X CONSENT  EFFECTIVE DATE N/A 

 
DATE: September 26, 2022 

 
TO: Public Utility Commission 

 
FROM: Madison Bolton 

 
THROUGH: Bryan Conway, Caroline Moore, Scott Gibbens 

 
SUBJECT: OREGON PUBLIC UTILITY COMMISSION STAFF: 

 (Docket No. AR 651) 

Staff’s revised recommendation to move the Direct Access Rulemaking to 
the formal stage. 

 
 
STAFF RECOMMENDATION: 

 
Staff recommends that the Oregon Public Utility Commission (Commission) adopt 

Staff’s policy guidance on Direct Access caps, approve Staff’s request to open a formal 
rulemaking on Direct Access (DA), and issue a notice of proposed rulemaking to adopt 
permanent rules addressing the revision to OAR Chapter 860, Division 038 included in 

Attachment A. 
 
DISCUSSION: 

 
Issue 

 
Whether the Commission should adopt Staff’s recommendation on Direct Access caps 

and open a formal rulemaking to adopt revisions to Direct Access rules in OAR 
Chapter 860, Division 038. 
 

Applicable Rule or Law 
 

Pursuant to ORS 756.060, the Commission “may adopt and amend reasonable and 
proper rules and regulations relative to all statutes administered by the commission and 
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may adopt and publish reasonable and proper rules to govern proceedings and to 
regulate the mode and manner of all investigations and hearings of public utilities and 

telecommunications utilities and other parties before the commission.”  
The Oregon Administrative Procedures Act provides procedural guidelines for adopting 

or amending administrative rules, including specific processes for contested case 
proceedings.  
 

OAR 860-038-0001 applies the Division 038 rules to electric companies and electricity 
service suppliers (ESS) serving Direct Access customers in the state of Oregon.   

 
Analysis 
 

Procedural Background 
On June 10, 2019, the Commission opened Docket No. UM 2024 to address the 

Alliance of Western Energy Consumers’ (AWEC) petition for a general investigation into 
long-term DA programs, which noted there was a near-term need to address 
Direct Access with regards to issues like the changing energy landscape, cost shifting, 

and competitiveness of a retail market, among others.7 The Commission granted 
AWEC’s petition in Order No. 19-271.8 

 
On October 1. 2021, Administrative Law Judge (ALJ) Christopher J. Allwein’s 
memorandum outlined the Commission’s new direction for the docket.9 The 

Commission determined that a phased sequence with a non-contested rulemaking 
followed by a contested case process would allow for more “effective definition, 

narrowing, and processing of the issues in this proceeding.”10 The memorandum 
narrowed the scope of issues in the first phase to Direct Access requirements stemming 
from House Bill (HB) 2021 and some elements of the parties’ straw proposals. As part 

of Phase I, Staff drafted proposed language changes to Division 38 and developed 
policy guidance on a small set of additional issues.  

 
Following roughly nine months of proposals, comments and workshops, Staff proposed 
moving to a formal rulemaking at the July 12, 2022, Public Meeting.11 Stakeholders 

expressed a range of perspectives on Staff’s draft rules and proposal to move to a 
formal rulemaking including recommendations to revise the non-bypassable charge rule 

language, add rules that address confidential information in the ESS Emission Planning 
Reports, and exclude preferential curtailment frameworks at that stage.  
  

                                                                 
7 INITIAL (APPLICATION, COMPLAINT, PETITION), 6/10/2019 (state.or.us). 
8 UM 2024, Order No. 19-271. 
9 UM 2024 Memo 10-01-21.pdf (state.or.us). 
10 Id. 
11 Staff Report for July 12, 2022, Public Meeting RM1. 

https://edocs.puc.state.or.us/efdocs/HAA/haa143134.pdf
https://apps.puc.state.or.us/orders/2019ords/19-271.pdf
https://edocs.puc.state.or.us/efdocs/HAA/ar651haa102538.pdf
https://edocs.puc.state.or.us/efdocs/HAU/ar651hau154718.pdf
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The Commission rejected Staff’s proposal on the basis that further policy guidance was 
needed regarding DA program caps, Provider of Last Resort (POLR) obligations, and 

the feasibility of preferential curtailment. The Commission recommended that Staff 
develop a revised proposal for these topics and request moving to a formal rulemaking 

after proposing additional rule language.  
 
On September 1, 2022, Staff filed a straw proposal that enables preferential curtailment 

of certain DA customers, adds confidentiality protocols for ESS Emission Planning 
Reports, revises Staff’s original non-bypassable charges language, and outlines criteria 

for considerations to expand DA program caps if applicable. Multiple parties submitted 
comments on Staff’s straw proposal on September 15, 2022, including: 

 AWEC 

 Brookfield Renewable Trading and Marketing LLP (Brookfield) 

 Climate Solutions and Green Energy Institute  

 The Northwest and Intermountain Power Producers Coalition (NIPPC)  

 Oregon Citizens’ Utility Board (CUB) 

 PacifiCorp (PAC) 

 Portland General Electric (PGE) 

 QTS Investment Properties Hillsboro (QTS) 
 

Staff developed the final recommended rule language in Attachment A while 
considering the redlines and comments that parties submitted.  
 

Summary of Staff’s Revised Division 038 Rules and Parties’ Input 
The revised rule language in Attachment A includes changes to the following sections: 

 Non-bypassable charges (860-038-0170) 

 Preferential Curtailment (860-038-0290) 

 HB 2021 utility and ESS labeling requirements (860-038-0300) 

 ESS Emissions Planning Report (860-038-0405) 

 Nondiscriminatory access to transmission and distribution (860-038-0590(3)) 

 
Staff has also included guidance for DA program caps outside of rules on pages eight 

through nine. 
 

Non-Bypassable Charges 
The proposed rule language contains modifications from multiple parties and Staff that 
represent greater consensus on the definition and criteria for non-bypassable charges. 

The definition now states that “Non-Bypassable Charges are costs that are directed by 
the legislature to be recovered by all customers or charges that retail consumers served 

by electricity service suppliers otherwise may avoid by obtaining electric power through 
Direct Access that are determined by the Commission to be appropriate for recovery 
from all customers.” A list of non-bypassable charges will still be developed in the 

contested phase. 
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NIPPC expressed desire for clarification in section (2), outlining concerns that the rule 
could imply that DA customers would pay for charges that are not “similarly borne by 

utility bundled service customers.”12 While it is correct that this rule only refers to DA 
customers, Staff does not intend for the Division 038 rules to create non-bypassable 

charges that are not similarly paid by utility customers. Staff notes that the Division 038 
rules are specific to Direct Access in Oregon. Therefore, they are written in the context 
of DA customers. The criteria in subsection (1)(a)-(e) provides context in how charges 

are determined and reads as if all other utility customers are also paying the same 
charges. Additionally, the definition of “Non-bypassable Charges” in section (1) 

mentions “costs…recovered by all customers” which implies that DA customers are 
paying the same charges in a similar manner as other utility customers. The method of 
collecting and paying such charges is not outlined in this rule language and will require 

further determination in the contested phase. Staff does not view this language as 
precluding any specific collection method for non-bypassable charges, such as a 

surcharge, which NIPPC has previously proposed. 
 
QTS expressed concern with section (2), requesting that a differentiation between 

Long-Term Direct Access (LTDA) and New Load Direct Access (NLDA) customers be 
included so as not to preclude the Commission from making different determinations for 

those customer segments.13 Staff believes that the criterion in subsection (1)(c) and 
possibly other subsections can provide guidance in determining whether charges should 
be applied differently between these customer classes. Additionally, section (2) states 

that Non-Bypassable Charges must be paid by DA customers “as determined by the 
Commission” which provides for Commission discretion on this issue. Staff does not 

view this language as preventing the Commission from making determinations on NLDA 
and LTDA eligibility for certain charges, which can be examined further in the contested 
phase.  

 
PGE and PAC raised concerns with subsection (1)(e), claiming that designating a 

charge as non-bypassable “in order to establish fair, just, and reasonable rates” does 
not necessarily protect against unwarranted cost shifting in this context.14,15 Staff 
addressed this concern in the straw proposal, citing ORS 757.607 which states that 

“The Commission is charged both with establishing just, fair, and reasonable rates and 
preventing unwarranted shifting of costs to non-DA customers.” For clarity, Staff has 

added “and prevent unwarranted cost shifting” to subsection (1)(e) to align with the 
statute and address cost shifts in this context.  
 

Lastly, Staff has clarified the language in the definition of an Uneconomic Cost of 
Implementing a Public Policy Goal on page 18 of Attachment A by removing the word 

“through” after the word “avoided”: 

                                                                 
12 Docket No. AR 651, NIPPC Comments on Staff Straw Proposal, at 2, (September 15, 2022). 
13 Docket No. AR 651, QTS Comments on Staff Straw Proposal, at 1, (September 15, 2022). 
14 Docket No. AR 651, PGE Comments on Staff Straw Proposal, at 2, (September 15, 2022). 
15 Docket No. AR 651, PacifiCorp Comments on Staff Straw Proposal, at 7, (September 15, 2022).  
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(73) “Uneconomic Cost of Implementing a Public Policy Goal” means the 

difference between the cost of implementing the public policy goal and the 
regulated costs that are avoided as a result of implementing the public 

policy goal. 
 

Provider of Last Resort and Preferential Curtailment  

Staff believes that preferential curtailment provides a workable option in many 
circumstances. Given the state of the energy industry and the difficulties IOUs will face 

implementing a reliable and just energy transition for cost-of-service customers, Staff 
believes that it is reasonable to adopt policies that encourage DA customers and ESSs 
to be responsible for their own reliability and lean into the efficiency and innovation that 

retail choice is supposed to capture. In Docket No. UM 2143, Staff plans to recommend 
requirements for an ESS to demonstrate resource adequacy (RA) through participation 

in a binding regional or state program. With this framework, Staff believes that enabling 
preferential curtailment better balances reliability and efficiency than relying on the IOU 
to acquire duplicative capacity resources in case a DA customer returns. Staff has 

included draft rules under OAR 860-038-0290 that direct the following:16 
• IOUs will be able to preferentially curtail DA customers who return when their 

ESS cannot or will not serve them. 
• An IOU must use any available market purchases or excess generation first 

before curtailing a customer. 

• An IOU will collect a charge from the DA customer for the system upgrades if 
required to enable preferential curtailment. 

• An IOU will not preferentially curtail if it is infeasible from a cost, engineering, or 
system reliability standpoint. 

• In the scenario where curtailment is infeasible, the IOU will collect charges from 

the non-curtailable customer to invest in capacity for their potential return in a 
default event. 

 
As noted in Staff’s straw proposal, Staff believes that utilities can operationalize 
preferential curtailment given the curtailment requirements for qualifying facilities (QFs), 

the capabilities of demand response pilots like PGE’s Dispatchable Standby 
Generation, and the deployment of significant distribution automation investments 

described in distribution system planning. Staff also sees preferential curtailment in 
POLR scenarios as consistent with the treatment of natural gas transport customers as 
outlined in Northwest Natural Gas Company’s General Rules and Regulations, 

Rule 13.17 
 

                                                                 
16 For the official recommended rules, see Attachment A, OAR 860-038-0290. 
17 NWN General Rules and Regulations, Rule 13. 

https://www.nwnatural.com/about-us/rates-and-regulations/oregon-tariff-book
https://www.nwnatural.com/about-us/rates-and-regulations/oregon-tariff-book
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PGE and PAC raised multiple concerns and questions in response to Staff’s proposal, 18  
and requested an additional workshop and processes to discuss the preferential 

curtailment rules. Staff believes that many of the questions that PAC and PGE pose, 
especially the questions about defining specific terms, can be more effectively decided 

in the contested case phase where supporting evidence about the costs and system 
constraints can be evaluated. Staff appreciates the feedback from PGE and PAC that 
focuses on more detailed aspects of these rules. However, Staff believes that this 

language provides a general policy framework at this stage that can be refined with the 
necessary technical details in a contested case.  

 
NIPPC and Brookfield questioned whether the rules would limit a customer from 
avoiding curtailment by taking service from another ESS if their primary ESS cannot 

serve their load. Staff does not believe this is a viable option in all potential POLR 
situations and thus curtailment or backstop capacity would still be required to fully 

mitigate risk to the system. 
 
NIPPC also identified that the term “transition charge” is already defined in the 

Division 038 rules and therefore conflicts with Staff’s rule in section (4). Staff has 
removed “transition charge” from the language and added NIPPC’s suggestion, 

“reasonable charge.” The set of factors that determine whether a charge is “reasonable” 
can be further defined via Commission order in future processes.  
 

If it is infeasible to preferentially curtail a customer, NIPPC recommended that a DA 
customer demonstrating resource adequacy should not be subject to a charge for utility 

capacity investment. Staff has not included this revision, as the function of a day-ahead 
RA program may not mitigate all risks associated with a returning customer in some 
circumstances.  

 
Staff’s final edit is the removal of the term “transmission system upgrades” from section 

(4), as Staff agrees with NIPPC that it is likely that any upgrades required for curtailment 
would be at the distribution level and not the transmission level.19 The rule now only 
refers to “system upgrades”. 

AWEC generally stated support for the idea of preferential curtailment but opposed 
Staff’s proposal that the DA customer shall pay a charge for any necessary distribution 

system upgrades to operationalize curtailment. Staff maintains that if the DA customer 
is not responsible for those costs it would inappropriately shift costs onto other retail 
customers. Therefore, Staff continues to recommend that section (4) is included in the 

rule language. AWEC does propose an alternative curtailment strategy, where 
customers must self-curtail or face significant financial penalties.20 This would not 

require the installation of system upgrades but Staff has concerns that it would still 

                                                                 
18 Docket No. AR 651, PGE Comments on Staff Straw Proposal, at 2-5, (September 15, 2022); Docket No. AR 651, 
PacifiCorp Comments on Staff Straw Proposal, at 1-7, (September 15, 2022). 
19 Id. 
20 Docket No. AR 651, AWEC Comments on Staff Straw Proposal, at 3, (September 15, 2022). 
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result in potential risk to the system and may not be applicable in all potential POLR 
situations. However, Staff believes that the current language does not expressly prohibit 

contractual curtailment if deemed appropriate in the contested phase.  
 

Please note that in OAR 860-038-0590-3, Staff has included an exclusionary phrase to 
indicate that the requirements of Section 0590 do not apply in the instance of 
preferential curtailment. Staff believes this modification is required since the concept of 

knowingly curtailing one customer over another directly contradicts Section 0590’s 
designation for non-discriminatory access to transmission and distribution for all retail 

customers.  
 

Utility and ESS Labeling Requirements 

Staff included language directed by HB 2021 stating that “an electricity service provider 
must post a summary for the aggregated energy supply mix and associated emissions 

for the Direct Access load served in Oregon in the previous year.” Parties generally 
agreed with this inclusion and Staff’s view that some transparency still needs to exist by 
enforcing existing indicative pricing rules for an ESS. Staff notes the existing rule 

requires ESSs and utilities to provide a website to the Commission where they regularly 
post indicative pricing. This would also apply to posting the summary of an aggregated 

energy supply mix and will be enforced in the same manner. NIPPC and Brookfield 
suggested that the Commission specifies a date for compliance with this requirement in 
September or November of a given year. Staff has included that an ESS must post the 

summaries on November 15 to align with the posting date for indicative pricing. 
 

ESS Emission Planning Report 
Staff included additional language specifying which parties have access to confidential 
information via a modified protective order. Variations of this language were developed 

by NIPPC, CUB, and the environmental NGOs, and Staff believes the final product 
clarifies the review and engagement process while providing the necessary protections 

for ESS’s competitive information. PAC raised concerns with these additions, stating 
that it is unclear how the utilities can verify remittance payments from the ESS under the 
rules.21 Staff notes that these rules apply specifically to the ESS Emission Planning 

Reports and were not intended to regulate the methods of verifying ESS remittance to 
the utilities. Due to this specificity, the rules do not appear to preclude any verification or 

auditing methods for remittances, which are a separate issue outside the scope of this 
rulemaking. 
 

PAC and PGE both expressed that the reports should be held to the same standard of 
public scrutiny as the utilities’ Clean Energy Plans (CEP) discussed in Docket 

No. UM 2225. Staff does not interpret this rule language to hinder public engagement or 
transparency, rather, that it provides a clear path for parties to have access to 
information for verifying compliance and trajectory. To the extent possible, Staff will 

                                                                 
21 Docket No. AR 651, PacifiCorp Comments on Staff Straw Proposal, at 9, (September 15, 2022).  



Page 31 of 33 

 

continue to engage in discussions on this topic in conjunction with the progression of 
CEP requirements in UM 2225. 

 
PGE, PAC, and the environmental NGOs continue to express concern with the initial 

reporting date not beginning until 2027 and the lack of time to evaluate continual and 
reasonable progress leading up to 2030.22 Staff reiterates that the interpretation of 
HB 2021 and the nature of ESS’ resource planning may create administrative process 

for ESS’s and the Commission, but not result in a meaningful forward-looking reporting 
framework. Section 5(3)(a) of HB 2021 indicates a three-year forward estimate of 

emissions be included in the ESS compliance plans. Staff interprets the statute to mean 
that the three-year estimates should be projecting out to the time of compliance 
obligations. Therefore, an earlier reporting date than 2027 would show an incomplete 

trajectory toward the first compliance period and would require information that is not 
required by statute. 

 
Staff proposed an alternative solution in which reporting covers more than a three-year 
outlook and begins earlier. However, Staff did not receive support for this proposal. 

 
Direct Access Caps and Behind-The-Meter (BTM) Load Growth 

Acknowledging the difficulty of proposing rule language on caps without supposing their 
existence, Staff includes the following criteria outside of rules to guide future 
Commission decisions about whether a program cap itself, or an expansion above a 

cap, is acceptable. 
 

The Commission may preserve, adjust, or impose a cap if an increase in DA load will: 

 Compromise system reliability 

 Shift an unacceptable amount of cost to cost-of-service customers 

 Pose undesirable long term financial impacts to the electric system or 
cost-of-service customers 

 Pose other unmitigated risks to cost-of-service customers 
 

Parties generally were agreeable to the above criteria but requested some reframing. 
PGE, for example, recommended that the party requesting the expansion or removal of 
a cap has the burden of proof to demonstrate that no unwarranted cost shifting, or 

reliability impacts will occur.23 Staff continues to recommend the above wording under 
the assumption that it is more straightforward to prove that cost shifts and risks exist 

rather than prove they do not. AWEC opposed including this guidance for DA caps in 
rule but agrees with Staff that it is an appropriate policy position to guide contested case 
arguments.  

 

                                                                 
22 ORS 469A.420 (3)(d) requires the Commission to review this report to determine, “whether the electricity 

service supplier is making continual and reasonable progress toward compliance with the clean energy targets.”  
23 Docket No. AR 651, PGE Comments on Staff Straw Proposal, at 7-8, (September 15, 2022). 
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Staff believes that its identified criteria are similarly applicable to BTM load growth. If 
cost shifting, risk, and reliability concerns can be addressed through transition charges 

or resource adequacy, load growth could be accommodated without posing significant 
risk.  

 
In the event that DA caps are deemed necessary in the contested case, Staff continues 
to support its original policy positions that recalculating caps at a regular interval would 

be necessary to account for shifting risk and load growth. Additionally, any petition to 
exceed a cap should follow a time-limited process open to all intervenors. Staff looks 

forward to further exploring these issues in the contested case phase. 
 
Conclusion 

 
Staff has engaged in a collaborative process to identify draft rules that reflect key policy 

principles for contemporary Direct Access issues. Staff recommends that the 
Commission Adopt Staff’s recommendation on Direct Access caps and accept Staff’s 
proposed OAR Chapter 860, Division 038 rules and move the AR 651 Direct Access 

Rulemaking to the formal stage. 
 

PROPOSED COMMISSION MOTION: 

 
Adopt Staff’s policy guidance on Direct Access caps, open a formal rulemaking on 

Direct Access, and issue a notice of proposed rulemaking to amend and adopt 
Division 038 rules as included in Attachment A. 
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