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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
AR 506
PHASE 11
RESPONSE OF T-MOBILE WEST

CORPORATION, D/B/A T-MOBILE

In the Matter of )

. )
Rulemaking to Amend and Adopt ) TO STAFF’S COMMENTS

)

)

)

Permanent Rules in OAR 860, REGARDING DIVISION 28
Divisions 024 and 028 Regarding Pole ISSUES LISTS
Attachment Use and Safety.

T-Mobile West Corporation, d/b/a T-Mobile (“T-Mobile”) respectfully submit this
response to “Staff’s Comments Regarding Division 28 Issues Lists”, filed by Commission Staff
on August 16, 2006 (”Staff Comments™).! T-Mobile urges the Commission to reject Staff’s

unprecedented attempt to exclude an entire category of parties from providing input regarding

the Commission’s pole attachment rules and to otherwise unduly restrict the issues to be

! T-Mobile notes that Staff’'s Comments were not timely filed. The procedural schedule in this proceeding called for
the Oregon Joint Use Association (“OJUA”) to submit an issues list on July 21, 2006, and for parties to file
comments regarding the OJUA issues list by August 4, 2006. The issue of whether the rules should be amended to
expressly exclude wireless carriers was raised by the OJUA in its July 21, 2006 submission. Nevertheless, Staff
waited until August 16, 2006, a mere four business days prior to the deadline for the Administrative Law Judge
(“ALJ”) to finalize the issues list, to address this issue. The Commission should, therefore, disregard Staff’s
untimely comments.
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addressed in this proceeding. The Commission’s review of its pole attachment rules will benefit
from comments submitted from a wireless industry perspective. Staff’s recommendation that the
issues raised by the wireless industry should be put in a separate rulemaking docket would result
in a waste of administrative resources, the piecemeal adoption of regulations, and the
exacerbation of discriminatory treatment, contrary to the goals set forth by the Commission in its
Notice of Proposed Rulemaking Hearing.*

Contrary to Staff’s suggestion, the Commission did not narrowly proscribe the extent of
the review of its pole attachment rules in this docket. At the public meeting at which this docket
was opened, “[t]he Commissioners made clear that they wanted all rules in both Divisions [24
and 28] reéolved by the .end of this calendar year.” The Phase II Notice states that the

>4 that are

rulemaking is an “effort to establish more comprehensive safety and joint use rules
needed “to provide better guidelines that can be used by the Commission in mediating and
resolving disputes between owners and occupants in the sharing of utility poles, conduits and
facilities.” It also states that the new and amended rules will cover “electric utilities,
telecommunications utilities, telecommunications providers, consumer-owned electric utilities,
cable television operators, and others that own or operate electric or communication facilities.”®
This description provided interested parties with adequate notice that the rules would cover all
potential operators sharing poles, including wireless carriers. Thus, Staff’s concerns about the
scope of the Phase II Notice are not well-founded.

In fact, the rules as drafted and the statutes they implement do not exclude wireless

carriers. It was not until the Oregon Joint Use Association (“OJUA”) filed its issues list on July

2 See Notice of Proposed Rulemaking Hearing, filed with the Secretary of State June 15, 2006 (Phase II Notice™).
* ALJ Memorandum, issued March 10, 2006 (Ar506), p. 1.

* Phase II Notice at 1 (empbhasis added).

* Id, at 3 (Statement of Need and Fiscal Impact).

® Id. (emphasis added).
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21, 2006, that the notion of excluding wireless carriers from the purview of the rules was first
expressed.” On August 4, 2006, the wireless carriers® filed comments in response to the OJUA’s
proposed issues list to make clear the wireless industry’s intent to participate in the docket and to
oppose OJUA’s attempt to use this rulemaking to deprive wireless carriers of the same rights
afforded other licensees under the rules.

The Commission has made clear that it “does not desire to set joint use policy on a
dispute-by-dispute basis, but rather in a public rulemaking setting where all operators and
parties can give input.”” Staff’s recommendation that wireless carriers be excluded from this
rulemaking runs direétly counter to this stated desire of the Commission. Staff would, instead,
have the Commission open a separate proceeding to address wireless carrier concerns. Such an
approach would require the Commission to essentially reopen and potential amend the very same
rules that it will have just finished reviewing and adopting in this proceeding. The Commission
should reject Staff’s recommendation.

The Commission has very succinctly stated the nature of the problem that it intends to
solve with this rulemaking, namely, that “[n]ew rules are essential so that all operators and their
customers are not unjustly subsidizing the costs caused by other operators and their customers.”'°
Staff’s proposal to carve out wireless operators for treatment at some later date will simply
exacerbate the cross-subsidy problem the Commission is attempting to remedy. Unless the rules

adopted in this rulemaking clearly establish the rights and obligations of all entities sharing

poles, the Commission will find itself back where it started, with an uneven playing field and

7 See “Unresolved Issues List for Division 28 Submitted by the Oregon Joint Use Association July 21, 2006”, Issue
3 under 860-028-0020.
¥ T-Mobile, New Cingular Wireless PCS, LLC (“Cingular”), and Sprint Spectrum L.P., and Nextel West Corp.
(“Sprint Nextel”).
?oPhase II Notice at 5 (Statement of Need and Fiscal Impact) (emphasis added).

Id.
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joint use policy being made on a dispute-by-dispute basis; The Commission should avoid the
pitfall recommended by Staff.

For the foregoing reasons, T-Mobile urges the Commission to reject Staff’s
recommendation to exclude wireless carriers from this proceeding and to adopt the issues set

forth in the August 4, 2006 submissions of T-Mobile, Cingular and Sprint Nextel.

Respectfully submitted this 18™ day of August, 2006.

T-MOBILE DAVIS WRIGHT TREMAINE LLP
Teri Y. Ohta %
Corporate Counsel, State Regulatory Affairs

T-Mobile USA, Inc. Mark#. Trinchero, OSB #88322
12920 SE 38th Street Attorneys for T-Mobile

Bellevue, WA 98006 Davis Wright Tremaine LLP
(425)383-5532 (office) 1300 S.W. Fifth Avenue, Suite 2300
(425)444-7011 (PCS) Portland, OR 97201
teri.ohta@t-mobile.com Tel. (503) 778-5318

Fax (503) 778-5299
marktrinchero@dwt.com
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CERTIFICATE OF SERVICE

AR 506

I hereby certify on this 18% day of August, 2006, a Response of T-Mobile West
Corporation, D/B/A T-Mobile to Staff’s Comments Regarding Division 28 Issues Lists was sent
via UPS overnight mail to the Oregon Public Utility Commission.

A copy of the filing was also sent via US Mail to the service list which is attached.
DAVIS WRIGHT TREMAINE LLP

By:
Mark lffrinchero
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Susan K. Ackerman
P.O. Box 10207
Portland, OR 97296-0207

Roger Kuhlman
633 7" St. NW
Salem, OR 97304

Michael L. Wilson
Interim General Manager
2129 N. Coast Hwy.
Newport, OR 97365-0090

Gary Lee

Charter Communications Corp
521 NE 136™ Ave.
Vancouver, WA 98684

Scott Thompson

Cole Raywid & Braverman LLP
1919 Pennsylvania Ave NW #200
Washington, DC 20006

Stuart Sloan
Consumer Power Inc.
P.O. Box 1180
Philomath, OR 97370

Sarah Wallace

Davis Wright Tremaine

1300 SW Fifth Avenue #2300
Portland, OR 97201

Charles L. Best

Electric Lightwave

P.O. Box 8905

Vancouver, WA 98668-8905

Craig Andrus

Emerald PUD

33733 Seavey Loop Rd.
Eugene, OR 97405-9614

Matt Coons
Email address only
Matt.coons@comspanusa.net

Scott Johnson

City of Ashland

90 North Mountain Ave.
Ashland, OR 97520

Doug Cooley

CenturyTel of Oregon, Inc.
707 13" St., Suite 280
Salem, OR 97301

Keene C. Basso
Clatskanie PUD
P.O.Box 216
Clatskanie, OR 97016

Scott Wheeler

Comcast Phone of Oregon LL.C
9605 SW Nimbus Ave.
Portland, OR 97008

Andrew McBride

Coos Curry Electric Cooperative
P.O. Box 1265

Port Orford, OR 97465

Michael T. Weirich
Department of Justice
1162 Court St. NE
Salem, OR 97301-4096

Nancy Judy

Embarq Communications Inc.
902 Wasco St. A0412

Hood River, OR 97031

Catherine A. Murray

Eschelon Telecom of Oregon Inc.

730 Second Ave. S., Suite 900
Minneapolis, MN 55402-2489

Jim Deason
521 SW Clay St., Suite 107
Portland, OR 97201-5407

Denise Estep

Central Lincoln PUD
P.O.Box 1126
Newport, OR 97365

David Luchini
P.O. Box 327
Aurora, OR 97002

Bill Kiggins

Clear Creek Mutual Telephone Co.
18238 S. fischers Mill Rd.

Oregon City, OR 97045-9696

Sebastian McCrohan

Email address only
sebastian.mccrohan@comspanusa.n
et

Linda L. Spurgeon

Coos Curry Electric Cooperative
P.O. Box 1265

Port Orford, OR 97465

Phil Charlton

Electric Lightwave

Email address only
pcharlton@eli-consulting.com

Barbara Young

Embarq Communications Inc.
902 Wasco St. A0412

Hood River, OR 97031

Mark Oberle

Eugene Water & Electric Board
P.O. Box 10148

Eugene, OR 97440



Richard J. Busch

Graham & Dunn Pc

Pier 70-2801 Alaskan Way, #300
Seattle, WA 98121-1128

Jeannette C. Bowman
Idaho Power Company
P.O. Box 70

Boise, ID 83707

Scott Rosenbalm

McMinnville City of Water & Light
P.O. Box 638

McMinville, OR 97128-0638

J. White

City of Monmouth
151 W. Main St.
Monmouth, OR 97361

The Honorable Robert Ackerman
Oregon House of Representatives
900 Court St NE, Rm H-389
Salem, OR 97310

William C. Woods
9605 SW Nimbus Ave.
Beaverton, OR 97008

Sandra Flicker

OR Rural Electric Co-op Assoc.
707 13™ St., Suite 200

Salem, OR 97301-4005

William Eaquinto
825 NE Multnomah, Suite 1700
Portland, OR 97232

Bill Cunningham

Pacificorp

825 NE Multnomah, Suite 1500
Portland, OR 97232

Richard W. Ryan

Hunter Communications Inc.
801 Enterpirse Dr., Suite 101
Central Point, OR 97502

Brent Van Patten
Idaho Power Company
P.O. Box 70

Boise, ID 83707

Eugene A. Fry
Millennium Digital Media
3633 136™ P1. SE #107
Bellevue, WA 98006

Dave Wildman

City of Monmouth
401 N. Hogan Rd.
Monmouth, OR 97361

Genoa Ingram

Oregon Joint Use Association
1286 Court St. NE

Salem, OR 97301

Tom O’Connor

OR Municipal Electric Util. Assoc.
P.O. Box 928

Salem, OR 97308-0928

Brant Wolf

Oregon Telecommunications Assoc.

707 13™ St., Suite 280
Salem, OR 97301-4036

Corey Fitzgerald
825 NE Multnomabh, Suite 800
Portland, OR 97232

Heidi Caswell
825 NE Multnomah St.
Portland, OR 97232

Ronald W. Jones

IBEW Local 659

4480 Rogue Valley Hwy #3
Central Point, OR 97502-1695

Andrea Fogue

League of Oregon Cities
P.O. box 928

Salem, OR 97308

Brooks Harlow

Miller Nash LLP

601 Union St., Suite 4400
Seattle, WA 98101-2352

Michael Dewey

OR Cable & Telecom Assoc.
1249 Commercial St. SE
Salem, OR 97302

John Sullivan
2213 SW 153" Dr.
Beaverton, OR 97006

Don Godard

Oregon PUD Association
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Cece L. Coleman
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Portland General Electric
121 SE Salmon St.
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Portland, OR 97204

David P. Van Bossuyt
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Jerry Murray

Public Utility Commission
P.O. Box 2148

Salem, OR 97308-2148

John Wallace

Public Utility Commission
P.O. Bxo 2148

Salem, OR 97308-2148

Alex Duarte

Qwest Corporation

421 SW Oak St., Suite 810
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Brian Thomas

Time Warner Telecom of Oregon
223 Taylor Ave. N.
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Verizon Corporate Services
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