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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
AR 499

3

4 In theMatteroftheAdoptionof PernTlanent NORTHWEST NATURAL GAS
Rulesto ImplementSB 408, Relatingto COMPANY’S OPENING COMMENTS

5 MatchingUtility TaxesPaidwith Taxes ON STRAW PROPOSALS
Collected

6

7 I. OVERVIEW

8 NorthwestNaturalGasCompany(“NW Natural”) supportsmanyof thecomments

9 submittedtodayby otherOregonutilities on thesesubjectsandwill not reiteratethemhere.

10 Instead,NW Naturalwill addafew relativelybriefobservationsin two areas.First, these

11 commentswill point out certaindefectsin the reasoningoftheIndustrialCustomersof

12 NorthwestUtilities (“ICNU”) andNorthwestIndustrialGasUsers(“NWIGU”) in their
d~j .

13 commentssubmittedon April 24, 2006concerningNW Natural’sEarningsTeststraw

14 proposal. Second,thesecommentswill notesomeofthepracticaldefectsin the“properly

15 attributed”strawproposalssubmittedby ICNTJ/NWIGU andtheCitizensUtility Board
CID

~:~- 16 (“CUB”).

17 II. THE EARNINGS TEST
C

18 NW Naturalhasproposedthat anEarningsTestbe incorporatedinto thepermanent

19 rule implementingSB408. TheEarningsTestis neededin orderfor theruleto complywith

20 theAttorneyGeneral’sconclusionsthat theapplicationof SB 408 mustalsosatisfythe

21 statutoryrequirementthat Oregonutility ratesbefair, just, andreasonable.In eachgeneral

22 ratecase,theOregonPublicUtility Commission(the“Commission”)establishesratesthat it

23 determineswill produceafair, just, andreasonableafter-taxreturnonutility equity. The

24 EarningsTestis designedto avoidtheunderminingofthis Commissiondetermination,by

25 allowingbaseratesto beadjustedupwardor downward,asneededto preventeither(a)

26 overearningscombinedwith anSB 408 ratesurchargeor (b) underearningscombinedwith
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1 an SB 408 refund. TheEarningsTestis anadjustmentfor excessor deficientearnings,made

2 to theextentneededto avoidan arbitraryandcapricioussurchargeor refundorderthatwould

3 underminetheCommission’sdeterminationofwhat constitutesa fair, just, andreasonable

4 return.’

5 TheobjectionsofICNU/NWIGU to an EarningsTest,statedatpages7-~8oftheir

6 strawproposal,standacceptedutility ratemakingon its head. If thecostofprovidingutility

7 serviceis higherthanthelevel allowedby theCommission,ICNLT/NWIGU seekto forcethe

8 utility to refundthetax effect oftheunderrecovery,without anyrateadjustmentfor the

9 underrecoveryitself. Likewise,if thecostofprovidingutility serviceis lower thanthelevel

10 allowedby theCommission,ICNU/NWIGU assertthattheutility shouldsurchargethe

11 additionaltaxesarising from its overrecovery,without anyrateadjustmentfor the

12 overrecoveryitself. ThustheICNU/NWIGU positionboth (a)mismatchescostitemsandthe

13 taxesarisingfrom suchitemsand(b) violatestherequirementthat theCommissiontakeinto

14 accounttheendresultofits rateorders.

15 Any reversalof ratemakingprinciplesthatareuniformly acceptedacrossthenation

~~- 16 shouldbeconsideredonly if requiredby an explicit statutorymandate.As NW Natural

17 pointedout in apreviouspleadingin DocketNo. UM 1244,not only is thereno legislative

18 statementof intent for suchan applicationof SB 408, but additionally,if thatwerethe intent,

19 the law andtheCommission’sapplicationthereofwould veryclearlyfail theend-resulttest

20 andwould thereforebearbitraryandcapricious. Imagine,for example,the difficulty of

21

22 __________________________

23 AlthoughtheEarningsTestwould protectbothpublic utilities andtheircustomersin amannersimilar to thedeferralaccountingproposedbyNW Naturalin its filing in Docket

24 No, UM 1244,theEarningsTestis nota costdeferralmechanismandwouldnotrequiredeferralaccounting. Instead,theEarningsTestwould directly provideaprospective

25 adjustmentto baseratesasneededto avoidthe“double-whammy”impactthatSB 408otherwisecouldproduce. By using theEarningsTest,theCommissionwouldbarthepublic

26 utility from usingSB 408 to double-recoveranyrateoverrecoveryof its costsandalsoprotectthepublicutility from being double-penalizedfor arateunderrecovery.
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1 defendingon appealthefollowing Commissionfinding in arateorder(for autility with a

2 40 percenteffectiveincometax rate):

3 “For therateperiodin question,theCommissionfoundthata
fair andreasonablereturnwas10.5 percent. However,for the

4 mostrecentrateyear,theutility wasunableto earna
10.5 percentreturnwith theratesasauthorizedandin fact

5 suffereda $50million earningsshortfall. TheCommission
finds that theutility astheresultof suchearningsshortfall

6 shouldpaya$20 million refundto its customers.”

7 Moreover,imaginethereversesituation,in whichthepublicutility significantly overearnsits

8 allowedreturnand, asaresult,theCommissionorderscustomersto paytheutility a

9 surcharge.Theseunsupportableandunsustainabledeterminationsarepreciselywhat ICNU

10 andNWIGU havearguedare“fair” outcomes.

0~~ III. THE “NEXUS” STRAW PROPOSAL OF ICNU AND NWIGU

12 Thelegal andlogical defectsoftheICNU/NWIGU “nexus” proposalhavebeenwell

13 describedin PacifiCorp’scomments.NW Naturalacknowledgesthatthenexustestmight

14 havevalueasameansof identifying thosefew affiliatesof autility whoseindividualtax
2

15 lossescouldpossiblybe relatedto operationsofthepublicutility itself. For example,
Ff2

~ ~- 16 partiesin pastproceedingsoccasionallyhaveraisedwhat arein effect “double-leverage”

17 challengesrelatingto thecapitalstructureofapublic utility’s director indirectparent

18 companies.Partiesalsomight want to examinethetaxcostsrelatedto any approvedcost—

19 basedtransactionbetweenapublic utility andits affiliate.

20 However,theonly defensiblepurposeof applyinganexustestis to limit thescopeof

21 entitiesto be individually examined. ICNU andNWIGU insteadseekto usetheirnexus

22 approachas asupplementto SB 408, to summarilyattributeto thepublic utility all thetax

23

24 2 ICNU andNWIGU for somereasonwant to includein thenexusgroupasister

~ companyof apublic utility if thesistercompanysharesacommonparentwith thepublic
~ utility, evenwhenthereis no financialrelationship,contractualorotherwise,betweenthe

26 public utility andthesisteraffiliate. ThedescriptionoftheICNU/NWIGU strawproposaldoesnotcontainadiscerniblerationalefor includingsuchan affiliate in thenexusgroup.
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1 lossesofidentifiednexusentities. This strawproposalwould leadto arbitraryandcapricious

2 results,suchas:

3 1. If theultimateparentofapublic utility issueddebtsolely for thepurposeof

4 acquiringanon-regulatedcompany,the interesttax deductionsfrom thedebtwould be

5 allocatednot to theentity soacquired,but to thepublic utility. This attributionwould occur

6 evenif theacquirednon-regulatedentitywere highlyprofitableandpaidtaxesfar in excess

7 ofthetax lossesgeneratedby theacquisitiondebt.

8 2. Thestrawproposalwould useasthebasisfor attributingtaxbenefitsthefact

9 thatdebtpaymentsmaybemadewith dividendsofthepublic utility. This rationalefor

~ 10 attributionassumesthatthebenefitsof autility’s equityreturnand stockdividendsbelong

~ 11 not to theutility’s investors,but ratherto theutility’s customers.To thecontrary,

12 NWNaturalis not awareofany authorityin this countrythatsaysutility customersare

~ 13 entitledto thebenefitsofinvestmentsmadeusingapublic utility’s dividend.

~ 14 In sum, thenexusconceptmayassisttheCommissionby eliminatingtheneedfor tax
~

~ 15 auditsof individual affiliateswhoseonly connectionto thepublic utility is membershipin the
riD

~ ~- 16 sameconsolidatedtaxgroup. Theconceptofnexus,however,doesnot relievepartiesor the

17 Commission,afteranysuchtax audit, ofthedutyto articulatea sustainablereasonthat a

18 particularaffiliate’s tax lossesshouldbeattributedto thepublic utility. Thefact thatdebt

19 paymentsby theaffiliate weremadewith stockholders’fundsis not asustainablebasisfor

20 suchattribution.

21 IV. CUB’S STRAW PROPOSAL

22 CUB’s strawproposalhasalsobeenanalyzedwell in PacifiCorp’scomments.

23 NW NaturalappreciatesCUB’ s attemptto advanceamoremoderateproposalfor

24 determining“properly attributed”tax amountsthanthat containedin thetemporaryrule.

25 However,CUB’s proposedtreatmentoftax losses,like that in thetemporaryrule, is

26 unworkableandinequitable.UnderCUB’s proposal,theCommissionwould be requiredto
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1 individually auditthetaxreturnsof literally hundredsof non-regulatedentities,in orderto

2 applySB 408 to only four Oregonpublic utilities. In addition,theproposalthat taxlossesof

3 individual entitiesbe appliedto generaterefundswhenevera utility exceedsits allowed

4 return,with no comparablereliefwhentheutility suffersearningsshortfalls,is inherently

5 unbalancedandinequitable.

6 DATED: May3, 2006.
STOEL RIVESLLP

7

8 ~ (_~) ~

9 MarcusA. Wood

10 OfAttorneysfor NorthwestNaturalGas
Company

11
12

Es ~o

13

~ 14

riD

~— 16

17
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1 CERTIFICATE OF SERVICE

2 I herebycertify that I serveda true and correctcopy of the foregoingdocumentin

3 DocketAR 499 on thefollowing namedperson(s)on the dateindicatedbelowby emailand

4 first-classmail addressedto said person(s)at his or her last-knownaddress(es)indicated

5 below.

Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge.opuc.filings(~pgn.com

JulieBrandis
AssociatedOregonIndustries
1149Court StreetNE
SalemOR97301-4030
ibrandis@aoi.org

EdBusch
PublicUtility CommissionofOregon
PU Box 2148
SalemOR 97308-2148
ed.busch(21istate.or.us

RepTornButler
H-289 StateCapitol
SalemOR97310
cpatorn(~fmtc.com

MelindaJ Davison
DavisonVanClevePC
333 SW Taylor, Suite400
PortlandOR 97204
rnail@dvclaw.com

GaryBauer
NorthwestNatural
220NW 2nd Avenue
PortlandOR 97209
gary.bauer@nwnatural-corn

LowreyR Brown
Citizens’Utility Boardof Oregon
610 SW Broadway,Suite308
PortlandOR97205
lowrey~oregoncub.org

RandallDahlgren
PortlandGeneralElectric
121 SW SalmonStreet1WTC 0702
PortlandOR 97204
randy.dahlgren@pgn.com

Jim Deason
AttorneyAt Law
521 SW ClayStreet,Suite 107
PortlandOR 97201-5407
jimdeason@comcast.net
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R. Tom Butler
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1
MichaelEarly
IndustrialCustomersof NorthwestUtilities
333 SW Taylor,Suite400
PortlandOR97204
rnearly(~liicnu.org

SteveEvans
MidAmericanEnergyHoldings Company
666 GrandAvenue
DesMoines IA 50303
srevans(~midarnerican.corn

EdwardA Finklea
CableHustonBenedictHaagensen

& Lloyd LLP
1001 SW 5th Avenue,Suite2000
PortlandOR 97204
efinklea@chbh.com

AndreaFogue
LeagueofOregonCities
PU Box 928
SalemOR 97308
afogue(~orcities.org

PaulGraham
Departmentof Justice
RegulatedUtility & BusinessSection
1162CourtStreetNE
SalemOR 97301-4096
paul.graham@state.or.us

JudyJohnson
PublicUtility Commission
P0Box 2148
SalemOR 97308-2148
j~4y.johnson@state.or.us

JasonEisdorfer
Citizens’Utility Boardof Oregon
610 SW Broadway,Suite308
PortlandOR97205
dockets@oregoncub.org

DonM Falkner
AvistaUtilities
P0Box 3727
SpokaneWA 99220-3727
don.falkner(d~avistacorp.com

Ann LFisher
AF Legal & ConsultingServices
2005 SW 71stAvenue
PortlandOR 97225-3705
energlaw(2iiaol.corn

Kelly Francone
EnergyStrategies
215 South StateStreet,Suite200
SaltLakeCity UT 84111
kfrancone~energystrat.corn

RobertJenks
Citizens’ Utility Boardof Oregon
610 SW Broadway,Suite308
PortlandOR 97205
bob(~oregoncub.org

JasonW Jones
DepartmentofJustice
RegulatedUtility & BusinessSection
1162Court StreetNE
SalemOR97301-4096
ason,w.iones@state.or~
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PamelaG Lesh
PortlandGeneralElectric
121 SW SalmonStreet1WTC 1703
PortlandOR97204
pamela.lesh@pgn.corn

PaulaE Pyron
NorthwestIndustrialGasUsers
4113Wolf BerryCourt
LakeOswegoOR 97035-1827
ppyron~nwigu.o~g

KenLewis
PU Box 29140
PortlandOR 97296
kl04(2i~mailstation,corn

Lisa F Rackner
Ater WynneLLP
222 SW ColumbiaStreet,Suite1800
PortlandOR97201-6618
lfr@aterwynne.com
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GreggKantor
NorthwestNatural
220NW SecondAvenue
PortlandOR97209
gsk~nwnatural.corn

MargaretD Kirkpatrick
NorthwestNatural
220 NW 2ndAvenue
PortlandOR 97209
margaret.kirkpatrick(~nwnatural.coni
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RonMckenzie
AvistaUtilities
PoBox 3727
SpokaneWA 99220-3727
ron.rnckenzie@avistacorp.com

SenatorRick Metsger
StateCapitol
900CourtStreetNE S-307
SalemOR97301
sen.rickmetsger(~state.or.us

ThomasR Paine
Avista Corporation
1411 EastMission
SpokaneWA 99202
torn.paine(ä~avistacorp.corn

DanielW Meek
AttorneyatLaw
10949 SW 4th Avenue
PortlandOR 97219
dan@rneek.net

David JMeyer
Avista Corporation
PU Box 3727
SpokaneWA 99220-3727
david.meyer@avistacorp- corn

MatthewW Perkins
DavisonVanClevePC
333 SW Taylor,Suite400
PortlandOR 97204
mwp@th~cjay..~cpi~
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1
InaraScott
PortlandGeneralElectric
121 SW SalmonStreet
PortlandOR 97204
inara.scott(~pgn,corn

DouglasC Tingey
PortlandGeneralElectric
121 SW Salmon1WTC13
PortlandOR 97204
doug.tingey@pgn.com

Rick Tunning
MidAmericanEnergyHoldingsCo
666 GrandAvenue
DesMoines IA 50303
rrtunning@rnidamerican.com.

BenjaminWalters
City of Portland

Office of City Attorney
1221 SW 4th Avenue- Rm 430
PortlandOR97204
bwaiters@ci.portland.or.us

LauraBeane
PacifiCorp
825 NEMultnomah,Suite 300
Portland,OR 97232
iaura.beane@Dacificorp.com

Blair Loftis
PacifiCorp
825 NEMultnomah,Suite300
Portland,OR 97232
blair,loftis@pacificorp.corn

Bob Tamlyn
PortlandGeneralElectric
121 SW SalmonStreet
PortlandOR97204
bob.tamlyn(Zl~pgncorn

JayTinker
PortlandGeneralElectric Company
121 SW SalmonStreet,1WTC 0702
PortlandOR97204
Iay.tinker~pgn.corn

SenatorVicki L Walker
StateCapitol
P0Box 10314
EugeneOR 97440
ser~vickiwa1ker@state.oi~us

LindaK Williams
Kafoury & McDougal
10266 SW LancasterRd
PortlandOR 97219-6305
~aJindawiliiai~s.net

ScottBolton
PacifiCorp
825 NE Multnornah,Suite300
Portland,OR 97232
scott.bolton@pacificorp.com

Larry 0. Martin
PacifiCorp
825 NE Multnornah,Suite 1900
Portland,OR 97232
larry.m~irtjn@pacifjcoip~n~
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RichardPeach
PacifiCorp
825 NE Multnomah,Suite2000
Portland,OR 97232
richard.peach@pacificorp.com

JanMitchell
2 PacifiCorp

825 NEMultnomah,Suite2000
3 Portland,OR 97232

j~mitchell@pacificorp.com

PaulM. Wrigley

6 PacifiCorp
825 NEMultnomah,Suite300

7 Portland,OR 97232
paul.wrigley~~pacificorp.com

8
9 AuseyH. Robnett,III

Paine,Hamlen,Coffin, Brooke

10 & Miller LLP
P0 Box B

11 CoeurD’Alene,ID 83816-0328

12 DaveRobertson

13 PortlandGeneralElectric
121 SW Salmon,1WTC

14 Portland,OR 97204
dave.robertson(~pgn.corn

15

16 DATED: May3,2006.
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Kelly 0. Norwood
Avista Utilities
P0 Box 3727
Spokane, WA99220-3727
kelly.norwood@avistacorp.com

Raul Madarang
Portland General Electric
121 SW Salmon,1WTC
Portland, OR 97204
rau1.madarang(~pgn.corn

Marcus Wood

Of Attorneys for Northwest Natural Gas
Company
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