CABLE HUSTON BENEDICT HAAGENSEN & LLOYD LLP

ATTORNEYS AT LAW
SUITE 2000
1001 SW FIFTH AVENUE

PORTLAND, OREGON 97204-1136

TELEPHONE (503) 224-3092

FACSIMILE (503) 224-3176

EDWARD A. FINKLEA efinklea@chbh.com

www.cablehuston.com

October 28, 2005

VIA ELECTRONIC MAIL
and U.S. MAIL

Oregon Public Utility Commission
Attn: Filing Center

550 Capitol Street, N.E., #215
P.O. Box 2148

Salem, Oregon 97308-2148

RE: Docket No. AR-499

In the Matter of the Adoption of Permanent Rules Implementing
SB408 Relating to Utility Taxes
Our File No. 26678.501

Dear Filing Center:

Enclosed please find an original and one (1) copy of Northwest Industrial Gas
Users’ Opening Comments, filed electronically with the OPUC on this date, and also e-
mailed to all parties listed on the Master Service List obtained on this date from the
OPUC web site. A hard copy will also be served by U.S. Mail on said parties.

Thank you for your assistance.
Respectfully submitted,
Edward A. Finklea
EAF/mh

Enclosures
cc: Master Service List

Corvallis Office — 582 NW Van Buren, Corvallis, OR 97330 (541) 754-7477



BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
AR 499

)
In the Matter of the Adoption of Permanent ) NORTHWEST INDUSTRIAL GAS
Rules Implementing SB 408 Relating to ) USERS’” OPENING COMMENTS
Utility Taxes )

)

)

)

Pursuant to the schedule adopted by Administrative Law Judge Logan in the above-
referenced docket, the Northwest Industrial Gas Users (“NWIGU”) submit these Opening
Comments. SB 408 requires public utilities to file annual reports and other tax information with
the Oregon Public Utility Commission (“OPUC” or “Commission”) to remedy the mis-match
between taxes collected in rates and taxes ultimately paid to the government. To implement the
provisions of SB 408, the Commission adopted temporary rules in AR 498, and has initiated this

rulemaking to adopt permanent rules.

In the previous workshop, the parties narrowed the issues to be addressed in these

opening legal comments to the four questions outlined below.

1. How should the Commission apply the “properly attributed” standard as it appears

in the individual sections of the bill?

As the stakeholders have recognized, the definition of “properly attributable” is central to

the implementation of SB 408 and the automatic adjustment clause. The term is not defined and
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1s used in several different places in the bill. Accordingly, stakeholders have raised various
arguments regarding the legislative intent behind the definition of “properly attributed”. As
described below, NWIGU believes the Commission applied the correct meaning of “properly

attributed” in the temporary rules, adopted in AR 498.

Several electric utilities have indicated that the public utility’s stand-alone tax liability,
up to the amount of the consolidated tax payment, should be used as the amount of taxes paid to
government units that is properly attributed to the utility. See PacifiCorp Responses to Staff’s
Questions (Aug. 30, 2005); see also Portland General Electric’s Response to Staff’s Questions
(Aug. 30. 2005). Adopting this definition of “properly attributed”, however, would render
Section 3(7) of the bill requiring a properly-attributed calculation for unregulated affiliates
superfluous. See Staff Report, p. 2, AR 498 (Sept. 7, 2005). This would violate the rule that,
whenever possible, statutes must be interpreted to give effect to all provisions. See Bolt v.
Influence, Inc., 333 Or. 572, 581, 43 P.3d 425 (2002) (“we are to construe multiple provisions, if
possible, in a manner that will give effect to all”). Accordingly, Staff rejected this approach,

determining that it would lead to unreasonable results. /d.

In the Staff Report, Staff explained that the attribution of taxes paid among both the
regulated utility and unregulated affiliates should be made on the same basis. In other words, the
total taxes paid should be allocated among all members of the affiliated group, including the
utility. NWIGU supports Staff’s interpretation of SB 408 and its definition of “properly

attributed”.
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As described above, the term “properly attributed” is not defined in the law. Using the
guidelines established in Portland General Electric Co., v. Bureau of Labor and Industries
(“PGEv. BOLI’),' demonstrates that Staff’s interpretation of the law is consistent with the
legislative intent. Under PGE v. BOLI, the text and context of the law are clear that the
definition of “properly attributed” is applicable to both the regulated and unregulated affiliate.
The definition supported by the utilities, would perpetuate the current stand-alone approach, and
render provisions of the bill meaningless. Such a result is untenable. See EQC v. City of Coos
Bay, 171 Or.App 106, 110, 14 P.3d 649 (2000) (“We are required, if possible, to avoid

construing statutes in a way that renders any provision meaningless.”)

Context for interpreting a statute is provided by the entirety of the statute in question and
by related statutes. PGE v. BOLI, 317 at 611, 859 P2d at 1146. Courts “do not look at one
subsection of a statute in a vacuum, rather, [the};] construe each part together with the other parts
in an attempt to produce a harmonious whole.” Lane County v. Land Conservation & Dev.
Comm'n, 325 Or 569, 578, 942 P2d 278 (1997) citing Davis v. Wasco IED, 286 Or 261, 593 P2d
1152 (1979). The meaning of “properly attributed” must be read consistently, and under Staff’s
definition, the amount of “taxes paid” that are “properly attributed” to any member of an
affiliated group is proportionate. Staff’s temporary rule harmonizes the use of “properly

attributed” in Sections 3(1), 3(4), 3(6) and 3(7) of the bill and applies the same definition of

317 OR 606, 859 P.2d 1143 (1993)(Holding that the intent of the legislature is first discerned by examining the
text and context of the statute. /d. at 610. If the language and immediate context alone are not enough, then the
court may “consider legislative history to inform the court’s inquiry into legislative intent.” Id. at 610-11. If the
intent is still unclear, the court will refer to general maxims of construction to divine the legislature’s intent,
including construing the term to be consistent with the statute’s purpose. /d. PGE v. BOLI’s methodology has been
modified by amendments to ORS 174.020. Parties may also offer legislative history of a statute to assist a court in
its construction. See ORS 174.020.
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“properly attributed” across all provisions of the bill.
2. What did the legislature intend in adoption of section 3(13)(f)(B)?

SB 408 provides that the term “taxes paid,” defined as the amounts received by units of
government from the utility or from the affiliated group of which the utility is a member,

whichever is applicable.. .is increased:

“by the amount of tax savings realized as a result of tax credits
associated with investment by the utility in the regulated
operations of the utility, to the extent the expenditures giving rise
to the tax credits and tax savings resulting from the tax credits have
not been taken into account by the commission in the utility’s last
general ratemaking proceeding;”

Section 3(13)(H)(B).

This provision provides a utility the ability to retain a tax credit by increasing its taxes
paid as reported on the tax report filed with the Commission, associated with utility investments
in the regulated part of the company that occur after the utility’s most recent general rate case.
This provision does not apply if the Commission accounted for the investment during the

utility’s last general rate case.

3. May the Commission terminate the automatic adjustment clause upon showing by a

utility that the automatic adjustment clause has a material adverse effect on the utility?

The text of SB 408 1s absolutely clear that the Commission may only terminate an
automatic adjustment clause if it has a material adverse effect on customers. There is no
ambiguity m this provision of the bill. This provision of the bill is not reciprocal. The only

plausible way for a utility to terminate the automatic adjustment clause under this provision
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would be if the utility could demonstrate that the automatic adjustment clause impacted the
utility in a manner that would have a material adverse effect on customers. The circumstances
under which this provision could be used in this manner should be extremely narrow and should

impose a high burden of proof on any utility attempting to invoke the provision.

4. If the utility pays quarterly estimated taxes, must the automatic adjustment clause

be applied quarterly, or does the law aliow it to be applied yearly?

NWIGU agrees with the Comments of the Industrial Customers of Northwest Utilities
(“ICNU?) that because SB 408 is silent regarding the application of the automatic adjustment
clause to a utility that pays quarterly estimated taxes, the Commission should, in its discretion,

decide how to implement the law to protect customers.
CONCLUSION

NWIGU appreciates the opportunity to participate in the development of permanent rules
to implement SB 408. The intent behind the law is to better match utility taxes actually paid
with those collected from customers. Staff’s temporary rules are consistent with the intent of the

law and should be adopted as the permanent rules.
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DATED: This 28" day of October, 2005.

g///m/r / / %/m%/o

Edward A. Finklea ~OSB # 84216
Chad M. Stokes OSB # 00400
Cable Huston Benedict Haagensen & Lloyd LLP
1001 SW 5" Avenue, Suite 2000
Portland, OR 97204
Telephone: (503) 224-3092
Facsimile: (503) 224-3176
E-Mail: efinklea@chbh.com
cstokes(@chbh.com

Of Attorneys for
Northwest Industrial Gas Users Association
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SERVICE LIST

ACTIONS

SERVICE LIST

SCHEDULE

SAMMIE B ADAMS
1141 WYLIE LANE
GRANTS PASS OR 97527

GARY BAUER
NORTHWEST NATURAL
220 NW 2ND AVE
PORTLAND OR 97209
gary.bauer@nwnatural.com

LAURA BEANE
PACIFICORP

825 MULTNOMAH STE 800
PORTLAND OR 97232-2153
faura.beane@pacificorp.com

SCOTT BOLTON
PACIFICORP
825 NE MULTNOMAH

OR 97232
scott.bolton@pacificorp.com

JULIE BRANDIS

ASSOCIATED OREGON INDUSTRIES
1149 COURT ST NE

SALEM OR 97301-4030
jbrandis@aoi.org

LOWREY R BROWN

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY, SUITE 308
PORTLAND OR 97205
lowrey@oregoncub.org

ED BUSCH

PUBLIC UTILITY COMMISSION OF OREGON
PO BOX 2148

SALEM OR 97308-2148
ed.busch@state.or.us

R. TOM BUTLER

tom@butlert.com

REP TOM BUTLER
H-289 STATE CAPITOL
SALEM OR 97310
cpatom@fmtc.com

RANDALL DAHLGREN
PORTLAND GENERAL ELECTRIC
121 SW SALMON ST 1WTC 0702
PORTLAND OR 97204
randy.dahlgren@pgn.com

MELINDA J DAVISON
DAVISON VAN CLEVE PC
333 SW TAYLOR, STE. 400
PORTLAND OR 97204
mail@dvclaw.com

JIM DEASON

ATTORNEY AT LAW

521 SW CLAY ST STE 107
PORTLAND OR 97201-5407
jimdeason@comcast.net

MICHAEL EARLY

INDUSTRIAL CUSTOMERS OF NORTHWEST
UTILITIES

333 SW TAYLOR STE 400

PORTLAND OR 97204

mearly@icnu.org

JASON EISDORFER

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205
jason@oregoncub.org
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STEVE EVANS

MIDAMERICAN ENGERY HOLDINGS
COMPANY

666 GRAND AVE

DES MOINES IA 50303
srevans@midamerican.com

DON M FALKNER

AVISTA UTILITIES

PO BOX 3727

SPOKANE WA 99220-3727
don.falkner@avistacorp.com

ANN L FISHER

AF LEGAL & CONSULTING SERVICES
2005 SW 71ST AVE

PORTLAND OR 97225-3705
energlaw@aol.com

ANDREA FOGUE

LEAGUE OF OREGON CITIES
PO BOX 928

1201 COURT ST NE STE 200
SALEM OR 97308
afogue@orcities.org

KELLY FRANCONE

ENERGY STRATEGIES

215 SOUTH STATE ST STE 200
SALT LAKE CITY UT 84111
kfrancone@energystrat.com

PAUL GRAHAM

DEPARTMENT OF JUSTICE
REGULATED UTILITY & BUSINESS
SECTION

1162 COURT ST NE

SALEM OR 97301-4096
paul.graham@state.or.us

ROBERT JENKS

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205
bob@oregoncub.org

JUDY JOHNSON

PUBLIC UTILITY COMMISSION
PO BOX 2148

SALEM OR 97308-2148
judy.johnson@state.or.us

JASON W JONES

DEPARTMENT OF JUSTICE
REGULATED UTILITY & BUSINESS
SECTION

1162 COURT ST NE

SALEM OR 97301-4096
jason.w.jones@state.or.us

GREGG KANTOR
NORTHWEST NATURAL
220 NW SECOND
 PORTLAND OR 97209
gsk@nwnatural.com

MARGARET D KIRKPATRICK
NORTHWEST NATURAL

220 NW 2ND AVE

PORTLAND OR 97209
margaret.kirkpatrick@nwnatural.com

PAMELA G LESH

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST 1 WTC 1703
PORTLAND OR 97204
pamela.lesh@pgn.com

KEN LEWIS

P.0. BOX 29140
PORTLAND OR 97296
kl04@mailstation.com
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BLAIR LOFTIS
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232
blair.loftis@pacificcorp.com

LARRY O MARTIN

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232

larry. martin@pacificorp.com

KATHERINE A MCDOWELL
STOEL RIVES LLP

900 SW FIFTH AVE STE 1600
PORTLAND OR 97204-1268
kamcdowell@stoel.com

RON MCKENZIE

AVISTA UTILITIES

PO BOX 3727

SPOKANE WA 99220-3727
ron.mckenzie@avistacorp.com

DANIEL W MEEK

DANIEL W MEEK ATTORNEY AT LAW
10949 SW 4TH AVE

PORTLAND OR 97219

dan@meek.net

SENATOR RICK METSGER
STATE CAPITOL

900 COURT ST NE S-307
SALEM OR 97301
sen.rickmetsger@state.or.us

DAVID J MEYER

AVISTA CORPORATION

PO BOX 3727

SPOKANE WA 99220-3727
david.meyer@avistacorp.com

TERESA MILLER

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204
teresa.miller@pgn.com

JAN MITCHELL

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 2000
PORTLAND OR 97232
jan.mitchell@pacificorp.com

CHRISTY OMOHUNDRO
PACIFICORP

825 NE MULTNOMAH BLVD STE 800
PORTLAND OR 97232
christy.omohundro@pacificorp.com

THOMAS R PAINE
AVISTA CORPORATION
1411 EAST MISSION
SPOKANE WA 99202
tom.paine@avistacorp.com

RICHARD PEACH
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232
richard.peach@pacificorp.com

MATTHEW W PERKINS
DAVISON VAN CLEVE PC
333 SW TAYLOR, STE 400
PORTLAND OR 97204
mwp@dvclaw.com

PAULA E PYRON

NORTHWEST INDUSTRIAL GAS USERS
4113 WOLF BERRY COURT

LAKE OSWEGO OR 97035-1827

ppyron@nwigu.org

LISA F RACKNER

ATER WYNNE LLP

222 SW COLUMBIA ST STE 1800
PORTLAND OR 97201-6618
fr@aterwynne.com

INARA SCOTT

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204
inara.scott@pgn.com
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BOB TAMLYN

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204
bob.tamlyn@pgn.com

DOUGLAS C TINGEY

PORTLAND GENERAL ELECTRIC
121 SW SALMON 1WTC13
PORTLAND OR 97204
doug.tingey@pgn.com

JAY TINKER

PORTLAND GENERAL ELECTRIC
PORTLAND GENERAL ELECTRIC
COMPANY

121 SW SALMON STREET, 1WTC-0702
PORTLAND OR 97204
jay.tinker@pgn.com

RICK TUNNING

MIDAMERICAN ENERGY HOLDINGS
COMPANY

666 GRAND AVENUE

DES MOINES IA 50303
rrtunning@midamerican.com

SENATOR VICKI L WALKER
STATE CAPITOL

PO BOX 10314

EUGENE OR 97440
sen.vickiwalker@state.or.us

BENJAMIN WALTERS

CITY OF PORTAND - OFFICE OF CITY
ATTORNEY

1221 SW 4TH AVE - RM 430
PORTLAND OR 97204
bwalters@ci.portland.or.us

LINDA K WILLIAMS
KAFOURY & MCDOUGAL
10266 SW LANCASTER RD
PORTLAND OR 97219-6305
linda@lindawilliams.net

PAUL M WRIGLEY

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232
paul.wrigley@pacificorp.com

MARCUS A WOOD

STOEL RIVES LLP

900 SW FIFTH AVENUE, SUITE 2600
PORTLAND OR 97204
mwood@stoel.com
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be served the foregoing NORTHWEST INDUSTRIAL
GAS USERS’ OPENING COMMENTS on the parties that appear on the attached Service List
obtained on October 28, 2005 from the Oregon Public Utility Commission’s Website:

[XX] by MAILING a full, true and correct copy thereof in a sealed, postage-
paid envelope, addressed as shown on the attached Service List, and

deposited with the U.S. Postal Service at Portland, Oregon, on the date set
forth below;

[XX] and by electronic mail (“e-mail”) to those parties on the Oregon Public
Utility Commission’s Website Service List who listed an e-mail address.

DATED: October 28, 2005.

Chuad A e

Edward A. Finklea OSB # 84216
Chad M. Stokes OSB # 00400
Cable Huston Benedict Haagensen & Lloyd LLP
1001 SW 5" Avenue, Suite 2000
Portland, OR 97204
Telephone: (503) 224-3092
Facsimile: (503) 224-3176
E-Mail: efinklea@chbh.com
cstokes(@chbh.com

Of Attorneys for
Northwest Industrial Gas Users Association
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