November 10, 2005
Via Electronic Filing and U.S. Mail
Oregon Public Utility Commission
Attention: Filing Center
PO Box 2148
Salem OR 97308-2148
Re:  Inthe Matter of the Adoption of Permanent Rules to Implement SB 408,
Relating to Matching Utility Taxes Paid with Taxes Collected
OPUC Docket No. AR 499
Attention Filing Center:

Enclosed for filing in the above-captioned docket are the following documents of
Portland Genera Electric:

Reply Comments; and
Opening Comments Regarding Interpretation of SB 408 Section 3(13)(e).

These documents are being filed by electronic mail with the Filing Center.

An extra copy of this cover letter isenclosed. Please date stamp the extra copy and return
it to me in the envelope provided.

Thank you in advance for your assistance.
Sincerely,
/s INARA K. SCOTT
Inara K. Scott
IKS:am
cc: AR 499 Service List
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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

AR 499

In the Matter of the Adoption of Permanent OPENING COMMENTS OF

Rules Implementing SB 408 Relating to PORTLAND GENERAL ELECTRIC

Utility Taxes REGARDING INTERPRETATION OF
SB 408 SECTION 3(13)(€e)

I ntroduction

The explicit intent of the Oregon State Legislature in passing Senate Bill 408 (SB 408)
was to create a system for dealing with utility income taxes that is “fair.” This guiding principle
was so important to legislators they modified ORS 757.210 to include a requirement that, “[t]he
commission may not authorize arate or schedule of rates that is not fair, just, and reasonable.”
SB 408 Sec. 5; amending ORS 757.210(1)(a). Similarly, the findings of SB 408 include a
statement that, “[u]tility rates that include amounts for taxes should reflect the taxes that are paid
to units of government to be considered fair, just and reasonable.” Section 2(f).

The fairness provisions of SB 408 cannot be read in isolation. These new and amended
statutes are part of an established body of law and precedent, and must be interpreted
consistently with that body of law. ORS 756.040 provides that rates are fair and reasonable if
they provide adequate revenue for operating expenses and capital costs, with areturn to the
equity holder that is commensurate with the risks of the enterprise and sufficient to ensure
confidence in the financial integrity of the utility. The Public Utility Commission of Oregon
(Commission) must closely scrutinize all proposed interpretations of the term *taxes authorized
to be collected in rates’ to determine if they meet all of these statutory requirements. The
Commission must reject proposed definitions for taxes authorized to be collected that are
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patently unfair, inaccurate, or create a system that will not allow a utility to recover in rates
amounts of taxes actually paid to units of government.

The major provisions of SB 408, including the tax report (section 3(1)) and automatic
adjustment clause (section 3(6)), are based on a comparison between “taxes paid” (section
3(13)(f)) and “taxes authorized to be collected” (section 3(13)(e)). To follow the plain language
of section 3(13)(e), achieve the intent of SB 408, and comport with the constitutional and
statutory requirements for ratemaking, the Commission must make certain that this comparison
uses consistent data, such that the determination of “taxes authorized to be collected” reflects the
same revenues and expenses that resulted in the amount of “taxes paid.” Therefore, Portland
Genera Electric Company (PGE) answers the question posed for briefing with asimple, “No.”
. Does SB 408 require that the Commission, in deter mining the amountsidentified in

3(13) (e) (B) and (C), usethe numbers calculated from test year data that the

Commission has previously authorized?

PGE believes the answer to this question is“no.” The legidature did not intend, and
neither SB 408, ORS 757.210, nor ORS 756.040 allow, for the amount of taxes collected in rates
to be determined by reference to inaccurate test year data. The plain language of the statute
directs that the Commission calculate taxes collected in rates using the same method the
Commission uses in establishing rates. This method is not fixed to test year data—it is flexible
and readily permits substitution of actual financial results for test year inputs. The context of the
statute similarly compels the use of actual, up-to-date data so that an accurate comparison can be
made between the taxes paid in a given year and the taxes collected in that year. The use of test
year data would run counter to the text and context of SB 408 and would produce a result that is

neither fair nor reasonable, in violation of SB 408, ORS 757.210, and ORS 756.040.
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A. The Text and Context of SB 408 sec. 3(13)(e)(B) Refer to a Process, Not a
Product

When we interpret SB 408, our overall task isto “discern the intent of the legislature.”
PGE v. BOLI, 317 Or 606, 610 (1993). Inthefirst level of statutory construction we look to the
text and context of the statute, including other provisions of the same statute and other related
statutes. 1d. a 611. Aswe interpret the text, we must be careful not to “insert what has been
omitted, or omit what has been inserted,” and follow plain, natural, and ordinary meanings of the
wordsin the statute. 1d. Aswe interpret the context, we must give meaning, wherever possible,
to all of the provisions of the statute and related statutes. Id.

SB 408 section 3(13)(e) defines “taxes authorized to be collected” as the product
determined by multiplying three values:

(A)  Therevenuesthe utility collects from ratepayers in Oregon,
adjusted for any rate adjustment imposed under this section;

(B)  Theratio of the net revenues from regulated operations of the
utility to gross revenues from regulated operations of the utility, as
determined by the commission in establishing rates; and

(C)  Theeffective tax rate used by the commission in establishing rates.

The best interpretation of the phrase “as determined by the commission in establishing rates”’
(Section 3(13)(e)(B)) isthat it refersto a process used by the Commission when it establishes
rates. Rules of statutory construction and requirements of law do not support an interpretation of
this phrase as a product the Commission reached during the utility’s last rate case.

Generd rules of construction require that we not insert words that are omitted, or omit
wordsthat are inserted. PGE v. BOLI, 317 Or at 611. Legislators wrote the phrase “in
establishing rates’ in the progressive tense—this language indicates on-going action, not a past
result. We must presume that legislators did not use the words “in the utility’ s last general rate
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case,” and did not use the past tense (“when rates were established”) for areason. Both points
support an interpretation of this language as a process, not a product.

The context of Section 3(13)(e) also supports this interpretation. Section 3(13)(e)
determines, for purposes of SB 408, how much money the utility collected from ratepayersin a
given year for taxes.® Utility expenses and revenues always vary from the amounts used for test
year ratemaking. The parties appear to agree that Section 3(13)(e)(A) refersto the actual
revenues collected from Oregon ratepayersin agiven year. Basic logic instructsthat using
actual results for Section 3(13)(e)(A) and old test year amounts for 3(13)(e)(B) mismatches data
and produces inaccurate information. The utilities and the Commission know with certainty that
test year results will not occur precisely as predicted — even in the actual year of the test year,
much less several years later. The net to gross ratio determined on atest year basis has meaning
only within that test year.? A utility does not experience the same net to gross ratio outside of the
test year any more than it experiences the same amount of revenues outside of the test year. The
text and context of the statute ssimply do not support a methodology that allocates revenue and
calculates taxes authorized to be collected by reference to hypothetical and inaccurate test year

results.

PGE does not believeit is possible to precisely determine what portion of utility revenues collected in agiven
year correspond to taxes, because such a calculation would require an arbitrary allocation of revenues.
However, PGE believes the methodology described herein, which isrequired by the plain language of SB 408
sec. 3(13)(e), provides the most accurate method of estimating the amount of taxes authorized to be collected in
rates for the intended purpose of SB 408.

The Commission does not explicitly set the utility’ s net to gross ratio when it establishes rates - the net to gross
ratio results from other elements of the test year (i.e., rate base, authorized return on equity, and the expenses,
including income tax expense, that are authorized for recovery by the Commission). On atest year basis, the
Commission determines an amount of net income the utility should earn based on the utility's rate base, the
required return on equity and the share of financing provided by equity. The authorized level of net incomeis
an “after-tax” figure which is grossed up for the utility’ s tax expense, resulting in the utility’ s projected pre-tax
earnings (or “net”). Pre-Tax earnings are then added to the other expenses (A& G, O& M, etc.) that are allowed
for recovery to determine the revenue requirement (or "gross'). The net to grossratio is not an input into this
ratemaking process, it is simply aratio that can be derived from the results of that process.
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B. Section 3(13)(e)(C) Should Be Interpreted Consistently with Section
3(13)(e)(B)

Section 3(13)(e)(C) uses dightly different language than Section 3(13)(e)(B): it refersto
the effective tax rate “used by the commission in establishing rates,” as opposed to the net to

gross ratio “as determined by the commission in establishing rates.” This difference does not

change the interpretation because both sections use the progressive tense in the operative
language, “in establishing rates.” When it sets rates, the Commission “uses’ an effective tax rate
that is the product of forecast taxable income, forecast marginal tax rates, and forecast usage of
tax credits. The Commission can easily apply the same formulato actual data, achieving the
logical outcome implied by the text and context of the statute: an actual effective tax rate
updated on an annual basis, generated using the same process the Commission uses when
establishing rates.

Just asit would violate legidative intent to use a test year net to gross ratio, it would
work against legislative goals of accuracy and fairness to use an effective tax rate based on old
test year results. The purpose of Section 3(13)(e) isto account for, on an annual basis, actual
amounts collected by the utility for taxes. Neither text nor context of this section support any
interpretation that substitutes old test year results for actual results.

SB 408 requires that the Commission treat taxes differently from other costs by changing
rates to account for differences between amounts of taxes actually collected and amounts of taxes
actually paid in agiven past year. The various sections of the bill work in context to achieve this
goal. Inserting old test year results into this process violates the central purpose of the

legidlation.
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C. SB 408, ORS 757.210, and ORS 756.040 Require that the Utility Be
Permitted to Recover in Rates Amounts Paid to Units of Gover nment for
Taxes

Section 2(1)(f) states that “Utility rates that include amounts for taxes should reflect the
taxes that are paid to units of government to be considered fair, just and reasonable.” As
previously noted, the legislature found the fairness principle to be so central to SB 408 it
modified ORS 757.210 to state, “The Commission may not authorize a rate or schedule of rates
that is not fair, just and reasonable.” If the Commission interprets the language in sec 3(13)(e) as
referring to actual utility financial results, the result will be afair comparison between an amount
of “taxes authorized to be collected” based on actual utility financial results and an amount of
“taxes paid” based on actual amounts paid to units of government. Rate adjustments will track
these actual financial results and ensure that the utility has collected in revenue no more and no
less than the amount of taxesit actually paysto units of government. Thisis precisely the result
the legidature intended.

Using old test year data to calculate the amount of taxes collected, on the other hand, will
achieve precisely the opposite effect. Test year results will not reflect the utility’s actua
financial results, resulting in an automatic adjustment clause that forces the utility to under- or
over-collect for taxesin rates. Thisresult runs directly counter to the essence of SB 408. The
legislature found that utility rates that include taxes should reflect the taxes that are paid to units
of government. See Section 2(1). If the Commission implements rate adjustments based on old
test year data, it will not achieve this goal.

[I1.  Conclusion
The issue presented in this briefing is an issue of fairness and accuracy. Everyone—

customers and utilities alike — loses if the Commission cal culates rate adjustments under SB 408
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based on faulty data that does not reflect actual utility results. Customerswill pay rates with
over- or under-charges and experience unnecessary rate volatility. Utilities either will not have
an opportunity to recover in rates legitimate and authorized costs for taxes, or will receive a
windfall for taxes paid but not collected. These results are neither required nor supported by
SB 408. PGE respectfully requests that the Commission consider the text and context of SB 408,
and reasonably interpret the bill in a manner that benefits all parties and achieves the
legidlature’ s goal in enacting this legidation.

DATED this 10" day of November, 2005.

Respectfully submitted,

/9 INARA K. SCOTT

InaraK. Scott, OSB # 01013
Portland General Electric Company
121 SW Samon Street, IWTC1301
Portland, OR 97204

(503) 464-783L1 (telephone)

(503) 464-2200 (telecopier)
inara.scott@pgn.com
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CERTIFICATE OF SERVICE
| hereby certify that | have this day caused the foregoing OPENING COMMENTS
REGARDING INTERPRETATION OF SB 408 SECTION 3(13)(e) OF PORTLAND
GENERAL ELECTRIC COMPANY to be served by First Class US Mail, postage prepaid and

properly addressed, and by electronic mail, upon each party on the attached service list.

Dated at Portland, Oregon, this 10" day of November, 2005.

[s/ INARA K. SCOTT

InaraK. Scott

CERTIFICATE OF SERVICE -PAGE 1



AR 499

Officia ServiceList

SAMMIE B ADAMS
1141 WYLIE LANE
GRANTS PASS OR 97527

GARY BAUER
NORTHWEST NATURAL
220 NW 2ND AVE
PORTLAND OR 97209
gary.bauer@nwnatural.com

LAURA BEANE
PACIFICORP

825 MULTNOMAH STE 800
PORTLAND OR 97232-2153
laura.beane@pacificorp.com

SCOTT BOLTON
PACIFICORP

825 NE MULTNOMAH
PACIFICORP OR 97232
scott.bolton@pacificorp.com

JULIE BRANDIS

ASSOCIATED OREGON INDUSTRIES
1149 COURT ST NE

SALEM OR 97301-4030
jbrandis@aoi.org

LOWREY R BROWN

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY, SUITE 308
PORTLAND OR 97205
lowrey@oregoncub.org

ED BUSCH

PUBLIC UTILITY COMMISSION OF
OREGON

PO BOX 2148

SALEM OR 97308-2148
ed.busch@state.or.us

R. TOM BUTLER

tom@butlert.com

REP TOM BUTLER
H-289 STATE CAPITOL
SALEM OR 97310
cpatom@fmtc.com

KEN LEWIS

P.O. BOX 29140
PORTLAND OR 97296
klo4@mailstation.com

MELINDA J DAVISON
DAVISON VAN CLEVE PC
333 SW TAYLOR, STE. 400
PORTLAND OR 97204
mail@dvclaw.com

JIM DEASON

ATTORNEY AT LAW

521 SW CLAY ST STE 107
PORTLAND OR 97201-5407
jimdeason@comcast.net

MICHAEL EARLY

INDUSTRIAL CUSTOMERS OF
NORTHWEST UTILITIES

333 SW TAYLOR STE 400
PORTLAND OR 97204
mearly@icnu.org

JASON EISDORFER

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205
jason@oregoncub.org
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STEVE EVANS

MIDAMERICAN ENGERY HOLDINGS
COMPANY

666 GRAND AVE

DES MOINES IA 50303
srevans@midamerican.com

DON M FALKNER

AVISTA UTILITIES

PO BOX 3727

SPOKANE WA 99220-3727
don.falkner@avistacorp.com

EDWARD A FINKLEA
CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP
1001 SW 5TH, SUITE 2000
PORTLAND OR 97204
efinklea@chbh.com

ANN L FISHER

AF LEGAL & CONSULTING SERVICES
2005 SW 71ST AVE

PORTLAND OR 97225-3705
energlaw@aol.com

ANDREA FOGUE

LEAGUE OF OREGON CITIES
PO BOX 928

1201 COURT ST NE STE 200
SALEM OR 97308
afogue@orcities.org

KELLY FRANCONE

ENERGY STRATEGIES

215 SOUTH STATE ST STE 200
SALT LAKE CITY UT 84111
kfrancone@energystrat.com

PAUL GRAHAM

DEPARTMENT OF JUSTICE
REGULATED UTILITY & BUSINESS
SECTION

ROBERT JENKS

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205

judy.johnson@state.or.us

1162 COURT ST NE bob@oregoncub.org

SALEM OR 97301-4096

paul.graham@state.or.us

JUDY JOHNSON JASON W JONES

PUBLIC UTILITY COMMISSION DEPARTMENT OF JUSTICE

PO BOX 2148 REGULATED UTILITY & BUSINESS
SALEM OR 97308-2148 SECTION

1162 COURT ST NE
SALEM OR 97301-4096
jason.w.jones@state.or.us

GREGG KANTOR
NORTHWEST NATURAL
220 NW SECOND
PORTLAND OR 97209
gsk@nwnatural.com

MARGARET D KIRKPATRICK
NORTHWEST NATURAL

220 NW 2ND AVE

PORTLAND OR 97209
margaret.kirkpatrick@nwnatural.com

BLAIR LOFTIS
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232
blair.loftis@pacificcorp.com

LARRY O MARTIN

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232
larry.martin@pacificorp.com

CERTIFICATE OF SERVICE — PAGE 3




KATHERINE A MCDOWELL
STOEL RIVES LLP

900 SW FIFTH AVE STE 1600
PORTLAND OR 97204-1268
kamcdowell@stoel.com

RON MCKENZIE

AVISTA UTILITIES

PO BOX 3727

SPOKANE WA 99220-3727
ron.mckenzie@avistacorp.com

DANIEL W MEEK

DANIEL W MEEK ATTORNEY AT LAW
10949 SW 4TH AVE

PORTLAND OR 97219

dan@meek.net

SENATOR RICK METSGER
STATE CAPITOL

900 COURT ST NE S-307
SALEM OR 97301
sen.rickmetsger@state.or.us

DAVID J MEYER

AVISTA CORPORATION

PO BOX 3727

SPOKANE WA 99220-3727
david.meyer@avistacorp.com

LISA F RACKNER

ATER WYNNE LLP

222 SW COLUMBIA ST STE 1800
PORTLAND OR 97201-6618
Ifr@aterwynne.com

JAN MITCHELL

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 2000
PORTLAND OR 97232
jan.mitchell@pacificorp.com

CHRISTY OMOHUNDRO
PACIFICORP

825 NE MULTNOMAH BLVD STE 800
PORTLAND OR 97232
christy.omohundro@pacificorp.com

THOMAS R PAINE
AVISTA CORPORATION
1411 EAST MISSION
SPOKANE WA 99202
tom.paine@avistacorp.com

RICHARD PEACH
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232
richard.peach@pacificorp.com

MATTHEW W PERKINS
DAVISON VAN CLEVE PC
333 SW TAYLOR, STE 400
PORTLAND OR 97204

PAULA E PYRON

NORTHWEST INDUSTRIAL GAS USERS
4113 WOLF BERRY COURT

LAKE OSWEGO OR 97035-1827

PORTLAND OR 97232
paul.wrigley@pacificorp.com

mwp@dvclaw.com ppyron@nwigu.org

PAUL M WRIGLEY RICK TUNNING

PACIFIC POWER & LIGHT MIDAMERICAN ENERGY HOLDINGS
825 NE MULTNOMAH STE 800 COMPANY

666 GRAND AVENUE
DES MOINES IA 50303
rrtunning@midamerican.com

SENATOR VICKI L WALKER
STATE CAPITOL

PO BOX 10314

EUGENE OR 97440
sen.vickiwalker@state.or.us

BENJAMIN WALTERS

CITY OF PORTAND - OFFICE OF CITY
ATTORNEY

1221 SW 4TH AVE - RM 430
PORTLAND OR 97204
bwalters@ci.portland.or.us
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LINDA K WILLIAMS MARCUS A WOOD

KAFOURY & MCDOUGAL STOEL RIVES LLP

10266 SW LANCASTER RD 900 SW FIFTH AVENUE, SUITE 2600
PORTLAND OR 97219-6305 PORTLAND OR 97204
linda@lindawilliams.net mwood@stoel.com

AUSEY H. ROBNETT 1lI

PAINTE, HAMBLEN, COFFIN, BROOKE &
MILLER LLP

PO BOX E

COEUR D’ ALENE ID 83816-0328
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