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1 BEFORETHE PUBLICUTILITY COMMISSION
OF OREGON

2
AR 499

3
In theMatteroftheAdoptionofPermanent JOINT RESPONSEOF AVISTA

4 Rulesto ImplementSB 408, Relatingto CORPORATIONAND PACIFICORP
MatchingUtility TaxesPaidwith Taxes TO REPLY LEGAL COMMENTS

5 Collected. OF ICNU

6 I. REQUEST FOR LEAVE TO FILE RESPONSE

7 PacifiCorpandAvista Corporation(“Avista”) respectfullyrequestleaveto submitthe

8 following short responseto argumentsraisedfor the first timein theReplyLegal Comments

9 of IndustrialCustomersofNorthwestUtilities (“ICNU”). ICNLT shouldhaveraisedits

10 argumentson SB 408’s legislativehistoryin its OpeningCommentsto permit a fair

11 opportunityfor PacifiCorpandAvista to respondto thesearguments.BecauseICNU raised

~ 12 theseargumentsin its ReplyBrief, theCommissionshouldpermitPacifiCorpandAvista to

13 supplementtheirJointReplyBriefwith this Responseto ensurethedevelopmentof afull

14 recordfor this rulemaking.
~

15 II. RESPONSETO NEW ARGUMENTS

~ ~ 16 A. Contrary to Oregon Law, ICNU Urges the Commissionto Infer from the
Rejectionof Entire Packagesof Amendmentsthat the Legislature Disapproved

17 of SpecificProvisionsTherein.

18 In its ReplyLegalComments,ICNU arguesfor thefirst timethatthe legislature’s

19 rejectionof variouspackagesofamendments(in particularSB 408-B13andSB 408-B20)

20 andits ultimateadoptionof SB 408-B22reflectsthelegislature’sintent to rejectparticular

21 provisionscontainedin therejectedamendments.(SeeICNU Replyat 5-15.) In particular,

22 ICNU arguesthat, by adoptingthe-B22 amendments,the legislaturespecificallyrejectedthe

23 “properly attributed”definitionscontainedin the-B 13 and-B20 amendments.(Id. at 8-9

24 (“The CommissionshouldrefusetheIOU’s requestto define“properlyattributed”in a

25 mannerthat thelegislaturehasalreadyrejected.”);id. at 14 (byrefusingto adoptthe-B13

26 and-B20 amendments,thelegislature“refusedto adopt”anapproachthatreducesratesonly
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1 whenthe consolidatedgrouppayslesstaxthantheutility’s stand-alonetax expense).)

2 ICNU’s argumentis contraryto Oregonlaw, SB 408’s legislativerecord,andthetext and

3 contextof SB 408.

4 ICNU’s positionis contraryto Oregoncaselaw, which expresslyprovidesthat the

5 defeatof an entirepackageof amendmentsprovidesno guidanceasto the legislature’sintent

6 as to oneof theprovisionstherein. SpringfieldEduc.Ass‘n v. SpringfieldSchoolDist.

7 No. 19, 24 Or App 751, 758, 547 P2d647 (Or App 1976)(whereamendmentscontain

8 numerousprovisions,manyofwhichwerecontroversialandhotly debated,“the defeatofthe

9 entirepackagetells usnothingregardingthelegislativeintent asto any oneparticularsection

10 thereof”),mod~fIedin other respectby 25 Or App 407, 549 P2d 1141.1

11 In direct contraventionoftherule articulatedin SpringfIeld,ICNTJ urgesthe

12 Commissionto infer from thelegislature’srejectionofentirepackagesofamendmentsthat
rfJ~

13 thelegislatureobjectedto singleprovisionstherein—namely,the“properly attributed”

14 definition. (ICNU Replyat5-15.) ICNU urgesthis inferencedespitethefactthattheversion

15 of SB 408 adoptedby thelegislaturedifferedin manyrespectsfrom the-B 13 and-B20

~ 16 amendments.For example,unlike the-B22 amendments:

17 • The -B13 amendmentsdid not providefor automaticrateadjustmentswhenthe
consolidatedgrouppaid lesstax thantheutility’s stand-alonetax liability.

18 SB 408-B13 § 3(5)(b), 3(12)(b).

19

20

21 1 Othercourtsandcommentatorsalsocautionagainstusingasaninterpretiveaid the
legislature’sfailure to adoptan amendment.See,e.g.,Maiter v. ChicagoBd. ofEduc.,82 Ill

22 2d 373, 415 NE2d 1034, 1039(Ill 1980),cert denied,451 US 921, 101 S Ct 2000, 68 L Ed
2d 312 (1981)(“the failure ofa committee[of the legislature]to actfavorablyon aproposed

23 bill shouldnot berelied upon, in theabsenceof anindicationas to thereasonfor thefailure,
to ascertainlegislative intent”); 2A Sands,SutherlandStat.Const.,§ 48:18 (6th ed 2004)

24 (“[a]n amendmentmayhavebeenadoptedonly becauseit betterexpressedaprovision
alreadyembodiedin theoriginal bill orbecausetheprovisionin theoriginalbill was

25 unnecessaryasunwrittenlaw wouldproducethesameresultwithout it. Thuscautionmustbe
exercisedin usingtheactionof the legislatureon proposedamendmentsasan interpretive

26 aid.”).
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1 • The-B20 amendmentsprovidedfor rateadjustments,upwardand downward,
basedentirelyon thetax paymentsoftheconsolidatedgroupwithout regardto the

2 utility’s stand-alonetax liability. SB 408-B20§ 3(5).

3 • The-B20 amendmentsexpresslylimited thedefinition of“unit ofgovernment”to
theUnitedStates,theStateof Oregonandpolitical subdivisionsoftheStateof

4 Oregon. Id. § la(6).

5 • Boththe-B13 and-B20 amendmentsprovideda 3-yearstudyperiodbeforetax
reportscouldresultin rateadjustments.Id. § 6(1); SB 408-B13 § 6(1).

6

7 Thelegislature’sdecisionto adoptthe-B22 amendmentsmayhavebeenmotivatedby any

8 oneoftheseorotherdifferencesbetweenthevariousamendments,or indeedsomeother

9 factorunrelatedto thewordingof therejectedamendments.

10 Moreover,the legislativerecordprovidesno supportfor ICNU’s newargument.The

11 Ninth Circuit hascommentedthatrejectionof amendmentsthatis unilluminatedby

12 committeeorconferencereportsexplainingthereasonsfor rejectiondoesnot shedlight on

13 thelegislature’sintent. SeeTahoeRegionalPlanningAgencyv. McKay, 769 F2d534,539

14 (9th Cir 1985)(“[t]he light shedby suchunadoptedproposalsis too dim to piercestatutory

15 obscurities”)(construingNevadalaw), quotingSacramentoNewspaperGuild v. Sacramento

~ ~- 16 CountyBd. ofSupervisors,263 Cal App 2d 41, 69 Cal Rptr 480, 492 (1968). Here,the

17 legislativerecorddoesnotprovidesupport for ICNU’s argumentthatthe legislatureadopted

18 the-B22 amendmentsbecauseit objectedto thedefinitionsof“properly attributed”contained

19 in othersetsofamendments.

20 Indeed,duringthelegislativework sessionat which the-B22 amendmentswere

21 passedto theHousefloor andthe-B20 amendmentswerewithdrawn,no oneevenmentioned

22 the definitionof“properly attributed”containedin the-B13 or-B20 amendments.(See

23 SB 408 LegislativeHistory at 327-331 (transcriptof SB 408 Work Session,HouseStateand

24 FederalAffairs Committee,July 26, 2005).) Nor werethesedefinitionsmentionedduring

25 subsequentHouseand Senatefloor debates.(Id. at341-356,357-360(transcriptsofHouse

26 FloorDebate,July 30, 2005,andSenateFloor Debate,August 1, 2005).) Consideringthe
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1 myriadpossiblereasonsthelegislaturemayhaveadoptedthe-B22 amendmentsasopposed

2 to the-B 13 or-B20 amendmentsandtheabsenceofanyexplanationin the legislativerecord

3 demonstratingthat the legislatureactuallyintendedto specificallyrejectthedefinition of

4 “properlyattributed”in the-B13 or -B20 amendments,it would bepurespeculationto

5 concludethat the legislaturerejectedtheamendmentsbecauseoftheir approachto this term.2

6 Althoughtherecorddoesnot illuminatethelegislature’sintentin rejectingthe-B13

7 and-B20 amendments,it doesdemonstratethat the legislatureintendedtheCommissionto

8 recognizeas“properlyattributed”thetax liability thatresultsfrom theeconomicactivitiesof

9 an entity withoutconsiderationofthetaxeffectsofotheraffiliatedbusinessentities. (See

10 PacifiCorp/AvistaOpeningCommentsat 7-10(providingcitationsto legislativerecord

11 demonstratingthat SB 408 doesnot requireanautomaticadjustmentwheneverany affiliate

12 suffersa loss,but insteadonly whena utility’s affiliated grouppaid lesstax thantheutility

13 collectedinrates).)

14 Theanalysisprovidedby DeputyAttorneyGeneralPeterShepherdto Membersof the
~ n~

15 Houseof Representativesduringthe floor debateon SB 408 is particularlyclearon this

~ ~- 16 point. SeeHouseFloor Letter,Memorandumfrom Dep.Att’y Gen.Shepherdto Rep.Tom

17 Butler, July 30, 2005. There,DeputyAttorneyGeneralShepherddid not concludethat rates

19 2 Nor doesthememorandumfrom ICNU’ s ExecutiveDirectorMichael Early to
LegislativeCounselDexterJohnson,AttachmentC to ICNTJ’s ReplyLegal Comments,

20 provideany illumination on thelegislature’sintent. SeeResolutionTrust Corp. v. Gallagher,
10 F3d416, 421 (7th Cir 1993) (implied overrulingon othergroundsbyFDIC v. Gravee,

21 996F Supp622(ND Ill 1997));Stonev. Bd. ofRegistrationin Medicine,503 A2d 222,227
(Maine 1986)(“For extrinsicmaterialto constitutelegislativehistory, theproponentmust

22 showthat thematerialwaswidely availableandgenerallyrelieduponby legislators
consideringabill.”); 2A Singer,SutherlandStat. Const. § 48.03(5th ed Supp)(materialnot

23 beforelawmakersis notpartof legislativehistory). Mr. EarlyandMr. Johnsonarenot
legislatorsandthis memorandumis notpartof therecordthatwasbeforethelegislature

24 whenit consideredSB 408. (SeeSB 408 LegislativeHistory; ICNU ReplyLegalComments,
AttachmentC (recipientsofmemorandumlimited to Mr. JohnsonandICNU lobbyistMark

25 Nelson).) Thememorandumwasnot includedasapartoftheofficial legislativehistory
compiledby theCommissionand,for the reasonsjust outlined,it shouldnot beaddedto that

26 history.
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1 would decreaseif any singlecompanyin an affiliated groupsuffereda loss; rather,he

2 concludedthatrateswould decreaseif “lossesincurredby affiliated companiesoffsetthetax

3 liability in thereturnsothat theamountoftax receivedby thegovernmentis lessthanthe

4 amountallowedas estimatedtaxes[i.e., in rates].” ICNU attemptsto cloudthis

5 unambiguouslegislativehistoryby arguingthatDeputyAttorneyGeneralShepherd’s

6 conclusionmustbereadin thecontextofthe“properly attributed” languagein thebill.

7 (ICNU ReplyLegal Commentsat 21.)

8 However,if DeputyAttorneyGeneralShepherdhadunderstoodthe“properly

9 attributed”languagein the-B22 amendmentsasprovidingfor a loss-allocationapproach,he

~ 10 would not haveconcludedthat rateswould decreasewheneverlossesincurredby affiliated

~ 11 companiesoffsetthetax liability in thereturnso that theamountoftax receivedby the

~ 12 governmentis lessthantheamountallowedin rates. Instead,he wouldhaveconcludedthat

s~ 13 rateswould decreasewheneveranyaffiliate suffereda loss. Hemadeno suchconclusion.

~ 14 Thus,ratherthanshowingthat the legislaturerejectedthePacifiCorp/Avistaapproachto
~

~ 15 “properly attributed,”thelegislativerecorddemonstratesthat this wasthelegislature’s
~ 16 intendedapproach.

SO

17 This is consistentwith thetext andcontextof SB 408,which is thestartingpoint for

18 any analysisof legislativeintent. SeePGEv. BureauofLabor andIndustries,859 P2d 1143,

19 1146(Or 1993)(directingthatthefirst stepofany analysisof legislative intentis to look at

20 thetext andcontextof thestatute).Thetext demonstratesthat the legislatureintendedthe

21 Commissionto takea cost-causationapproachto “properlyattributed,”becausethis is the

22 only approachconsistentwith thosewords’ plain meaningandwhich doesnot requirethe

23 Commissionto readinto theAct provisionsthat the legislaturedid not enact. SeePGE,859

24 P2dat 1146; Webster’sNew WorldDictionary92 (4th ed 2001)(commonmeaningof

25 “attribute” is “belongingto, producedby, resultingfrom or originatingin”).

26
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1 Likewise,thePacifiCorp/Avistaapproach,andnot theICNTJ approach,is consistent

2 with thecontextof SB 408, which includesotherrelatedstatutespreventingcross-

3 subsidizationandtheCommission’shistoric practiceofcomputingtaxesfor ratemaking

4 purposesbasedon theregulatedoperationsoftheutility only. A stand-aloneattribution

5 approach,unlike theICNTJ approach,resultsin consistenttreatmentof thetax liability of

6 regulatedandunregulatedaffiliates,(seePacifiCorp/AvistaJointReplyCommentsat2-4),

7 andrecognizesthecontextin whichtheAct wasenacted—thatis, in responseto theso-called

8 “Enron problem.” SeeStaffReport,AR 498 at 2 (September7, 2005)(recognizingthat

9 PacifiCorp’s“attributionapproachwould remedytheEnron-typesituationthatproponentsof

10 thebill cited”).

11 Thus, PacifiCorpandAvista urgetheCommissionto rejectICNU’s argumentthat the

12 legislature’sadoptionof the-B22 amendmentsnecessarilyreflectsan intentto rejectany

13 specificprovisionsof otherpackagesof amendments.

14 B. The CommissionShould Reject ICNU’s UnsupportedArgument that PacifiCorp
BelievedDuring the Legislative Debatesthat the -B22 AmendmentsDid Not

15 Require a Net-LossAllocation Approach.

?~~- 16 Additionally, ICNU misrepresentstheFPC v. UnitedGasPipeLinecase,arguing

17 that: (1)PacifiCorpaclu~owledgedin its Petitionto RepealorAmendtheTemporaryRules

18 thattheUS SupremeCourt approvedoftheconstitutionalityofanet-lossallocationapproach

19 (alsocalleda“pour-over” approach);and (2)PacifiCorparguedduring the legislativedebates

20 on SB 408 thatthebill wasunconstitutional;therefore(3)PacifiCorpmusthaveunderstood

21 thatthebill did notadoptanet-lossallocationapproach.(SeeICNU ReplyLegal Comments

22 at 21-22.) This syllogismis erroneouson all counts.

23 Contraryto ICNU’s assertions,UnitedGasPipeLine did nothold that anet-loss

24 allocationapproach(alsocalleda“pour-over” approach)is constitutional, Thatcasedid not

25 evenaddresstheconstitutionalityoftheapproach.Rather,UnitedGasPipeLine addressed

26 whetheruseofanet-lossallocationapproachwaswithin theFederalPowerCommission’s
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1 statutoryauthority. FPCv. UnitedGasPipeLine, 386 US 237, 87 S Ct 1003, 18 L Ed 2d 18

2 (1967). Thus,PacifiCorp’scitationto UnitedGasPipeLinedid notsuggest,asICN1J

3 argued,thatPacifiCorpbelievesthat anet-lossallocationapproachis constitutional. (See

4 ICNU ReplyLegal Commentsat 22.)

5 PacifiCorphasconsistentlyvoicedits concernthat anyapproachthat allocatesto

6 ratepayerstax savingsfrom affiliate lossesraisesseriousconstitutionalconcerns.(See,e.g.,

7 PacifiCorp/AvistaOpeningCommentsat 3 n.1 (“PacifiCorp andAvista find objectionable

8 any allocationof affiliate lossesto autility becausesuchallocationsviolatecost-causation

9 principlesandarelikely unconstitutional”)(emphasisadded).)Thus,theCommissionshould

10 rejectICNTJ’s unsupportedinvitation to infer from PacifiCorp’scitationto UnitedGasPipe

11 Line that PacifiCorpunderstoodatthetime ofthe legislativedebateson SB 408 that the-B22

12 amendmentsprovidedfor a loss-allocationapproachto “properlyattributed.”

13 III. CONCLUSION

14 Fortheforegoingreasonsandbaseduponargumentsmadepreviously,PacifiCorp
~

15 andAvistarespectfullyurgetheCommissionto adopttheirapproachto theterm“properly
F’)

~ ~- 16 attributed”andrejecttheapproachadvocatedby ICNU.

17

DATED: November23, 2005. STOELRIVES, i

20 atherineA. cDowell
SarahJ.AdamsLien

21 Attorneysfor PacifiCorp

22
AVISTA CORPORATION

25 f4~cDavid J.Meyer

26 ~J Attorney for Avista Corp.
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CERTIFICATE OF SERVICE

I herebycertify that I serveda true and correct copy of the foregoingdocumentin

3 DocketAR 499 on thefollowing namedperson(s)on thedateindicatedbelowby email and

4 first-classmail addressedto said person(s)at his or her last-knownaddress(es)indicated

5 below.

JulieBrandis
AssociatedOregonIndustries
1149Court St NE
SalemOR97301-4030
jbrandis@aoi.org

Ed Busch
PublicUtility CommissionofOregon
P0 Box 2148
SalemOR 97308-2148
ed.busch(~uistate.or.us

RepTomButler
H-289StateCapitol
SalemOR97310
cpatom@fmtc.com

MelindaJ Davison
DavisonVanClevePC
333 SW Taylor, Ste400
PortlandOR97204

GaryBauer
NorthwestNatural
220 NW 2ndAve
PortlandOR 97209
gary.bauer~nwnatural.com

LowreyR Brown
Citizens’ Utility Boardof Oregon
610 SW Broadway,Suite308
PortlandOR 97205
lowrey@oregoncub.org

R. TomButler
tom(~butlert.com

RandallDahlgren
PortlandGeneralElectric
121 SW SalmonSt 1WTC 0702
PortlandOR 97204
randy.dahlgren~pgn.com

JimDeason
AttorneyAt Law
521 SW Clay St Ste 107
PortlandOR97201-5407
jimdeason@comcast.net
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Michael Early
IndustrialCustomersofNorthwestUtilities
333 SW Taylor Ste400
PortlandOR 97204
mearly(2i~icnu.org

SteveEvans
MidAmericanEnergyHoldingsCompany
666 Grand Ave
DesMoinesIA 50303

Qy@~fi~h~amerlcan.coin

EdwardA Finklea
CableHustonBenedictHaagensen

& Lloyd LLP
1001 SW ~ Aye, Suite2000
PortlandOR97204
efinklea@chbh.com

AndreaFogue
Leagueof OregonCities
P0Box 928
SalemOR 97308
afogue2i~orcities.org

PaulGraham
DepartmentofJustice
RegulatedUtility & BusinessSection
1162Court St NE
SalemOR97301-4096
paul.graham@state.or.us

JudyJohnson
PublicUtility Commission
P0Box 2148
SalemOR97308-2148
judy.I ohnson~state.or.us

JasonEisdorfer
Citizens’ Utility Boardof Oregon
610 SW BroadwaySte308
PortlandOR97205
jason@oregoncub.org

Don M Falkner
AvistaUtilities
P0Box 3727
SpokaneWA 99220-3727
don.falkner@avistacorp.com

Ann LFisher
AF Legal & ConsultingServices
2005 SW 71stAve
PortlandOR 97225-3705
energlaw@aol.com

Kelly Francone
EnergyStrategies
215 South StateSt Ste 200
SaltLakeCity UT 84111
kfrancone@energystrat.com

RobertJenks
Citizens’ Utility Boardof Oregon
610 SW BroadwaySte308
PortlandOR 97205
bob(~oregoncub.org

JasonW Jones
DepartmentofJustice
RegulatedUtility & BusinessSection
1162CourtStNE
SalemOR 97301-4096
ason.w.jonesc~state.or.us
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Gregg Kantor
NorthwestNatural
220 NW SecondAve
PortlandOR 97209
gsk(~nwnatural.com

PamelaG Lesh
PortlandGeneralElectric
121 SW SalmonSt 1WTC 1703
PortlandOR 97204
pamela.lesh~pgn.corn

PaulaE Pyron
NorthwestIndustrialGasUsers
4113Wolf BerryCourt
LakeOswegoOR 97035-1827
ppyron(2l~nwigu.org

MargaretD Kirkpatrick
NorthwestNatural
220 NW 2nd Ave
PortlandOR 97209
margaret.kirkpatrick@nwnatural.com

Ken Lewis
P.O.Box 29140
PortlandOR 97296
kl04@mailstation.com

Lisa FRackner
Ater WynneLLP
222 SW ColumbiaSt Ste 1800
PortlandOR97201-6618
lfr@aterwynne.com
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ron.mckenzie@avistacorp.com
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StateCapitol
900 Court St NE S-307
SalemOR 97301
sen.rickrnetsger@state.or.us

ThomasR Paine
Avista Corporation
1411 EastMission
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tom.paine@avistacorp.com

DanielW Meek
Attorneyat Law
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PortlandOR97219
dan@meek.net

DavidJ Meyer
AvistaCorporation
P0 Box 3727
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david.meyer@avistacorp .com
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DouglasC Tingey
PortlandGeneralElectric
121 SW Salmon1WTC13
PortlandOR97204
doug.tingey@pgn.com

JayTinker
PortlandGeneralElectric Company
121 SW SalmonStreet,1WTC 0702
PortlandOR 97204
I ay.tinker@pgn.com

666GrandAvenue
DesMoines IA 50303
rrtunning@midamerican.com

BenjaminWalters
City ofPortland

Office ofCity Attorney
1221 SW4thAve-Rm430
PortlandOR 97204
bwaJters(~ci.portland.or.us

DATED: November23, 2005.
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